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ACT:

Citizenship Act, 1955, Section 9(2)-Central Govt.’s decision
on whet her a person has acquired-foreign citizenship or not-
Foreigner’s Act, 1946, S. 14-Foreigner’'s Order 1958 cl ause
7(iii)-Plea of the accused that without the determ nation by
the Central Government u/s 9(2) of  the Citizenship Act
proceedi ngs under the Foreigner’'s Act inconpetent-Court has
no jurisdiction either to acquit or convict the accused
without the prior decision of the Central ~Government u/s
9(2) of the Citizenship Act.,

HEADNOTE

The respondent was prosecuted under clause 7(iii)  of the
Foreigner’s Order, 1958 read with Sec. 14 of the Foreigner’s
Act, 1946 for over staying in India after the expiration of
the permit. The respondent had entered India on-a Pakistan

passport. At the trial, the respondent produced evidence to
show that he was a citizen of India when the Constitution
came into force on 26-1-1950 and never mgrated to Pakistan
to obtain the «citizenship of that country. He further
stated that he had to obtain the Pakistani passport  against
was volition. The respondent further urged that w thout the
deci si on of the Central Covernment u/s 9(2) of t he
Citizenship Act as to whether he has acquired  Pakistan

citizenship or not, the prosecution under the | Foreigner’s
Act was inconmpetent. The trial Magistrate acquitted the
respondent, hol ding that he had proved that he was an Indian
citizen who never nigrated to Pakistan. The High Court
uphel d the acquittal as it thought that the prosecution had
not proved the only case set up by it nanely that the res-
pondent was not an Indian citizen on 26-1-1950.

Quashi ng the charge and setting aside the acquittal,

HELD : (1) The real and decisive question to be considered
and deci ded was not whether the respondent possessed Indian
nationality and citizenship on 26-1-1950 but whether he had
lost that nationality at the tine when he entered this
country on Pakistani passport. Wthout a decision of the
Central Governnment under section 9(2) of the Citizenship Act
on that question, the Crimnal Court had no jurisdiction to
acquit or convict a person.

(I'l') After having exanined the charge franmed, the cases set
up by the two sides, the contentions advanced in the tria
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court, the grounds of appeal of the H gh Court and those in
the special I|eave petition, we think that the question
regardi ng acquisition of foreign citizenship by t he
respondent was the decisive question. The respondent had
hi nsel f raised the plea although he gave an inpression that
the prosecution was inviting a decision on the legality of
the order of acquittal wi thout obtaining a prior decision of
the Central Governnent under Sec. 9(2) of the Citizenship
Act . It was not proper for the prosecuting authorities to
have proceeded with a case without the determination of the
said question under sec. 9(2) of the Citizenship Act. [577
Dl

(rrr) In view. of the erroneous procedure adopted on
behal f of the State in pressing for a conviction wi t hout
obt ai ni ng a decision from the appropriate aut hority,
gquashing of the charge itself is the correct order. Thi s
woul d |eave the State free to follow the proper procedure
under [law regardi ng the acquisition of foreign citizenship
by the respondent and then to prosecute the respondent. (577

H)

State of Andhra Pradesh v. Abdul- Khader [1962] 1 S.C R 737,
Abdul Sattar v. State of Gujarat A lI.R 1965 S. C. 810 and
Akbar khan v. Union of ‘India[1962] 1 S.C.R 779, followed.
Kul athil manmmu  v. State  of Kerala [1966] 3 S.C.R 706,
referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON. ~Cri m nal Appeal No. 164 of

1970.

Appeal by special |eave fromthe Judgnent and order dated

the 3rd/ 4th Decenber, 1969 of the Gujarat Hgh Court in

Crim nal Appeal No. 295 of 1966.

573

R H. Dhebar and S. P. Nayar, for the appellant.

A S. Qureshi, Vimal Dave and Kailash Mhta /for the

respondent.

The Judgnent of the Court was delivered by

BEG J.-This is an appeal, by special |eave,  against the

acquittal of the appellant, froma charge franed on 21-9-

1967 as foll ows:
"That you on or about the 31st day of  March
1967 at about 9.30 p.m were found in State
Transport Corporation Wrkshop at -~ Naroda in
Ahrmedabad, and you are a foreigner and you had
cone from Paki stan and you had been permtted
to stay in India till 20th Septenber, 1958, by
Assistant Secretary to the Governnent of
Bonbay and did not depart from India before
expiring of that permt issued to you by No.
19904 dated 6-12-1967 before the date 20th
Septenber 1958 and remained in India and
thereby you contravened the previsions  of
clause 7(iii) of Foreigners Order 1948 and

thereby conmitted an of fence puni shab

| e under
Section 14 of Foreigners Act 1946 and within
nmy cogni zance".
The above mentioned charge was supported by the statenent of
Mahmadmiya, P. W 2, Sub Inspector, Special Energency
Branch, Ahnedabad, show ng that the appellant was working in
Baroda Central State Transport Wrkshop when he was arrested
as a consequence of the information that he was a Pakistan
nati onal who had come to India in 1955 on a Pakistan
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passport. The accused had produced his Pakistani passport
(Ex. 11) dated 8th Septenber, 1955. The prosecution had
also relied upon an application for a visa nade by the
accused to the Hi gh Commissioner for India in Pakistan on
10th Cctober, 1955, in which he had, inter alia, stated that
he had mgrated from India to Paki st an in 1950.
Undoubt edly, the prosecution was handi capped in producing
evi dence to show when and how and with what intention the
appel | ant had gone to Pakistan. 1t could only show how and
when and on what passport he returned to this country.

The accused-respondent had produced credi ble evidence to
prove: that, he was born at Dhandhuka in the State of
Gujarat on 15th May, 1936; that, he was living at Dhandhuka
and attendee school there until 1952 when he noved to
Ahmedabad with his father; and, that he had gone to Pakistan
in a state of anger while he was a mnor, after a quarre

with his father who had driven himout of his house. The
respondent. deni ed that he had the intention of settling down
in Pakistan. He asserted that within six months of his

arrival i'n Paki stan he regretted having left India and tried
to cone back to his home. He alleged that, as he was unabl e
to come honme without a Pakistani passport, he had to apply
for and get one. The respondent asserted that he was an
Indian citizen when the Constitution came into force on 26th
January, 1950, and that he had continued to be an Indian
citizen thereafter /as he had never migrated to Pakistan.
H s expl anati ons about

1--M602Sup.Cl/ 74

574

the passport and the visa application inplied that he had
obt ai ned the passport by naking fal se declarations and that
the statenment in the visa application, that he bad mgrated
to Pakistan in 1950, was one of those untrue declarations
whi ch had been made only to obtain-a passPort. Probably lie
had to show under the |law in Pakistan that he had settled
down in Pakistan and becone a Pakistani national before
obt ai ni ng a Paki stani passport.

The judicial Mgistrate had acquitted the respondent  after
exam ning the cases set up by the two sides and hol di ng that
the respondent had proved that he was an Indian citizen who
had never, in fact migrated to Pakistan. In _-an appeal
against the acquittal the Hi gh Court of Gujarat had upheld
the acquittal and confirned the finding that the appell ant
was an I ndian citizen when the Constitution came into force
on 26th January, 1950. It had also held that the appellant
was a minor when he visited Pakistan. It —had found it
unnecessary to record a finding en the question whether the
appellant’s visit to Pakistan could be held to be one  nmde
under compulsion or for a specific purpose so as to / cone
within the class of those exceptional cases nentioned in
Kulathil Mamu. v. The State of Kerala (1) in_-which a
"migration” would not take place even if the wider test of
the term mnmigration were adopted. That wi der test would
apply to those who had gone to Pakistan in the period
between 1st March, 1947, and the comrencenent of the
Constitution, It has to be remenbered that Article 7 of the
Constitution was held, in Kulathil Mammut’'s case (supra), to
contain an exception to the operation of Article 5 of the
Constitution for conferring citizenship of India on persons
who, at the comrencenent of the Constitution, had satisfied
the test of Indian domcile

The general principle laid down by Article 5 was that
citizenship followed donmicile at the comencenent of the
Constitution. But. the "migration" as contenplated by
Article 7 was held, in Kulathil Mammu’s case (supra), to
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have a wi der neaning than change of donmicile. Hence, the
view of this Court in Sm. Shanno Devi v. Managin Sain (2)
was overruled. 1t has, however, to be remenbered that in
Kul athil Mamu’s case (supra), where the alleged nigrant,
who was also a minor at the time of the alleged mgration
had gone to Karachi in 1948 which was bef ore the
comencenent of the Constitution. in the case before us, the
finding of the Trial Court as well as the H gh Court, on the
evi dence before them was that the appellant had. as he
asserted, gone to Pakistan in 1953-54 which was after the
commencement of the Constitution. Hence, the case of the
respondent could not fall within the classes to which
Article 7 was especially intended to apply. Article 7 had
necessarily to be read wth Articles 5 and 6 of the
Constitution and not in-isolation.

"The Hi gh Court had come to the conclusion that as the only
case set up by the prosecution was that the respondent had
m grated before the 26th January. 1950, it need not consider
and deci de the question

(1) [1966] 3 S.C. R 706.

(2) [1961] 1 S.C R 576.

575
whet her he had gone to Pakistan after 26th January, 1950,
and thus had voluntarily acquired Pakistani nationality and
lost Indian citizenship. |If, as it rightly held, it had
been proved that the respondent went to Pakistan after 26th
January, 1950, Article 5 of the Constitution would stil
operate in his favour. The Hi gh Court rightly pointed out
that, as the respondent was an Indian citizen on the date of
the comencenent of  the Constitution, entitled to the
benefit of article 5 of the Constitution, the further
guesti on whether he had |ost Indian citizenship after that
date or not, could only be decided by the Central Governnent

as laid down in section 9 of the Indian Ctizenship Act. It
acquitted the respondent because it thought that t he
prosecution had not proved the only case set up by it. We

have, therefore, to exam ne the charge framed against the
respondent so as to deternine whether the view of 'the High
Court that the only question which need be considered by it
was whether the respondent was an Indian citizen on 26th
January, 1950, was correct.
We find, fromthe charge set out above, that the prosecution
case was not confined to the determnation of t he
citizenship of the respondent at the tine of t he
comencenment of the Constitution. W also find that the
respondent had hinself raised the question whether, on the
facts set up by him the prosecution could proceed at all in
view of section 9 of the Ctizenship Act. The Trial Court
had observed
"The |awyer of the accused argued that /under
Section 9 of the Ctizenship Act 1955 the
guesti on whether any citizen of India had any
time between the 26th day of January, 1950 and
the comencenent of the Citizenship Act 1955
acquired the citizenship of another country
was to be determ ned by t he Centra
Government. A court should not decide whether
an Indian citizen had acquired the citizenship
of another country. The police prosecutor
argued that as the accused had gone to
Paki stan and he obtai ned Pakistani Passport
the accused must be held to be national of
Paki stan and so a citizen of Pakistan and so
is foreigner in India and so the accused nust
be convicted of the offence u/s. 14 of the
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Foreigners’ Act read with clause 7(3), rule
(iii) of Foreigners’ Order 1948. The Court
had jurisdiction to decide whether the accused
is a foreigner. if the accused wanted to get
it decided that he is yet citizen of India,
the accused should apply to the Centra
Government and get deci sion under section 9(2)
of the Ctizenship Act 1955. The clause (3)
of Schedule Ill of the Citizenship Rules 1956
provides that the fact that a citizen of India
has obtai ned on any date a passport from the,
CGovernment  of any other country shall be
concl usive  proof of his having voluntarily
acquired the citizenship of the country before
that date. As this accused has conme from
Pakistan to India, the Police Pr osecut or
argued, the accused should be convicted of the
of fence ~u/s. 14 of Foreigners’ Act read wth
clause 7(3) (iii) of Foreigner’'s order".
576
W also find from the grounds of appeal against the
acquittal of the, respondent, the appellant’s application
for «certificate of fitness for appeal to this Court under
Article 134 of the Constitution, and fromthe special |eave
petition under Article 136 of the Constitution in this
Court, that the prosecution had been inviting a decision on
the question whether an order of acquittal could be passed
wi t hout deci ding a question which fell within the purview of
Section 9 of the Indian Citizenship Act.
It was not proper for the prosecuting authorities to have
proceeded w th the case against the respondent, when, upon
the facts set up by the respondent, it becane clear that the
respondent could not be prosecuted or convicted wthout a
determ nati on under Section 9 of the Citizenship Act, ' 1955,
that he had voluntarily acquired the citizenship of Pakistan
between 26th January, 1950, and the conmencenent  of the
Citizenship Act on 30th Decenber, (1955. This Court has re-
peatedly laid down that if such a question arises in the
course of a trial, it nust be left for decision by the
appropriate authorities. It may be that the rules franmed by
the Central Governnent under Section 30, sub. s (2) of the
Citizenship Rules, under Section 18 of the G tizenship Act,
had provided that the passport shall be conclusive  proof
that its holder has acquired the citizenship of the country
whose passport he holds. W, however, do not know whether
the Central Governnment has nodified such a rule. Wen the
validity of that rule cane up for consideration before a
Bench of seven judges of this Court, an assurance was given
on behalf of the Central CGovernment that a suitable  nodi-
fication of the relevant rule would be made. However, that
guestion is not under consideration before us now. - Al we
need consider here is whether the acquittal of t he
respondent was, in the circunmstances disclosed above,
justified.
in view of Section 9(2) of the Citizenship Act, which has
been subject-nmatter of several decisions of this Court (See
. State of Andhra Pradesh v. Abdul Khader (1); Abdul Sattar
v. State of Gujarat (2): and Akbar Khan v. Union of India
(3), the question whether a person voluntarily acquired the
citizenship of Pakistan during the specified period, could

"only be determned by the Central Governnent. In Akbar
Khan's case (Supra) it was observed by this. Court: (at
page 782)

“I'f it was found that the appellants had been
on January 26, 1950, Indian citizens, then
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only the question whether they had renounced
t hat citizenship and acquired a foreign
citizenship would arise. That question the
Courts cannot decide. The proper thing for
the court would then have been to stay the

suit till the Central Covernment decided the
guesti on whet her the appellants had renounced
their Indian citizenship and acquired a

foreign citizenship and then dispose of the
rest of the suit in such nmanner as the

deci si on of the Central CGover nirent may
justify’

(1) [1962] 1 S.C R 737. (2) A1.R [1965] S . C 810

(3) [1962] 1 S.C R 779.

577

On principle it does not matter whether the question which
can only be determned by the Central Government under
Section 9 of the Ctizenship Act arises in a civil suit or
in a crimnal prosecution. If the real question which
arises flor determ nation is whether a person, who was an
Indian citizen when the Constitution came into force, had
acquired the citizenship of another country or not during
the specified period, the proper thing to do for a Court
where the question arises is to refuse to adjudicate on that

guesti on. In the /'case before us it appears that the issue
was raised but not decided either in the Trial Court or in
the Hgh Court. ' Indeed, the judgnment of the H gh Court

shows that probably for this very reason the prosecution had
tried to obtain the convictionof the respondent on the
ground that he had acquired Pakistani citizenship before the
commencenent of the Constitution. That question. ‘had been
rightly deci ded agai nst the appellant. on that short. ground
the acquittal of the appellant coul d have been upheld if the
prosecution case was confined to that question. But, ' after
havi ng exam ned the charge franed, the cases set up by the
two sides, the contentions advancedin the Trial Court, the
grounds of appeal to the Hi gh Court, and those given in the

special leave petition in this Court, we think that a
qguestion of Jurisdiction of the crimnal courts to ‘record
either a conviction or acquittal in the case of the
respondent had properly arisen. I'ndeed, the real and

decisive question to be considered and decided was  not
whet her the respondent possessed Indian nationality and
citizenship on 26th January, 1950, but whether he had |ost
that nationality at the time when he entered this country on
a Pakistani passport. The respondent has been charged for
overstaying contrary to the terms of the permt issued on
6th Decenber, 1957, by which he was allowed to (stay unti
20th Decenber, 1958. Therefore, it was clear. that' the
deci sive question which the Courts should have considered
was whether, at the time when perm ssion was given, -and when
the alleged overstay, contrary to the provisions of | clause
7(iii) of the Foreigners’ Oder, 1958, took place, the
respondent was a foreigner. Wthout a decision of _an
appropriate authority on that question neither an acquitta
nor a conviction could be recorded. As no finding can be
given by crimnal or civil Courts, in a case in which an
issue triable exclusively by the Central Government has
properly arisen, the question of burden of proof, dealt with
in Section 9 of the Foreigners’ Act, 1946, is immterial

However, in view of the erroneous procedure adopted on
behal f of the State in pressing for a conviction when it was
clear that the charge could not succeed at all without

obtaining a decision fromthe appropriate authority, we
think that the correct order to pass in this case is
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578

not just to stay further proceedings after quashing the
acquittal so as to await the decision of the appropriate
authority but to quash the charge itself so that the accused
may be discharged. This would | eave the State free to
prosecute the respondent if and when a decision is obtained
against him fromthe appropriate authority in accordance
with the law. That authority will no doubt consider all the
rel evant facts, including the total period of t he
respondent’s stay in this country as conpared with the short
period of his stay in Pakistan and the circunstances in
which the respondent alleges having obtained a Pakistan

passport and nade a fal se statenent in the visa application
relied upon by the prosecution

The result is that we allow this appeal and set aside the
acquittal of the respondent. W also quash the charge
franmed agai nst the respondent and order that he be
di scharged.

S.B.W Appeal all owed.

579




