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These civil appeals and special |eave petitions have
been filed against the judgnent and order of the Del hi High
Court dated March 14, 1975 in Gvil Wit Petition No. 342 of
1969 and other orders which follow this judgnment. The
appellant in all these nmatters is the New Del hi Minicipa
Conmittee (hereinafter called "the NDMC'). The respondents
are the Union of India and the State of Andhra Pradesh,
Guj arat, Haryana, Jammu & Kashmir, Kerala, Madhya Pradesh,
Maharashtra, Oissa, Punjab, Rajashthan, Tripura and West
Bengal . The Municipal Corporation of Delhi (hereinafter
called "the MCD') appears as an intervenor

The Case History

The devel opnent that occasioned the setting up of the
Constitution Bench nay now be briefly set out. The Punjab
Muni ci pal Act, 1911 (hereinafter called "the Act") is
applicable to the Union Territory of Delhi and wunder the
provisions of this Act,~ the NDMC had been | evying property
tax on the i movabl e properties of the respondent States
situated ‘within Del hi. The “respondents challenged the
i mposition of such a tax on their properties before the
Del hi Hi gh Court by contending that it would fall within the
exenption provided for in Article 289(1) of t he
Constitution. In the inmpugned judgnent, the Delhi High
Court, while accepting this contention;, relied upon the
rel evant observations ~of the 9-Judge Constitution Bench of
this Court in In Re The Bill to amend Section 20 of the Sea
Custons Act, 1878 and Section 3 of the Central Excises and
Salt Act, 1944, [1964] 3 S.C.R 787 (hereinafter called "The
Sea Custons Case"), to quash the assessnment and demands of
house-tax in respect of the properties of the States and
restrained the NDMC from levying such a tax in future. The
NDMC filed an application under Article 133(1)(c) of the
Constitution seeking the grant of a certificate for leave to
appeal to the Supreme Court; while granting the Certificate,
the H gh Court observed that the principal question before
it had grave constitutional inplications which required an
authoritative decision by this Court.

On January 1, 1976, a Division Bench of this /Court
directed that the NDMC could continue to make assessnents
but it was not to issue demand notices or nmake any attenpts
towards realisation of the taxes. On Cctober 29, 1987,
another Division Bench of this Court directed that the
matter be |isted before a Constitution Bench. On January 14,
1993, a 5-Judge Constitution Bench of this Court began
hearing argunents and after consi dering t he riva
subm ssions, on Cctober 4, 1994, passed an order referring
the matter to a 9-Judge Bench. In the said order, the Bench
observed that it had considered the decision in the Sea
Custons Case and was of the opinion that the point at issue
in these matters was covered therein. The decision in the
Sea Custons case having been reaffirmed by the decision of
this Court in Andhra Pradesh State Road Transport
Corporation v. The Income Tax O ficer & Another, (1969) 7
S.CR 17 (hereinafter called "the APSRTC case"), the Bench
considered itself bound by the decision; however, it was of
the view that the argunents advanced before it, which were
not considered by the earlier decisions, were plausible and
requi red consideration which necessitated the setting up of
a 9-Judge Bench to hear the matter.

The | nmpugned Judgnent

An analysis of the inpugned judgnent may now be
resorted to in order to gain an insight into the various
Constitutional guestions t hat will require our
consi deration. Before the High Court, the various States
contended the followi ng: by virtue of Article 289(1) of the
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Constitution, the property of the State is exenpt from Union
Taxation; the wundefined phrase "Union Taxation" in Article
289(1) would nean all taxes which the Union is enmpowered to
i mpose; under the Constitutional schenme and, specifically
under Part VIII of the Constitution, Union Territories are
to be admnistered by the President of India through the
laws of Parlianent; Parlianment is the |aw nmaking body for
all Union Territories and by virtue of Article 246(4), while
legislating for Union Territories, the power of Parlianent
to make laws extends to all the three lists in Schedule VII
of the Constitution pertaining to |legislative conpetence;
insofar as the Act and its application to the Union
Territory of Delhi is concerned, though it relates to a

matter in the State List, it would still amunt to "Union
Taxation" because, by virtue of its application to the Union
Territory of Delhi,” it wuld be deenmed to have been

incorporated in |aw made by Parlianent and would therefore
be a Union Law inposing tax; 'since the tax inposed by the
Act ampunt's to Union Taxation, the exenption in Article
289(1) of. the Constitution which nmakes the property of the
States i mmune from Union ~Taxation would be attracted, and
the properties of the States situated in Delhi would be
exenpt fromall taxes on property.

For the NDMC, it was contended: "the phrase "Union
Taxation" would not -~ extend to legislations in Union
Territories and interpretation should be restricted to | aws

made by Parlianent in respect of theentries in List I; the
Union had no power 'to inpose taxes on entries relating to
property as they fall under List 11; the Act being a State

Legislation could not be treated as a Central Legislation
for the purpose of attracting Article 289(1); the test to
determ ne whether a tax forms part of "Union Taxation" is to
check if the proceeds thereof formpart of the Consolidated
Fund of India; since the proceeds of taxes on property under
the Act did not formpart of the Consolidated Fund of I ndia
but were retained by the Municipality for its own purposes,
such a tax would not formpart of "Union Taxation” and the
States were therefore not entitled to be exenpted from
paying it under Article 289(1); the scheme of the
Constitution indicates that Part C states, which |ater cane
to be called Union Territories, were carved out as separate
entities and were not to be regarded as part and parcel of
the Union Governnent; when the Union Governnent | egislates
for Union Territories, it does so in a special and different
capacity, and not as the Union Legislature; it ~would
therefore be erroneous to treat such | aws made by the Union
CGovernment for the Union Territories as part of “Uni on Laws
that would account for "Union Taxation”™ wunder Article
289(1).

To reach its conclusion, the High Court conducted an
exam nation of the legislative history of the Act and its
extension to the Union Territory of Delhi; studied the
schene of the Constitution wth regard to the distribution
of legislative powers between the States and the Union
considered the historical Constitutional position of Union
Territories; scrutinised the series of decisions of this
Court on the issue whether a Union Territory is to be
regarded as a State, and analysed the decision in the Sea
Custonms case to appreciate the true import of Article
289(1). In arriving at its conclusion, the H gh Court
rejected the test of the proceeds of taxes being part of the
Consolidated Fund of India as being deterninative of the
nature of Union Taxation. It accepted the contention that
all laws applicable in a Union Territory would be deened to
be laws made y Parlianent and would therefore be part of
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"Uni on Taxation" and relied upon the follow ng observation
in the Sea Custons case (at p. 812) for support:

"If a State has any property in any

Union Territory, t hat property

woul d be exenpt from Uni on Taxation

on property under Article 289(1)."

The High Court rejected the contention that the Act was
a State enactnent and stated that under the schene of the
Constitution, the term"Union Territory" was distinct from
"State" and therefore, the Union Territories could not claim
to be States for the purpose of attracting the exenption in
Article 289(1).

Faced wth such 'a  vast gamnut of i ssues of
Constitutional inport, we are of the viewthat before we
anal yse the submissions put  forth before us by the | earned
counsel for the various parties, it would be convenient if
the historical background of certain aspects of the matter
could be set out so as to provide a setting where the riva
contentions can be better understood.

Constitutional history of the areas that are now call ed
"Union Territories"

In the pre-Constitutional era, these territories were
call ed Chief Comm ssioner’s Provinces. The Government of
India Act of 1919 ~'contained specific provisions for the
governance of these  areas. Under the scheme of the
CGovernment of India Act, 1935 (hereinafter referred to as
"the 1935 Act"), the Federation of India conprised: (a) the
Provi nces called Governor’s Provinces; (b) the Indian States
whi ch had acceded to or were expected to accede to the
Federation; and (c) the Chief Comm ssioner’s Provinces. Part
IV of the 1935 Act dealt with the Chief Conm ssioner’s
Provinces and Section 94 |listed them as: (i) " British
Bal uchi stan, (ii) Delhi, (iii) A nmer-Mrwara, (iv) ' Coorg,
(v) Andaman & Nicobar Islands, and (vi) the area known as
Panth Piploda: and provided that these areas were to be
adm ni stered by the Governor CGeneral, acting through a Chief
Conmmi ssi oner .

On July 31, 1947, during the incipient stages of the
fram ng of the Constitution, a_ Comittee under the
Chai rmanship of Dr. B. Pattabhi Sitaramayya was established
to study and report on the Constitutional changes required
in the admnistrative structure existing in the Chief
Conmi ssioner’s provinces to give to the people of  these
provinces a due place in the denocratic governance of free
India. After the recommendations of this. Conmittee were
sanctioned by the Drafting Committee, they were placed
before the Constituent Assenbly for its consideration.

The Constituent Assenbly considered all aspects of the
issue with a viewto providing an appropriate adm ni stration
for what were called Part C States, which included three
fornmer Chief Conmissioner’s Provinces - Delhi, Ajnmer and
Coorg - and sone erstwhile Indian States which were retained
as centrally administered areas after their nerger wth
India; the latter group consisted of the follow ng areas:
H machal Pradesh, Bhopal, Bilaspur, Cooch-Bihar, Kutch,
Tripura, Manipur and Vindhya Pradesh. It was decided that
the decision weat her these territories shoul d have
| egi sl atures and Councils of Mnisters ought to be left to
Parliament and, for this purpose, an enabling provision
shoul d be incorporated within the Constitution. It was al so
provided that these Part C States would be adni nistered by
the President, acting to such extent as he thought fit,
through a Chief Conmissioner or a Lieutenant Governor to be
appointed by him or through the Governor of a nei ghboring
St at e, subj ect to certain procedur al requi renents.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 46

Accordingly, Articles 239 and 240 were inserted in the fina
draft of the Constitution.

Under the Constitution of India, as initially enacted,
the Sates were divided into Part A States, Part B States,
Part C States and the territories in Part D. The First
Schedule to the Constitution provided details of the States
falling within each of these categories. The Part C States
conprised: (i) A mer; (ii) Bhopal; (iii) Bilaspur; (iv)
Cooch-Bi har; (v) Coorg; (vi) Delhi; (vii) H machal Pradesh;
(viii) Manipur; and (ix) Tripura. The only territory under
Part D was Andaman & Nicobar. Part VIII of the Constitution,
conprising Articles 239-242, dealt wth Part C States.
Article 239 provided ‘that Part C States were to be
adnmi ni stered by the President acting through a Chief
Conmi ssi oner or a Lieutenant Governor. Article 240 provided
that Parlianent could, by law, create a |local |egislature or
a Council of Mnisters or both for a Part C State and such a
law woul d not- be construed  as a law anending the
Constitution. ‘Article 241 allowed Parlianent to constitute
Hi gh Courts for the States in Part C States. Article 242 was
a special - _provision for Coorg. Article 243, which also
constituted Part IX of the Constitution, stated that
territories in Part Dwoul d be adm nistered by the President
through a Chief Conmm ssioner or other authority to be
appoi nted by him

In exercise of its powers under Article 240 (as it then
stood), Parlianent. enacted the Government of Part C States
Act, 1951 whereunder provisions were made in certain Part C
States for a Council  of Mnisters to aid and advise the
Chi ef Comm ssioner and also for a |egislature conprising
el ected representatives. Section 22 of this |egislation made
it clear that the legislative powers of such Part C States
woul d be without prejudice to the plenary powers of
Parliament to | egislate upon any subject.-

The State Reorganisation Commi ssi-on which was set up in
Decenmber, 1953, while studying the working of the units of
the Union, took up to functioning of the Part C States for
exam nati on as an independent topic. In its Report,
submitted in 1955, the Conmi ssion expressed the view that
Part C States were neither financially — viable nor
functionally efficient, and recormended that each of them
shoul d either be amal gamated with the neighboring States or
made a centrally admnistered territory.

Substantial changes were nade by the Constitution
(Seventh Amendnent) Act, 1956 (hereinafter called "the
Seventh  Anendnent Act"), whi ch i ncorpor at ed t he
recomendati ons of the States Reorgani sati on Conm ssi on and
was to have effect in concert with the States Reorganisation
Act, 1956. The four categories of States that existed prior
to these Acts were reduced to two categories. The first of
these categories conprised one class called *‘States,’ and
there were 14 such *‘States’. The second category conprised
the areas which had earlier been included in Part C and Part
D states; these areas were called "Union Territories" and
were six in nunber. Sone additions and del eti ons were nade
to the existing lists. Wile A ner, Bhopal, Coorg, Bilaspur
and Kutch-Bi har becane parts of other States. The Laccadi ve,
M nnoy and Anmindivi Islands became a Union Territory. The
six Union Territories, therefore, were: (1) Delhi; (2)
H machal Prades; (3) Manipur; (4) Tripura; (5) Andaman &
Ni cobar Islands; (6) The Laccadive, Mnnoy & Anindivi
I sl ands.

The Seventh Anendnent Act al so replaced Articles 239 &
240 by new provisions; the new Article 240 allowed the
President to make regulations for certain Union Territories
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and this provision continues to this day. It also repeal ed

Article 242 & 243 of the Constitution.

Subsequently, Dadra & Nagar Haveli becane a Union
Territory by the Constitution (Tenth Arendnent) Act, 1961
CGoa, Daman & Diu and Pondi cherry became Union Territories by
the Constitution (Twelfth Amendnent) Act, 1962; Chandi gargh
became a Union Territory by the Punjab (Reorganisation) Act,
1966.

The Constitution (Fourteenth Anendnent) Act, 1962
replaced the old Article 240 as Article 293A, enabling
Parliament to create a Legislature and/or a Council of
M ni sters for H machal Pradesh, Manipur, Tripura, Goa, Danan
and Diu and Pondicherry. . Thereafter, by the Governnent of
Union Territories Act, 1963, Par | i ament di d create
Legi sl ative Assenblies,  conprising three nonm nated persons,
for these territories.

H machal Pradesh ceased to be a Union Territories by
virtue of  the State ~of H machal Pradesh Act, 1970. Mani pur
and Tripura becane States by virtue of the North-Eastern
Areas (Reorganisation) Act, 1971. Arunachal Pradesh, M zoram
and Goa, Danan & Diu ceased to be  Union Territories by
virtue of the State of Arunachal Act, 1986, the State of
M zoram Act, 1986 and the Goa, Daman & Di u ( Reorgani sation)
Act, 1987 respectively. The Laccadive, M nicoy and Am ndi vi
Island (Alteration/ of Nanes) Act, 1973 changed the nane of
these Island to ‘Lakshadweep’ but it continued to remain a
Union Territory.

The present list of Union Territories is as foll ows:
(i) Delhi; (ii) Andaman & Nicobar; (iii) Lakshdweep; (iv)
Dadar & Nagar Haveli; (v) Daman & Diu; (vi) Pondicherry; and
(vii) Chandigarh. However, it is to be notedthat all the
Union Territories do not have the sane status. By the
constitution (Sixth-Ninth Amendment) Act, 1991, ‘Articles
239AA and 239AB, which are special provisions in relation to
Del hi, were added. They provide that Delhi, which is to be
called the National Capital Territory of Delhi, is to have a
Legi sl ative Assenbly which will (be conpetent to enact |aws
for matters falling in Lists Il & LIl barring a few specific
entries. As the position stands at the present nonent, the
Union Territories can be divided into three categories:

(i) Union Territories without |egislature - conmprising
Andaman & Ni cobar, Lakshadweep, Dadar & Nagar Haveli
Daman & Diu and Chandi garh

(ii) Union Territories for which |Ilegislatures have been
established by Acts of Parlianent under Article 239A -
Pondi cherry is the sol e occupant of this category.

(iii) Union Territories which have |egislatures created by
the Constitution (Articles 239AA and 239AB) -. The
Nati onal Capital Territory of Delhi is the /'sole
occupant of this category.

The Constitutional Hstory of the National  Capita
Territory of Delhi and the application of the Act toit.

The area that is now known as the National Capita
Territory of Delhi was, until 1911, classified as a District
of the State of Punjab. Followi ng the announcenent of the
decision to transfer the capital of British India from
Calcutta to Delhi, Governnent Notification No. 911 dated
Septenber 17, 1912 was issued authorising the Governor
CGeneral to take under his authority the territory conprising
the Tehsil of Delhi and adjoining areas. The Notification
provided for the adm nistration of these areas as a separate
provi nce under the Chief Comm ssioner. The Del hi Laws Act,
1912 and the Delhi Laws Act, 1915 nmmde provisions for the
continuance of laws in force in the territories conprising
the Chief Conmissioner’s Province in Delhi and for the
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extension of other enactnents in force in any part of
British India to Del hi by the Governor-in-Council. Under the
CGovernment of India Act, 1010 the Indian |egislature at the
power to enact | aws.

Del hi was nade by extension of |aws force in Punjab and
other States by Notifications issued under the Del hi Laws
Act, 1912 and 1915. This enabled the General-in-Council to
ensure, as far as possible, uniformty of laws with Punjab
since a substantial part of Delhi had originally forned an
adnmi ni strative district of t hat provi nce. After
| ndependence, Del hi continued to be administered directly by
the CGovernor of India and the different Departnents of that

Government  began to deal directly wth corresponding
Departnments in the Chief Conmi ssioner’'s O fice. This
arrangenent continued till shortly after the commencenent of

the Constitution.

In the periodimediately after the commencenent of the
Constitution, the Part C States Act, 1951 contained a
specific provision,  Section 21, in respect of Delhi which
enabled it ~to have a Legislative Assenbly and a Council of
Mnisters with restrictive powers to make laws. As a result
of this provision, Delhi continued to have a Legislative

Assenmbly and a Council of Mnisters till 1956.

The States Reorganisation Comr ssion devoted specia
attention to the needs of the National Capital. It noted
that the dual control arising from the division of

responsibility between the Union Governnent and the State
CGovernment of Del hii had not only hanpered the devel opnent of
the capital, but * had also resulted in a "mar ked
deterioration of admnistrative standards in Delhi". The
Conmi ssion canme to the conclusion that the National Capita
must remain under the effective control ~of the Union
Governnment. Wth reference to the plea for a popular
CGovernment, it observed: "We are definitely of the view that
muni ci pal autonony in the formof the Corporation which wll
provide greater |ocal autononmy than is the case in sone of
the inportant federal capitals, (is the right, in fact, the
only solution of the problemof Delhi State."

After the Seventh Amendment -~ Act came into /force,
following the reconmendations of the States Reorganisation
Conmi ssion, the Legislative Assenbly —and the Council  of
Mnisters for Delhi ceased to exist wth effect from
Novermber 1, 1956. Furthernore, the Del hi Minicipal Act, 1957
was enacted constituting a Minicipal Corporation for -the
whol e of Delhi with menbers elected on the basis of adult
franchise. The jurisdiction of the MCD covered alnost the
entire Union Territory of Delhi, including both urban and
rural areas. The areas wthin the limts of NDMC and Del hi
Cantonment Board were kept outside the jurisdiction of the
MCD, but the territorial jurisdiction of the NDMC was
reduced. As already nentioned, the Constitution (Sixty-N nth
Amendnent) Act, 1991 introduced Articles 239AA and @ 239AB
into the Constitution which provided for a Legislative
Assenmbly and a Council of Mnisters for Del hi. Subsequently,
the Government of National Capital Territory of Del hi Act,
1991 was enacted to suppl enent these constitutiona
provi si ons.

The Act, which was enacted in 1911, was directly
applicable to Delhi since at that point of time, it was a
district of the State of Punjab. In 1912, when Del hi became
a Chief Comm ssioner’s Province, the provisions of the Act
and various other Punjab enactnments were nade t continue in
force in the territory of Delhi by virtue of the Del hi Laws
Act of 1912 and the Delhi Laws Act of 1915. After the
Constitution cane into being, the Act was nade to continue
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by virtue of the provisions of the Part C States Laws Act of
1950 and the Union Territories Laws Act of 1950.

Therefore, at the tinme when the present dispute arose,
the Act was still in force. However, in 1994, the
Legi sl ative Assenbly of the National Capital Territory of
Del hi enacted the New Delhi Minicipal Commttee Act, 1994
which is the law in force today. The MCD | evi ed property tax
on properties situated within the local limts of its
jurisdiction by virtue of the provisions of the Delhi
Muni ci pal Corporation Act, 1957. However, for the purposes
of deciding the case, we are concerned only wth the
provi sions of the Act.

Before this Court, ‘a nunber of parties have advanced
argunents on the various issues involved in the case. M. B.
Sen, counci l for the appel lants, NDMC, as also the
i ntervenor, MCD, began by challenging the essential prenises
of the impugned judgnent and advanced el aborate arguments on
the manner. in which the various Constitutional provisions
that are 'germane to the case, ought to be interpreted. The
| earned Attorney  General for India, appearing for the Union
of India, supported the stance adopted by the NDMC. These
subm ssions were strenuously opposed by M. P.P. Rao,
| earned counsel for the State of Punjab and in this
endeavour, he was assisted by M. A K . Ganguli, |earned
counsel for the State of Tripura who buttressed the position
of the States with his own subm ssions.” The | earned counse
appearing for the State of Rajashthan |ent support to the
sane.

The Central |ssues

As before the High Court, so before us, the controversy
between the parties has, inthe main, centred around the
guesti on whether the properties owned and occupied by the
various States within the National ~Capital Territory of
Del hi are entitled to be exenmpted fromthe |[|evy of taxes
under the Act by virtue of the provisions of Article 289(1).
The | arger question involved, which wll consequently
require our consideration, is whether by virtue of Article
289(1), the States are entitled to exenption fromthe |evy
of taxes inposed by |aws made by Parlianment under Article
246(4) upon their properties situated Wi t hin Uni on
Territories.

At this stage, we nmay set out the provisions that are
central to the adjudication of the present matter. In the
following table, for the pur poses of clarity and
conveni ence, Articles 285 and 289 of t he present
Constitution have been contrasted against their inmediate
predecessors, viz., Sections 154 & 155 of the 1935 Act.

GOVERNMENT OF | NDI A ACT, 1935 CONSTI TUTI ON

OF I NDI A
Sec. 154
4. Exenption of certain public Art.285 Exenption of property
property fromtaxation- of the Union from State
Property vested in Hi's taxation - (1) The property
Maj esty for purposes of the of the Union shall, save in
government of the Federation so far as Parlianent may by
shall, save in so far as any | aw ot herw se provide, be
Federal |aw may ot herw se exenpted fromall taxes
provi de, be exenpt from all i nprove by a State or by any

taxes inposed by, or by any authority within a State.
authority within, a Province

or Federated State:

Provi ded until any Federal (2) Nothing in clause(1) shall
| aw ot herw se provi des, until Parliament by |aw
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any property so vested ot herwi se provides, prevent any
whi ch was i nmmedi ately authority within a State from
bef ore the commencenent | evyi ng any tax on any property
of Part Il of this Act of the Union to which such
liable, or treated as such property was inmediately
liable, to any such tax, bef ore the conmmencenment of this
shall so long as that tax Constitution liable or treated
continues, continue to as liable, so long as that tax
be liable, or to be treated continues to be levied in that
as liable, thereto. St at e.

Sec. 155

5. Exenption of Provincial Art.289 Exenption of property and
Governnents and Rul ers of incone of a State from Union
Federated States in respect taxation - (1) The property

of Federal taxation- and i ncome of a State shall be
(1) Subject as hereinafter exempt from Union taxation

provi ded, the CGovernnent
of a Province and the Ruler (2) Nothing in clause (1) shal

of a Federated State shall prevent the Union frominposing
not be liabl'e to Federal or authorising the inposition
taxation in respect of if, any tax to such extent,

| ands or buildings situate if any, as Parlianent may be

in British India or income | aw provide in respect of a
accruing, arising or trade or business of any kind
received in British India; carried on by,

Provi ded t hat -

(a) where a trade or business or on behal fof, the

of any kind is carried on by Government- of a State, or
or on behalf of the Government any operations connected
of a Province in any part of therewith, or any property
British India outside that used or occupied for the
Province or by a Ruler in any  purposes of such trade or
part of British India, nothing business, or any incone

in this sub-section shall accruing or arising in
exenpt that Governnment or connection therewth.

Rul er from any Federa

taxation in respect of that

trade or business, or any

operations connected therew th,

or any incone arising in

connection occupied for the

pur poses thereof;

(b) nothing in this sub-section (3) Nothing in clause (2)

shal | exenpt a Ruler from any shal |l apply to any trade
Federal taxation in respect or business, or to any

of any | ands, buildings or cl ass of trade or business,
i ncomre being his personal whi ch Parlianment nmay be | aw
property or personal incone. declare to be incidental to

the ordinary functions of
gover nment .
(2) Nothing in this Act affects
any exenption fromtaxation
enjoyed as of right at the
passing of this Act by the
Rul er of an Indian State in
respect of any Indian
CGovernment securities issued
before that date
Subm ssi ons of Counse
M. Sen prefaced his subnissions for the NDMC and the
MCD by pointing out that the phrase "Union Taxation" used in
Article 289(1) of the Constitution has not been defined
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either in the text of the Constitution or in any of the
deci sions rendered by this Court. Pointing out the
differences between Article 285 & 289, M. Sen stated that
(i) the forner exenpts "all taxes" whereas the latter limts
its exenption to taxes relating to "property and income";
and (ii) the former uses the words "inposed by a State or by
any authority wthin a State" whereas the latter uses the
phrase "Union Taxation". Thereafter, M. Sen contrasted
Article 289(1) and Section 155 of the 1935 Act by pointing
out that while Section 155(1) wuses the words "lands &
bui | di ngs", Article 289(1) uses the word "property". This,
he expl ai ned, was on account of the strong position adopted
by representatives of the States in the Constituent Assenbly
who had insisted that the anbit of the exenptions be cast
wi der .

At this juncture, we my refer to article 246 which
reads as follows:

"246. Subject-matter of |laws made

by Par |i anent and by the
Legi'slatures of States -- (1)
Not wi-t hst-andi ng anything in clauses
(2) and (3), Par | i ament has

excl usive power ~to make laws with
respect to any of the mtters
enunerated in/'List | in the Seventh
Schedule (in this Constitution
referred to as the ‘Union List’):
(2) Notwithstandi ng anything in
cl ause (3), Par | i ament , and,
subject to clause (3), Parlianent,
and, subject to <clause (1) the
Legi sl ature of any State al so, have
power to nake laws with respect-to
any of the nmatters enunerated in
list Il in the Seventh Schedule
(inthis Constitution referred to
as the ‘Concurrent List’).

(3) Subject to clauses (1) and (2),
the Legislature of any State  has
exclusive power to nake laws for
such State or any part thereof wth
respect to any of the mtters

enunmerated in List 11 in the
Sevent h Schedul e (in this
Constitution referred to as the
‘State List').

(4) Parliament has power to make

laws with respect to any matter for

any part of the territory of India

not i ncl uded in a State

notw t hst andi ng that such nmatter is

a matter enunerated in the State

List."

M. Sen then submtted that two possi bl e nmeani ngs coul d
be ascribed to the phrase "Union Taxation": (i) Taxes that
are levied by Parliament in exercise of its powers under
Article 246(1) and pertain only to entries in List | of the
Seventh Schedule; (ii) Any tax that is levied as a result of
a law passed by Parliament including those that are
relatable to entries in List Il and List 11l of the Seventh
Schedule. M. Sen vehenently urged that the forner
interpretation be adopted by this Court. According to him
acceptance of the latter would | ead to anomal ous results. He
submitted that when Parlianent makes |aws in exercise of its
powers under Article 246(4) and in doing so, legislates on
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entries in List-Il, it is doing so in a different capacity
and the character of these laws is different fromordinary
Union legislations. To drive hone the argunment, M. Sen |ed
us through certain other provisions of the Constitution
such as, Articles 249, 250, 252 and the Emergency Provisions
in Part XVlIIl of the Constitution which enpower Parlianment
to make laws on entries in List Il, but the nature and
effect of these legislations requires that they be not
treated as ordinary Union |egislations.

Thereafter, he took us through various provisions in
Part XIl of the Constitution with a viewto analysing the
di stribution of revenues between the Union and the States.
Havi ng done so, he invited our attention to the provisions
of Part VIIl of the Constitution to support his stand that a
Union Territory is an independent Constitutional entity akin
to a State and that it hasan . identity separate fromthat of
the Union Government. To this end, he drew our attention
towards several ~decisions of this Court on the question
whet her a/ Union Territory is a State and sought to convi nce
us that, " in the present context, the answer to this query
must be in the affirmative:

Referring to the two decisions of this Court on the
interpretation of Article 289(1) rendered in the Sea Custons
case and the APSRTC case, M. Sen contended that the issue
arising before this Court in the present matter had not
arisen for adjudication in either of these two cases. He
submitted that the observation made by Sinha, CJ. in the
former case would, therefore, have to be regarded as obiter
dicta since the issue of laws relating to Union Territories
was not before the Court. ~He explained that such an
observation was nmade in_the context of ~situations where
Parlianment can directly inpose a tax on property to counter
the argunent that only States could'|levy taxes directly on
property under the Constitution. ‘M. Sen stated that the
observation was founded on misconcenived prem ses and that
there were other, nore appropriate situations wher e
Parlianment could inpose taxes directly on property, 'such as,
inthe case of Entry 3, List | which deals with Cantonnents
and the Cantonnents Act, 1924 which allows Parliament to
l evy taxes for Cantonments. M. Sen then contended that such
a power would be available to Parliament even when it enacts
a legislation by using Entry 49, List Iwhich relates to
patents, inventions and designs, and also in the case of a
few other entries in List I.

Thereafter, M. Sen contended that, in any event, the
taxes levied by NDMC would not amount to  Union -Taxation
because they are in the nature of a Minicipal ~ Tax. Qur
attention was drawn towards the Constitution (Seventh-
Fourth) Amendnent Act, 1992 which incorporated  Part /| XA,
dealing with Minicipalities in our Constitution. He argued
that Municipalities now have an elevated Constitutiona
status and that since they have their own nachinery for
coll ecting taxes besides having control over the fixing and
charging of the taxes, these taxes cannot be regarded as
part of "Union Taxation". He then took us through the
rel evant provisions of the Act, the New Delhi Minicipa
Corporation Act, 1994 and the Del hi Municipal Corporation
Act, 1957 to indicate that each of these bodies has been
vested with wi de powers of fixing the rates of taxes,
collecting them and then wusing the proceeds, which go to
specially created nunicipal funds, towards securing their
obj ectives. Drawing sustenance fromthe | anguage of Article
285, which specifically exenpts taxes inposed by |oca
authorities, M. Sen submitted that since such an express
exenption is not referred toin Article 289(1), Minicipa
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Taxes were not nmeant to be covered within its exenption and,
therefore, the States are bound to pay these taxes to the
NDMC and the MCD.

The | earned Attorney Ceneral for India began by stating
that it is not the identification of the |legislature that
i nposes the law which is determnative of the issue of
“Uni on Taxation". According to him to determne the true
character of Union Taxation, the subject of the |levy nust be
anal ysed. He submitted that when Parlianent makes use of its
power under Article 246(4), it does so in an unusua
ci rcunst ance where the ‘thene’ of the |egislation undergoes
a change. He, therefore, stressed that in determning the
scope of "Union Taxation™, attention nust be paid to the
‘thene’, (i.e., the context and the specific circunstances
in which the tax is levied) rather than to the ‘author’
(i.e. the body which is levying the tax). He, therefore,
submitted that the interpretaticon of "Union Taxation" should
be restricted to situations where Parliament makes |aws
i mposi ng taxes under Article 246(1).

H's next subm ssion was that Articles 285 and 289 do
not exhaust the entire area of taxation wunder the
Constitution. Referring to certain other provisions where
Parliament is required to nake | aws for subjects in List I,
the learned Attorney General drew our  attention towards
Articles 249, 250, 252, 253 and 357. He then subnmitted that
these provisions envisage unusual situations where, although
Parliament is the law making body, the resulting |aws are
not Union laws in the ordinary sense and the taxes inposed
by these |aws cannot be said to form part. of "Union
Taxation". He then contended that simlarly, |aws made by
Parlianment under Article 246(4) are not the normand cannot
be said to form part of "Union Taxation". Thereafter, the
| earned Attorney General took us through the constitutiona
history of Union Territories and nore specifically, that of
the National Capital Territory of Delhi. Having done so, he
stated that such an anal ysis woul dreveal that though Union
Territories are not States, they are akin to States, being
nascent States. He explained that the practice in this
regard shows that, in nobst cases, when a territory is
acquired by the Union and before it is adnmitted to the
Indian Union as a full-fledged States, it is grooned for
statehood by being nurtured as a Union Territory. He then
referred us to the decision of this Court in Ranmesh Birch v.
Union of India, (1989) Supp. 1 SCC 430 at 471, to buttress
his stance that Parlianent cannot be expected to ~draft
| egi slations for Union Territories on a regular basis and to
explain howit neets with its obligations in this regard.

M. P.P. Rao, |earned counsel for the States of Punjab
& Haryana, began his subm ssions by explaining the doctrine
of immnity of instrunentalities, which is said to be the
| egal basis for the incorporation of Articles 285 and 289
into our Constitution, and also nentioned the conparative
positions in the Anerican, Canadi an and Austral i an
jurisdictions. He submtted that the doctrine positulates
that in a federal set up, there should be inter-governnenta
tax imunities between the federal and State w ngs. Such an
immunity is a Constitutional Ilimtation on the |ow making
power of the respective legislature in the field of taxation
as a whole. After its genesis in the U S., the doctrine has
cone to be accepted in Canada and Australia. M. Rao
conceded that though both the 1935 Act as well as the
Constitution had i ncor por at ed such reci procal t ax
imunities, they were not adopted to the sanme extent as in
Canada and Australia. However, unlike in these countries,
the Union of India has a sizeable territory of its own
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conprising all the Union Territories specified in the First
Schedul e. The power to make laws including | aws authorising
levy or collection of taxes of all kinds is conferred

exclusively on the Union Parlianment and these territories
would form an inportant part of the reciprocal tax
i mruni ties.

He then drew our attention to Article 265 which

i ncorporates an inportant constitutional limtation on the
power of taxation when it states that "no tax shall be
levied or collected except by authority of law'. In India,

there are only two |legislatures that are conpetent to tax:
‘Parlianment for the Union’ and the ‘Legislature of a State’.
Therefore, all taxation nmust fall wthin either of the
cat egori es - Uni on Taxation or State Taxation

Munici palities and other local authorities cannot have an
i ndependent power to tax -and that is why there can be no
exenption for Minicipal taxes ~independent of the exenption
for State or Union Taxation. To that extent, he submts, the
contention of ~ M. Sen, that Article 289 exenpts only Union
Taxation wi-thout ~nentioning  nunicipal taxes which would
inmply that the States would not be exenpt from paying the
latter, cannot be accepted.

Movi ng on to the definition of the term "Union
Taxation", M. Rao pointed out that in Article 285 the term
"State Taxation" has been defined as "all taxes inposed by a
State or by any authority within a State"™. He urged us to
adopt a simlar interpretation for "Union Taxation" even
though Article 289 does not contain- any such definition by
pointing out that being corollaries of each other, these
terms would have been used to convey a simlar neaning. |f
this definition were to be accepted, "Union Taxation" would
nean "all taxes inposed by the Union* and, therefore, the
State would be entitled for exenption fromthe taxes inposed
by NDMC. To explain the |anguage and anbit of Articles 285
and 289, M. Rao took us through a detail ed exam nation of
the provisions of the 1935 Act with a view to appreciating
the true inport of the predecessors of these two provisions,
nanely, Sections 154 and 155 of the said Act. To'this end,
we were taken through section 5, 6, 94, 99, 100, 104, 154
and 155 and Lists | & Il of the Seventh Schedule to the 1935
Act. M. Rao, thereafter, contended that under the schene of
the 1935 Act, it was quite clear that by virtue of Section
155, the Provinces (predecessors of "States") were entitled
to exenption fromtaxes on ‘lands and buildings’ in the
chief Commi ssioner’s Provinces (predecessors of “Union
Territories"). He contends that that position continues in
the present Article 289 and, in fact, the inmunity is much
wi der in scope since ‘property’ is wder than ‘lands and
buildings’. M. Rao also led us through the relevant
passages of the Sea Custons case and stressed that both the
mnority and the majority opinions in that case had taken
the view that the properties of States situated in Union
Territories were exenpt from taxation. To sumup, M. Rao
put forth his subm ssions to counter those put forth by M.
Sen and the |learned Attorney General towards establishing
that, even while exercising its powers under Article 246(1),
Parliament can | evy taxes directly on property.

M. A K Ganguli, learned counsel for the State of
Tripura, lent support to the subm ssions of M. Rao on the
issue of Parliamentary laws being applicable to Union
Territories; he enphasised that even after the introduction
of Articles 239AA and 239AB in the Constitution, the Delh
Legi slature could not be said to be a legislative body with
pl enary powers. The |legislative powers conferred on such a
body are restricted and limted to certain spheres and are
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subject to the powers of the Parlianent to nake laws with
respect to any matter for the Union Territories, which
obviously refers to Article 246(4) of the Constitution. By
way of an analogy, he referred us to Article 244 and the
Sixth Schedule to the Constitution which contain provisions
for the admnistration of Tribal areas in the States of
Assam Meghal aya, Tripura and M zoram and provi de for bodies
with | egislative powers. He |led us through decisions of this
Court on the point that the I|aw making powers of these
bodi es, though conferred by the Constitution itself, are not
pl enary powers as those of Parlianent or of the State
Legi sl atures.

Counsel submitted that the provisions contained in Part
X'l of the Constitution relating to distribution of revenue
between the Union and the States are not determninative of
the scope of the expression "Union Taxation" in Article
289(1) as they only indicate that though a | arge nunmber of
taxes are levied by the Parlianment and collected by the
Uni on Governnment, _eventually, a substantial portion thereof
is distributed anongst the States.

After submtting that the main controversy in this case
is squarely covered by the decision in the Sea Custons case,
M. Ganguli pointed out that the Customs case, M. Gangul
poi nted out that the Government of |India, while preparing
its Receipt Budget, has always treated taxes inposed by
Parlianment and collected fromthe Union Territories as part
of the total tax ' revenue of the Union Governnent in which
ot her taxes such ‘as corporation tax, taxes on inconeg,
custonms duties and union excise duties are also included. He
submitted that even in respect  of non-tax revenue, the
receipts from the Union Territories are treated as receipts
of the Union CGovernment. He, therefore, contended that even
the Union Governnent was of the view that "Union Taxation"
i ncl uded taxes levied by Parlianent in Union Territories.

Learned counsel for the State of Rajashthan, M. Gupta,
sought to bring to our notice a wder conparative position
of the manner in which countries around the world have
adopted the Anmerican doctrine of reciprocal inmmunity.

Havi ng noticed the subm ssions. of the counsel for the
various parties before us, we may now proceed to express our
opi nion on the diverse points raised in the present case.

Anal ysis of the decisions rendered in the Sea Custons
case and the APSRTC case

The decision in the Sea Custons’ case was occasi oned by
the emanation of a proposal to introduce.in Parliament a
Bill to anmend Section 20 of the Sea Custons Act, 1878, and
Section 3 of the Central Excise and Salt Act, 1944. These
amendments would have led to the inposition  of indirect
taxes, nanely, excise and custons duties upon the properties
of various States which were being used for purposes other
than those specified in Article 289(2), i.e., for purposes
not relating to trade or Dbusiness. A nunber of @ State
CGovernments objected that such a law would fall foul of the
interdiction in Article 289(1), and, in view of the
resulting controversy, the President referred, under Article
143, the issue of the constitutionality of the proposed
amendnments to this Court. The issue was decided by a
majority of 5 : 4. It was held that the immnity granted to
States in respect of Union Taxation wunder Article 289
extends only to those taxes that are directly |eviable upon
the property and income of the States; since excise and
custons duties are indirect taxes, they would not fal
within the anbit of the exenption in Article 289 and
Parliament could inpose such duties upon the property and
income of the States. There were two opinions outlining the
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majority view and an equal nunber for the minority. Sinha,
C.J. delivered the first of the majority judgnents on behal f
of himsel f, Gajendragadkar, Wanchoo and Shah, JJ. while
Raj agopal a Ayyangar, J. delivered a separate, concurring
opinion. S.K. Das, J. delivered the first of the mnority
opi nions on behalf of hinmself, sarkar and Das Cupta, JJ.
whi | e Hidayatullah, J. rendered a separate mnority opinion

A nunber of submi ssions were advanced before the Court
with a viewto facilitating a true construction of Article
289(1). In this regard, comparisons were drawn wth its
corollary, Article 285 and with the provisions which
inspired the adoption of these two provisions, nanely,
Section 154 and 155 of the 1935 Act. The Court was al so
required to analyse the schenme of the Constitution rel evant
to the issue. For the monment, it is not necessary for us to
anal yse those aspects of the decision since, in any event,
we will be required to give our independent consideration to
these matters. W can, therefore, confine ourselves to those
observations that have a direct bearing upon the point at
i ssue with ~which we are presently concerned; this aspect
was, however, —not specifically adverted to in all the four
opi ni ons.

In his opinion for the mjority, Sinha, C.J. has
referred to the essential contentions urged before the
Court. The Upon urged  that the exenption in clause (1) of
Article 289 be interpreted restrictively, linmting its
applicability to direct taxes on the property and the incone
of States; the States, on the other hand, canvassed for an
expansi ve interpretation which would exenpt them fromtaxes
havi ng any rel ati on whatsoever to their property and incone.
The | earned Chief Justice noted that it was not disputed
that the exenption in Article 289(1) was, as far as taxes on
incone are concerned, restricted to "Taxes other than on
agricultural inconme", which is the onlyentry (Entry 82) in
List I of the Seventh Schedul e which enables Parlianment to
legislate on taxes relating to income. The |earned Chief
Justice considered this to be a significant fact as /it neant
that if the incone of State was exenpt only fromtaxes on
i ncome, the juxtaposition of the words "property and i ncone"
in Article 289(1) would lead to the inference that property
is also exenpt only fromdirect taxes on property. However,
it was pointed out by the States that List | does  not
contain any specific tax on property which would “enable
Parlianment to pass a lawrelating to taxes on property and,
that being so, the intention of the ~framers of the
Constitution must have been to exenpt the property of States
fromall taxes, be they direct or indirect. To nmeet this
argunent, the learned Solicitor General, appearing for the
Union, put forth several arguments, one of which cane to be
accepted by the learned Chief Justice as the main plank upon
which he based his rejection of the contention  of the
States. Since these observations are directly relevant to
the present case, they may be extracted here (at p. 812):

"It is true that List-I contains no

tax directly on property like List-

1, but it does not follow from

that that the Union has no power to

i mpose a tax directly on property

under any circunmstances. Article

246(4) gives power to Parlianment to

make | aws with respect to any

matter for any part of t he

territory of India not included in

a State notw thstanding that such

matter is a matter enunmerated in
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the State List. This nmeans that so
far as Uni on territories are
concerned Parlianment has power to
legislate not only with respect to

items in List | but also wth
respect to items in List II.
Ther ef or e, so far as Uni on
territories are concer ned,

Parliament has power to inpose a

tax directly on property as such.

It cannot therefore be said that

the exenption of States’ property

under Article 289(1) would be

neani ngl ess as Parlianment has no

power to inpose any tax directly on

property. If a State has any

property in _-any Union territory

that property would be exenpt from

Uni on taxation” on property ' under

Article 289(1). The ar gunent

therefore that Article 289(1)

cannot be confined to tax directly

on property because there is no

such tax provided in List |I cannot

be accepted.”

(Enphasi s added)

Thereafter, having referred to the | anguage of Article
285 and the intention of the franers as perceived by him
the learned Chief ‘Justice came to the conclusion that
imunity granted by Articles 285 and 289 was of simlar
anbit and extended only to direct taxes w thout exenpting
i ndirect taxes such as excise and custons duties.

Das, J., in his dissenting opinion, noted the objection
of the States that List | had no entry which woul d enabl e
Parliament to levy a tax directly on property. He took note
of the counter-argunments advanced by the |earned Solicitor
General in relation to this aspect but could not bring
hinself to agree with the correctness of those propositions.
Wiile refereeing to the argunment on Article 246(4), he noted
(at p.843):

"... It would be a case of nmuch ado
about nothing if the Constitution
sol emmly provided for an exenption
against ‘property tax’ on State
property only for such rare cases
as are contenplated in Art. 246(4),
the situation of state property in
territory not included in a State.
Such situation would be very rare,
and could have hardly necessitated
a sol etm safeguard at the inception
of the Constitution when the States
were classed under Part A or Part b
of the First Schedule. If the w der
interpretation of clause (1) of
Article 289 is accepted, such
property would also be excepted
fromUnion taxation except in cases
covered by clause (2) of the
article. W find it difficult to
accept the contention that clause
(1) of Article 289 was neant only
for cases cover ed by Article
246(4)..."

(Enphasi s added)
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At this juncture, we may note that both M. Rao and M.
Ganguli were at pains to point out that though Das, J.
rejected the overall contention of the I|earned Solicitor
CGeneral, he had, by stating that the exenption could not
have been provided "only for such rare cases as are

contenmplated in Article 246(4)", inplicitly accepted that
these cases would fall wthin the exenption in Article
289(1).

Raj agopal a Ayyangar, J., in his separate nmjority

judgrment, nakes a specific reference to this contention of
the |l eaned Solicitor General (at pp. 918-19) but, aside from
stating that "the submission of the learned Solicitor
General not wthout force" (at p.919), he did not nmake any
further reference to the matter. Hidayatullah, J., in his
separate nminority opinion, did not advert to this issue.

The preceding analysis reveals that the issue at hand
was specifically answered by this Court in the Sea Customs
case. W find it difficult to accept M. Sen’'s contention
that the 'observations of Sinha, CJ. were nade by way of
obiter dicta. Though the issue of |legislations applicable in
Union Territories was not specifically before the Court, it
did arise for consideration during its analysis of the power
of Parliament to levy taxes directly wupon property. The
latter question was squarely before the the Court and the
issue relating to/Union Territories, though incidental to
the main question, necessarily required consideration. The
observations of Sinha, CJ. are unequivocally in favour of
the position adopted by the States before wus, who find
thenselves in the enviably advantageous position of being
able to draw sustenance fromeven the observations in the
di ssenting judgnent of Das, J.

The decision in the Sea Custom s case was reaffirnmed by
a Constitution Bench of this Court in the APSRTC case was a
matter relating to assessnent of incone-tax. The facts of
that case are not directly relevant ~for our purpose but,
what is of considerable interest to us is the manner in
whi ch the schenme of Article 289/and its three clauses were
construed. Speaking for the Court, Gajendragadkar, C. J.
outlined the schene of Article 289 (at p.25) which 'can be
stated as follows: The general proposition that flows from
clause (1) is that ordinarily, the incone derived by a State
both from governmental and non-governnental or conmercia
activities shall be imune fromincone-tax |levied by the
Union. Cause (2) then provides an exception and enpowers
Parliament to nake a law inposing a tax. on -the _incone
derived by the Governnent of a State fromtrade or business
carried on by it, or onits behalf. If clause (1) had stood
by itself, it would not have been possible to include within
its purview income derived by a State from. commerci al
activities but since clause (2) enpowers Parlianent to enact
a law levying taxes on such activities of a State, the
i nescapabl e conclusion is that these activities nust be
deened to have been included in clause (1) and that al one
can be the justification for the onwards in which cl ause (2)
has been couched in the Constitution. Thereafter, clause (3)
enpowers Parlianent to declare by law that any trade or
busi ness woul d be taken out of the purview of clause (2) and
restore it to the area covered by clause (1) by declaring
that the said trade or business is incidental to the
ordi nary functions of Governnent. In other words, clause (3)
is an exception to the exception prescribed by clause (2).
What ever trade or business is declared to be incidental to
the ordinary functions of GCovernment, would cease to be
governed by clause (2) and would then be exenpt from Union
taxation.
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These observations of Gajendragadkar, C.J. having been
made in the context of income tax levied in the facts of
that case, nention only taxes relating to inconme. They are
equal ly applicable to the taxes relating to property
referred to in Article 289. The essence of this analysis is
that clause (3) of Article 289 is an exception to clause
(2), which inturn is an exception to the first clause of
the Article.

Analysis of this Court's previous rulings on the
Constitutional status of Union Territories

We may now refer to a catena of decisions of this Court
on the seemngly innocuous issue whether or not a Union
Territory has, under the schenme of our Constitution, a
status distinct fromthat of the Union and the States. The
fact that so nmany decisions of this Court exist on the issue
woul d indicate that the matter is not one that can be
di sposed of by sinply pointing to the separate parts of the
Constitution which deal with Union Territories as distinct
units.

Before-dealing wth the specific circunstances of and
the decision in, each of these cases, it is necessary that a
few provisions which figure prominently be dealt wth.
Article 246(4) of the Constitution, as it stood on January
26, 1950, allowed Parlianment to "nmake laws with respect to
any matter for any part of the territory of India not
included in Part A or Part B of the First Schedule". The
Seventh Anendnment | Act brought about a  nunber of changes
affecting Union Territories, sone of which have already been
noticed by us. The other changes brought about by it are
also relevant; it caused Article 246 to be changed to its
present form where Parlianment is enpowered to make |aws with
respect to "any part of the territory of India not included
ina State". The word "State" has not been defined in the
Constitution. Article 1(3) defines the territory of India as
conprising: (a) the territories of the States; (b) the Union
Territories specified in the First Schedule; and (c) such
other territories as may be acquired. The word ‘Union
Territory’ has been defined in Article 366(30) to nean "any
Union Territory specified in the First Schedul e and incl udes
any other territory conprised within the territory of India
but not specified in that Schedul e".

Tho not defined in the Constitution, the word "State"
has been defined in the General Clauses Act, 1897
(hereinafter called "the General C auses Act"). Article 367
of the Constitution states that the General Clauses  Act,
1897 shall, wunless the context otherwi se requires and
subject to any adoptions and nodifications made under
Article 372, apply for the interpretation of the
Constitution. Therefore, on a plain reading of / the
provi sions involved, it would appear that the definition of
"State" in the General Causes Act woul d be applicable for
the purposes of interpreting the Constitution. Article 372
is the saving clause of the Constitution which enables al
laws in force before the commencenent of the Constitution to
continue in the territory of India. Article 372A, which
once again, owes its originto the Seventh Amendnent Act,
enpowers the President to nmke further adaptations in
particul ar situations.

Section 3(58) of the General C auses Act, having been
amended by the Seventh Amendnent Act, reads as follows:

"3. Definitions. -- In this Act,
and in all General Acts and
Regul ati ons made after t he

comencement of this Act, unless
there is anything repugnant in the
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subj ect or context, --
(58) "State", --
(a) as respects any period before
t he conmencemnent of t he

Constitution (Seventh Amendnent )
Act, 1956, shall mean a Part A
State, a Part B State or a Part C

State; and
(b) as respects any period after
such commencenent, shall nean a

State specified in t he First

Schedule to the Constitution and

shall include a Union territory;"

(Enphasi s added)

The latter part of the definition, which states that a
Union Territory is included wthin the definition of a
State, has introduced an elenent of controversy in the
interpretation of the Constitution

VWil e appreciating the reasoning of this Court in
dealing with cases where it had to confront the issue of the
status of - Union Territories, the tinme-frame and the history
of the Union Territories which we have adverted to in the
earlier part of this judgment, nust be borne in mnd. The
first of these cases was that of Satya Dev Bushhri v. Padam
Deo and Os., [1955] 1 S.C.R 549 This was a case relating
to election |aw and one of the contention of the appellant,
who was seeking to disqualify the —respondents under the
provi sions of the Representation of Peoples’ Act, 1951, was
that contracts entered into by the respondents with the Part
C States were, in effect, contracts entered into with the
Central Governnent. This contention was based on the
reasoni ng that the executive action of the  Centra
CGovernment is vested in the President; the President is also
the Executive Head of the Part C States; therefore,
contracts with the Part C States are contracts wth the
Central Governnment. The Court, speaking through Venkataraman
Ayyar, J., rejected this contention and stated that when the
Presi dent exercised functions as the Head of the Part C
States, he occupied a position analogous to the Governor in
Part A States. Furthernore, Section 38(22) of the Governnent
of Part C States Act, 1951 clearly provided that all
executive action of the State would be taken in the nane of
the Chief Comm ssioner. It was, therefore, held that
contracts with the Part C States could not be said to be
contracts with the Central Governnent. Analysing Articles
239, 240 and 241 of the Constitution, the Court held that it
could not be said that these had the effect of converting
Part C States into the Central Government and that they have
a distinct status. However, when the case cane up for
review, in Satya Dev Bushahri v. Padam Deo and O's., [1955]
1 SS.C R 561, the Court, after having been directed towards,
and havi ng taken note of the provisions of, Section 3(8) and
Section 3(60) of the General Causes Act which define
"Central Governnent” and "State CGovernnent"” respectively,
and stipulate that for Part C States, references to "State
Government” would nmean the "Central Governnment", held that a
contract with the Chief Conmissioner in a Part C State is a
contract with the Central Government. It, however, added
that this would not affect the status of Part C States as
i ndependent units, distinct fromthe Union Government under
the Constitution.

The State of Madhya Pradesh v. Shri Maula Bux & Os.,
[1962] 2 S.C R 794, a decision rendered by a Constitution
Bench, concerned the State of Vindhya Pradesh which, at the
relevant time, was a Part C State and raised the issue
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whether, in a civil suit, the State of Vindhya Pradesh was
the proper party to be sued under Section 79(a) of the Code

of Civil Procedure, 1908. The argunment of the respondents,
based on Sections 3(8) and 3(60) of the General C auses Act,
was that if, in case of the Part C States, "State

CGovernment" neans the "Central Government", the proper party
to be sued would be the Union of India instead of the State
of Vindhya Pradesh. Hidayatullah, J., speaking for the
Constitution Bench, at  pp. 798-802, relied on t he
observations in the first of the Satya Dev cases to the
effect that Part C States had a separate existence and were
not merged with the Central CGovernnent and went on to hold
that the State of Vindhya Pradesh, having a distinct
identity, was the proper' party to be sued. Although the
reviewed decision in Satya Dev's case was not referred to,
since the proposition relied upon by Hidayatullah, J. was in
fact reaffirmed in the “review, the rel evant proposition of
law laid down in the case does not suffer from any
infirmty.

These cases are useful ~ for our purpose to the limted
extent that they declare that Union Territories are not part
of the Central Governnent and are, to that extent, distinct
Constitutional entities. However, the issue whether Union
Territories are distinct from States was not considered in
these cases; it did however arise for consideration in the
fol |l owi ng cases.

In Ram Kishore Sen v. Union of India, [1966] 1 S.C.R
430, the Court had to consider whether the word "State" used
inarticle 3(c) of « the Constitution would .include Union
Territories; the Constitution Bench foll owed the stipulation
in Articles 367 and 372 to notice the definition of "State"
in Section 3(58) of the CGeneral O auses Act and the context
of Article 3 to hold that the word “State’ in Article 3(c)
woul d have to be interpreted in the Iight of Section 3(58)
of the General d ause Act and woul d include 'Union
Territories. The correctness of this proposition was doubted
by Hi dayatullah, J. in a subsequent case which we wi'll refer
to in due course. The fact ‘however remains ‘that the
definition in Section 3(58) of the General C auses Act has
been utilised for interpreting a Constitutional provision
The question that therefore arises is whether this wll
affect the status of Union Territories in matters relating
to Article 246, to which an answer was provided in  a
subsequent case to which we shall inmediately advert.

T.M Kanniyan v. Income-Tax Oficer, Pondicherry &
Anr., [1968] 2 S . CR 103, was a case in which the
petitioners had challenged the vires of a regulation by
whi ch the President had, in exercise of powers under Article
240, repealed the laws in force in relation to |ncone-Tax
within the Union Territory of Pondicherry and had nmade the
| ncome- Tax Act, 1961 applicable to it. Explaining that
Parliament, and through it the President, had plenary powers
to nmake laws for Union Territories on all nmatters, Bachawat,
J., speaking for the Constitution Bench, stated as fol lows
(at pp. 108-109):

“"Parlianent has plenary power to

| egislate for the Union Territories

with regard to any subject. Wth

regard to Union Territories there

is no distribution of ||egislative

powers. . . [ The] i ncl usive

definition [in Section 3(58) of the

General C auses Act] is repugnant

to the subject and context of

Article 246. There, the expression
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"State" nmeans the States specified
in the First Schedule. There is a
distribution of |egislative power
bet ween Par | i ament and t he
| egi sl atures of t he St at es.
Excl usive power to legislate wth
respect to the matters enunerated
inthe State List is assighned to
the legislatures of the States
established by Part VI. There is no
di stribution of |egislative power
with respect to Union Territories.
That is why Parlianent is given
power by Article 246(4) to
legislate even with respect to
matters enunerated in the State
List. If theinclusive definition
of "State" ~in Section 3(58) of the
General Cl ause Act were to apply to
Article 246(4), Parlianment would
have no —power to |legislate for the
Union Territories wth respect to
matters enunmerated in the State
List and unti | a legislature
enpowered to/ legislate on those
matters is created under Article
239A for the Union Territories,

there would be no | egi slature
conpetent to legislate on those
matters; noreover, for certain

territories such as the Andaman and

Ni cobar 1slands, no |egislature can

be created under Article 239A and

for such territories there can be

no authority conpetent to legislate

with respect to matters enunerated

in t he State Li st. Such a

construction is repughant to the

subj ect and context of Article 246.

It follows that in view of Article

246(4), Parlianent has pl enary

powers to make laws for Union

Territories on all matters."

The Court, therefore, held that Parlianent was
enpowered to make laws for Union Territories onall matters
and the regulation nade by the President in exercise of his
powers under Article 240 was valid. The ratio of this
decision, therefore, is that the definition of "State"
provided by Section 3(58) of the General C auses Act woul d
not apply for the purposes of Article 246. This ratio is
equally applicable at the present nonent for,  despite
several changes having been made in respect of | Union
Territories since the decision in Kanniyan's case, of the
seven existing Union Territories, as many as five do not
have Legislature of their own. The controversy was not,
however, put to rest by the decision in Kanniyan' s case.

I n Managenent of Advance | nsurance Co. Ltd. v.

Shri @urudasmal & Ors., [1970] 3 S.C.R 881, the nmain
i ssue before another Constitution Bench was whet her the word
"State" used in Entry 80 of List I of the Seventh Schedul e
could be said to exclude the application of the definition
in Section 3(58) of the General O auses Act. Relying on the
decision in Kanniyan's case, Hi dayatullah, J. held that,
ordinarily, the definition would apply in the interpretation
of the Constitution unless it is repugnant to the subject or
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context. However, the noted, that after the Seventh
Amendnment Act where Union Territories have been nentioned as
separate entities, t he di stinction bet ween “Uni on

Territories" and "States" cannot be lost sight of. He
expressly approved the reasoning of Bachawat, J. in holding
that in the context of Article 246, the definition provided
in Section 3(58) would not apply; however, on the facts and
in the circunmstances of the case before him he felt that
the subject and context of Entry 80 of the Union List
required the application of the definition given in Section
3(58). Wile referring to the decision in Ram Kishore's
case, Hidayatullah, J. noted that this decision was per
incuriamfor the reason that it referred to Article 372
whereas the proper reference ought to have been to Article
372A.

The same i ssue was thereafter considered by a
Constitution Bench-in S.K. Singh v. Shri V.V. Gri, [1971] 2
S.C R 197, wherein  Bhargava, J., while delivering an
opi nion concurring with the majority, reached the concl usion
that the "~ definition in Section 3(58) of the General C auses
Act would  not-apply to matters involving interpretation of
the Constitution. The case, ~which involved a challenge to
the election of Shri~ V.V.-Gri as the President of India,
required the Court to consider the issue in the context of
Article 54 which provides that the electoral college for the
President consists of the elected nenmbers of both Houses of
Parliament, and the elected nenbers of the Legislative
Assenblies of the States. Relying on the ‘definition of
"State" in Section 3(58) of the General C auses Act, it was
argued that Union Territories are also States and,
consequently, the el ected nenbers of~ the Legislative
Assenblies of the Union Territories must al so be included in
the electoral college; their omssion was said to be a
material irregularity which would vitiate the election
Responding to this contention, ~the learned Judge held as
follows (at pp. 313-314):

"Article 54, no doubt, lays down

that all elected nmenbers of the

| egi sl ative assenbl i es of t he

States are to be included in the

el ectoral college; but the word

‘States’ used Territories. It is

true that, wunder Article 367, the

CGeneral Causes Act applies for

interpretation of the Constitution

as it applies for t he

interpretation of an Act of the

| egi sl ature of the Dom nion of

I ndia; but that Act has been

applied as it stood on 26t h

January, 1950, when t he

Constitution cane into force

subject only to any adoptions and

nodi fications that may be rmade

therein under Article 372. The

General Clausers Act, as it was in

1950 and as adapted or nodified

under Article 372, did not define

"State" so as to include a Union

Territory. The Constitution was

anmended by the Constitution

(Seventh Amendnent) Act , 1956,
which introduced Article 372A in
t he Constitution permitting

adoptions and nodifications of al
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laws which nay be necessary or
expedi ent for t he pur pose of
bringing the provisions of the |aw
into accord with the Constitution
as anended by the Sevent h Arendnent
Act, 1956. It was in exercise of
this power under Article 372A that
Section 3(58) of t he CGenera

Cl auses Act was anended, so that,

thereafter, "State" as defi ned
include Union Territories al so. The
new definition of "State" in

Section 3(58) of t he Gener a
Cl auses Act as a result of
nodi fi cations and ~adopti ons under
Article 372A woul d, no doubt, apply

to the interpretation of ~all |aws
of "Parlianent, but it cannot apply
to the i nterpretation of the

Constitution, because Article 367
was not anended and it was not laid
down that the CGeneral Clauses Act,
as adapted or nodified under any
Article other  than Article 372,

wil | al so appl y to the
interpretation of the Constitution
Since, until its amendnent in 1956,

Section 3(58) of t he CGenera

Cl auses Act did not define "State"

as including Union Territories for

pur poses of i nterpretation of

Article 54, the Union Territories

cannot be treated as included in

the word "State"."

The view of the |earned Judge does seem to have
considerable force and it is also to be renenbered that
Hi dayatul | ah, J. had doubted the correctness/ of the
proposition laid down in RamKishore’s case on the ground
that the proper reference in it should have been to Article
372A, rather than to Article 372. However, we mnust refrain
from maki ng any coment because the issue whether or not the
CGeneral Clause Act applies to the interpretation of the
Constitution is not properly before us in the facts and
ci rcunst ances of the present case; what is nore,  no
argunents have been canvassed before us on this issue. For
the present, we can draw support fromthe observations in
Kanni yan’s case as affirmed in the Advance | nsurance case to
the effect that the definition in Section 3(58) of. the
General Causes Act is repugnant to the subject and context
of Article 246. W can, therefore, proceed on the assunption
that for our purposes, a Union Territory is not a State; we
must, however, hasten to add that this assunption wll be
open to reconsideration subsequent to our analysis of the
Constitutional schenme regarding the issues before us.

Interpretation of "Union Taxation" in Article 289(1)
and scope of its anbit.

W may now address the central issue in the case which
i nvol ves the determination of the anmbit of Article 289(1).
In order to appreciate the true inport of the words used in
this provision, it will be to our benefit to exam ne the
Constitutional history of Article 289 as well as that of its
corollary, Article 285.

Articles 285 and 289 are nodified versions of Sections
154 and 155 of the 1953 Act, as in obvious from a
conparative study made in the earlier part of this judgment.
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While Articles 285 and 289 seek to provide reciproca
imunities within the Republic of India to the Union and the
States fromeach other’s taxing powers, Sections 154 and 155
strove to achieve the sane result wthin British India in
respect of the Federal Governnent on the one hand, and the
Governments of the Provinces and the Federal States on the
ot her. However, in the process of adopting the provisions of
the 1935 Act for our Constitution, a nunber of changes
occurred and we nust anal yse sonme of these in greater detai
for they are extrenely rel evant for our purposes.

To appreciate the true inport of Sections 154 and 155,
it will be necessary to refer to a few provisions of the
1935 Act so as to obtain an understanding of its genera
schenme. Section 5 of the 1935 Act stated that the Federation
of India would conprise the Provisions, the Indian States
and the Chief Conmi ssioner’s Provinces. Section 6 defined a
‘Federated States’ ~ as an Indian State which had acceded to
or mght ‘accedeto the Federation. Section 94 provided a
list of the Chief ~Conm ssioner’s Provinces and stated that
they woul'd ~be administered by the Governor General acting
t hrough a Chief Commi ssioner. Section 99, which provided the
manner in which |egislative powers were to be distributed
bet ween t he Federal and Provincial |egislatures, stated that
the Federal Legislature was enpowered to make |laws for the
whole or any part/ of British India or for any Federated
States, while the Provincial Legislatures were enpowered to
make | aws for the provinces. Section 311(1) defined ‘British
India’ as "AlIl territories or the “time being conprised
within the Governor’s Provinces and the Chief Conmi ssioner’s
Provi nces". Section 100, which dealt with the subject matter
of Federal and Provincial |aws, provided that the Federa
Legi sl ature would have power to nake laws with respect to
matters enunerated in List | of the Seventh Schedule to the
1935 Act, which was to be called the "Federal Legislative
List"; the Provincial Legislature would have powers to make

laws in respect of matters in List Il of the Seventh
Schedul e, called "the Provincial Legislative List"; and, in
respect of Matters provided inList 11l of the Seventh
Schedul e, called "the Concurrent Legislative List", both the
Provincial and t he Feder al Legislature woul-d have

jurisdiction. Cause (4) of Section 100, which is  of
consi derabl e i nportance for our purpose, provided in express
terns that the Federal Legislature would have "power to nmake
laws with respect to natters enunerated in the Provincia
Legi sl ative List except for a Province or any part thereof".
It was, therefore, clearly contenplated that the Federa
Legi sl ature woul d have the power to nake |laws for matters in
the Provincial Legislative List in respect of the Chief
Comm ssioner’s Provinces and the Federated States. Under the
scheme of the 1935 Act, situations where the Federa
Legi slature could enact laws with respect to matters in the
Provincial Legislative List were, therefore, not considered
to be rare or unusual

VWile both the Federal Legislative List and the
Provincial Legislative List contained entries allow ngthe
| evy of taxes, the Federal Legislative List did not contain
any entry which allowed the Federal Legislature to |evy
taxes directly on property. Entry 42 of the Provincia
Legi sl ative List enmpowered the Provincial Legislatures to
| evy taxes specifically on ands and buildings. The
Concurrent Legislative Li st contained only one entry
relating to taxes, nanely, Entry 13 which referred to stanp
duti es.

Section 154, in nmaterial terns, provided that the
property of the Federal CGovernnent woul d be exenpt from al
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taxes inmposed by Provinces and Federated States and the
| ocal authorities wthin them The proviso added that, in
the absence of any Federal |aw stipulating otherw se, those
properties of the Federal Governnent which were subject to
the levy of taxes before the comencenent of Part 111 of
that Act would continue to be liable to pay them The
exenption in Section 154, therfore, did not extend to such
taxes, including taxes |levied under Municipal laws. It is to
be noted that Section 154 did not provide for an exenption
in respect of the income of the Federal CGovernnment primarily
because the Provinces |acked the legislative conpetence to
enact |laws | evying taxes on incorme.

Section 155(1) stated that the Government of a Province
and the ruler of a Federated State would not be liable to
"Federal Taxation" in respect of "lands or Dbuildings
situated in British India* Proviso (a) stipulated that al
the trading and business activities carried on by Provinces
and the Federated ~States out si de their territoria
jurisdiction would “be subjected to Federal Taxation in
British I'ndia. Provision (b) stipulated that the persona
property and -incone of a Ruler of a Federated State woul d
al so be subject to Federal Taxation. Cause (2) of the
Secti on bei ng self-explanatory, does not require
elucidation. In response to a query fromus, M. Sen sought
to find the reason for the existence of the exenption in
Section 155(1); it appears that the purpose was to avoid the
liabilities inmposed by Sections 3 and 9 of the |Inconme Tax
Act, 1912 upon the Provinces.

Conprising the text of Sections 154 and 155, it becones
clear that even under the scheme of the 1935 Act, the anbit
of the reciprocal inmunities was not equal in length and
breadth; while Section 154 exenpted the property of the

Federal Governnent from "all t axes", ~the Provi nci a
Governments and Rulers of Federated States were entitled to
an exenption only in respect- of “lands or buildings"

situated in British India and "inconme" accruing thereof.
This feature will gain sone inportance when we deal 'with the
conparative Constitutional position at a |ater stage.

The term "Federal Taxation" was not defined in the 1935 Act
but some clue to its nmeaning can be discerned by referring
to Sections 99 and 100 which described the legislative
powers of the Federal Legislature. As we have already seen

the Federal Legislative List did not allow the Federa

Legislature to levy taxes on |lands and buildings; in fact
this subject was expressly included in. the  Provincia

Legislative List. On the face of it, this would nake the
exenption in Section 155 otiose. However, the  confusion
cl ears when one notices Cause (4) of Section 100 which
expressly enables the Federal Legislature to legislate in
respect of matters in the Provincial Legislative List for
territories apart from the Provinces. Viewed -in this
context, and taking into account the definition of "British
India" in Section 311(1), Section 155 would have to be read
as exenmpting the Governnments of Provinces and the rul ers of
Federated States from "Federal Taxation" in respect of lands
or buildings situated in the Chief Commi ssioner’s Provinces.
This is the only possible interpretation which will give
nmeaning to the words of Section 155. Since, at the tine of
the enactment of the legislation, there were only six
territories classified as Chief Comm ssioner’s Provinces,
the exenption could not be said to be at par wth the
exenption provided in Section 154 but, all the sane, in
terms of the revenue amount involved, it could not be
considered insignificant either. It therefore becones clear
that, under the schene of the 1935 Act, "Federal Taxation"
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i ncluded taxes leviable by the Federal Government in the
Chi ef Conmissioner’s Provinces and that the properties of
the Provinces and the Rulers of the Federated States
situated within these Chief Conmi ssioners Provinces would be
exenpt from such "Federal Taxation". It remains to be seen
whet her the position cane to be changed during the process
of transformation of these sections into the existing
provi sions of the Constitution.

In the earlier stages of the fram ng of t he
Constitution, the issue of financial relations between the
Centre and the units was addressed by two Conmittees - the
Uni on Powers Conmittee and the Union Constitution Conmittee.
These Comittees recommended that the schenmes envi saged by
the 1935 Act should be generally followed. In the Draft
Constitution prepared by the Constitutional Adviser, Sir
B.N. Rau, in October 1947, Clauses 205 and 207 were nodified
versions of Sections 154 and 155. On Cctober 2, 1947, an
Expert Comm ttee  on Financial Provisions was appointed to
nmake recomendations as to the provisions on the subject to
be enmbodiled” in the new Constitution after taking into
account the views of the States and also the Draft prepared
by the Constitutional Adviser. The Drafting Committee of the
Constitution took up the issue in January 1948 and took into
consideration the Drafts prepared by the Constitutiona
Advi ser as also the Expert Conmittee on Financial Provision
Thereafter, these provisions canme to be nunbered as Articles
264 and 266 of the Draft Constitution. After the Constitute
Assenbly had considered the matter at I|ength and formally
approved these provisions, they cane to be renunbered as
Articles 285 and 289.

The present Article 285 is nmuch the sane as its
predecessor Section 154 and, though there were sone changes
inits text as the provision charted its course through the
stages enunerated above, not being relevant for our

pur poses, we shall ignore its discussion.
The present Article 289 was Cause 207 in the Draft
Constitution prepared by the Constitutional Adviser. It

provided that the Governnment of a unit would not ‘be |iable
to Federal Taxation in respect. of lands or buildings
situated within the territories of the Federation or incone
accruing, arising or received wthin such territories; the
two exceptions provided were in favour of (a) any incone
accruing to a unit’'s Governnent through trade or business
and (b) the personal property or the personal inconme of the
Ruler of Indian State. As we have observed, under Section
155, the Provinces and Federated States were liable to
taxation only in respect of trade and business operations
carried on by them outside their own territories. To. that
extent Clause 207 had nmde a substantial departure.’ The
Constitutional Adviser relied on the decisions of the
Supreme Court of the United States of Anerica in-MCulloch
v. Maryland, 4 L. Ed 579 (1890), and South Carolina v.
United States, 199 U S. 437 (1905), to buttress his stance
that the Federation should have the power to tax the units,
but not vice versa for the reason that when the Federation

taxed the instrunentalities of the wunits, it taxed its
constituents, whereas when a wunit taxed the operations of
the Federal Governnent, it acted upon instrunentalities

created, not by its own constituents, but by people over
whomit could claimno control

The Expert Conmittee on Financial Provisions approved
the Constitutional Adviser’'s recommendation that the trading
operations of the units, as also of |ocal bodies, whether
carried on within or wthout their jurisdiction should be
liable to central taxation; they, however, suggested that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 46

quasi -tradi ng operations incidental to the normal functions
of Governnent should be exenpt from such taxation

When the Drafting Cormittee took up the natter, it duly
noted the recomendations of the Constitutional Adviser and
the Expert Committee and, in July 1949, convened a Premer’s
Conference to discuss these provisions. Draft Article 266
cane in for a lot of criticismand a nunber of States
suggested that insofar as Article 266 did not exenpt the
tradi ng and business operations of State Governnents from
Uni on Taxation, it be dispensed with altogether. O her
suggestions were also forwarded to the Drafting Conmittee: a
nunber of States were of the viewthat the provision was
i nequitable and one-sided insofar as it sought to subject
trade and business operations of the State Governnents to
Uni on Taxati on, while under Article 264, States were
debarred from taxing the property of the Union. Such a
provision, it was felt,” was bound to retard the industria
devel opnent of _the Provinces, taking away the incentive for
State enterprise

Reconsidering the provision. in the light of the
coments —of the Provincial Governments, the Drafting
Conmittee decided, in consultation with the Central Mnistry
of Finance, to introduce some inportant changes in Article
266. The anbit of the exenption in C ause (1) was expanded

by including ‘property’ instead of ‘lands or buildings’
thereby bringing within its purview novable property as
well. On the issue of trade and business, a provision

simlar to the present Article 289(2) was included. This
provi sion would enable Parliament to pass a law to declare
which of the trading and business activities of the States
were to be classified as ordinary functions of the
CGovernment allowing themto be exenpted, and maki ng the rest
of the activities liable to tax. Drafting Article 266 was
considered by the Constitutent Assenbly on Septenber 9,
1949. Sone nenbers representing the States of Tranvancore-
Cochin and Mysore expressed apprehensions that Union
Taxation of industrial and comercial activities would check
the expansion of industrialisation and would reduce the
capacity of States to discharge their ordinary governnenta
functions. M. P.T. Chacko from Travancore-Cochin referred
to the principle of imunity from inter-governnenta
taxation as it stood in the United States of America and the
fact of its incorporation in Draft Article 264; he sought
the extension of the doctrine to States as well. Wile
allaying their apprehensions, M. Alladi Krishnaswani Ayyar
noted the fact that the Australian, Canadian and Anmerican
Constitutions had incorporated the principle of inter-
governmental immnities. He stated that the Australian and
Canadi an experiences were irrelevant for the purposes of the
I ndian Constitution for, when they were drafted, it was not
envi saged that |arge schenes of socialisation “would be
i mpl emented. referring to the Anerican position, he pointed
out that even within that jurisdiction, the doctrine had
begun to lose favour and was in the process of being
di scarded. Thereafter, he observed that under the provision
as it was placed before the Constituent Assenbly, Parlianent
was left with the option of making the law which would
decl are those trading and business operations of the States
which would be liable to Union Taxation after taking into
account the general interests of trade and industry of the
whol e country and ot her denocratic factors. He therfore felt
that the provision was "very salutary". Subsequently,
following the reassurances given by the Central Finance
M nister, the anendnents were wi thdrawn and Draft Article
266 was accepted in toto. [Note: For a study of the
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evolution of Articles 285 and 289 wthin the Constituent
Assenbly, See B. Shiva Rao, The Framing of the Indian
Constitution: A Study, NM Tripathi Pvt. Ltd., Bonbay
(1968) pp. 649-99; for reference to original docunments, See
B. Shiva Rao, ibid, Vols. Il & 1V].

M. P.P. Rao and the other |earned counsel appearing
for the States have argued before us that the present
Articles 285 and 289 are based on the U S. doctrine of
reci procal imunity of instrunmentalities which has al so been
incorporated in the Canadian and Australian Constitution
apart from certain other Constitutions. Before we begin to
examne the text of Articles 285 and 289 with to finding a
solution to the Constitutional conundrum posed by the case
before us, we nust anal yse this proposition closely.

The doctrine of inter-governnental inmunity has been
the subject to sonme controversy in the country of its
origin, the United States of America. The origin of this
doctrine is ascribedto the judgment of Chief Justice John
Marshall in the case of MCulloch v. Maryland (supra).
However, '‘as poi nted out by comrentators, on the facts of the
case, where a State Tax sought” to-be Ilevied on a Federa
Bank was held to be void, the decision was nore in favour of
declaring the suprenmacy of the Federal CGovernnent than of
uphol ding the rights of States. It was, therefore, the basis
for establishing 'federal immunity from State Taxation
However, later decisions interpreted the judgnent to hold
that its corollary, that the property of States would be
exenpt from Federal Taxation was equally applicable; nore
than 50 years after ‘the decision in MCulloch's case, the
Suprenme Court, in Collector v. Day, [[11. Wall. 113 (1871)]
made the theory of inter-governnental imunity reciprocal
The doctrine, as propounded in Collector Vs. Day, was never
applied widely and, in subsequent years, under went
significant nodifications. In The South Carolina case, which
was the second case relied upon the Constitutional Adviser
in preparing Cause 207 of his Draft Constitution, the
Supreme Court dealt a further ‘blow to the concept of
imunity of States from Federal Taxation, when it held that
South Carolina was bound to pay a National Excise Tax on
i quor-deal ers which was being levied by the Federa
Governnment. The Suprene Court drew a distinction between
State functions which were strictly governnental and those
which were comrercial in nature; it was held that the
governmental functions of State would be immune from
taxation but when the States entered into ordinary business,
no i mmunity would exist. This created fresh problems and
over tinme, several Judges of the Suprene Court  protested

against the illogical distinction between governnental and
busi ness activities, calling for a conpl ete reexam nation of
the entire doctrine. In later vyears, the doctrine was
considerably nodified. |In recent vyears, the Suprenme Court

has come to recognise a narrower tax imunity for the States
than for the National Government on the basis of a theory
that conmbines the principle of national supremacy w th the
argunent that the interests of States received nore
representation in Congress than national interest received
in State Legislature. It is to be noted that we have had
this position from the tine that the Constitution was
originally enacted.

As we have already noticed, the Constitutional Adviser
relied upon the decisions in MCulloch’s case and The South
Carolina case, for justifying the reduction in the anbit of
the immunity of States from Union Taxation rather than for
establishing reciprocal immnity between the States and the
Union. Furthernore, in the Constituent Assenbly, M. Alad
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Kri shanswam Ayyar had doubted the applicability of the
doctrine to the Indian Constitution and had instead
conmended the present schenme whereby the troubl esone issue
of determining which of the trading and busi ness operations
of State should be subject to Union Taxation has been | eft
to Parliament; while enacting such a | aw Parlianent woul d be
forced to cater to the interests of the States on account of
the presence of their representatives in it. The useful ness
of any further discussion on the applicability of this
doctrine to the Indian Constitution is rendered questionabl e
by virtue of the fact that this Court had, on earlier
occasions, rejected it. In State of Wst Bengal v. Union of
India, [1964] 1 S.C R 371, Sinha, C.J., speaking for the
majority in a six-Judge  Constitution Bench expressly held
(at p. 407) t hat t he doctri ne of i munity of
instrumentalities had  been rejected by the Privy Council as
i napplicable to the Canadian and Australian Constitutions
and having practically been given up in the United States,
it was equally inapplicable to the Indian Constitution. In
the APSRTC case (supra, at p. 24), the Court rejected the
contention of —the Advocate-General of Andhra Pradesh urging
it to adopt the Anmerican doctrine, by relying upon these
observations of Sinha, C. J.

It is, therefore, clear that in seeking a solution to
the problem faced by us, we nust rely prinmarily on the bare
text of Articles 285 and 289. Conparing these provisions, it
beconmes evident that the Constitution does  envisage sone
formof inter-governnental inmmunity.  Article 285(1), while
exenpting the property of the Union fromall taxes, does not
attenpt to provide an exenptionin respect of incone as the
States do not possess legislative conpetence to levy taxes
on incone as such; however, taxes relating to incone that
have a bearing on property such as the taxes on agricultura
income levied by using Entry 46 of the State List will also
be exenmpt in view of the wi de-ranging, all-enbracing nature
of the exenption. Article 285(2) saves, until Parlianment by
| aw deci des ot herw se, al | pre-Constitutional t axes
applicable to Union property.

Wth respect to Article 289, we have already exani ned
the manner in which this provision was analysed by this
Court in the APSRTC case. W are in _agreement ~with the
proposition that the three clauses of Article 289 are
interlinked, in that, Cause (3) is an exception to C ause
(2) which inturnis an exception to Cause (1). As we have
noticed for ourselves, the franers of the Constitution had
consciously conferred Parliament with the option of -deciding
which of the trading and business activities of ‘the States
woul d be subject to the levy of Union taxes. So, while
Article 289(1) generally exenpts the property and i ncone of
the States from Union taxation, Causes (2) and (3) grant to
Parl i ament the aforenentioned prerogatives.

Havi ng understood the scheme of Articles 285 and 289,
we nust sharply focus on the specific wording of Article

289(1) and, in particular, on the nmeaning of the phrase
“Union Taxation". It my be noted that the phrase "Union
Taxation" appears in only two places in the entire
Constitution - in the nmarginal heading of Article 289 and in

the main text of Article 289(1). It is suggested that sone
gui dance may be obtained by analysing the term "State
Taxation" which appears in the marginal heading of Article
285 and has been described in the text of Article 285(1) as
"all taxes inposed by a State". On that reasoning, "Union
Taxation" would nmean "all taxes inposed by the Union".

The word "taxation" has been defined in Article 366(28)
whi ch states that unless the context otherw se requires, the
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word "taxation" includes "the inposition of any tax or
i mpost, whether general or |ocal or special and, ‘tax’ shal
be construed accordingly". This definition was accepted by
Das, J. and Hidayatullah, J. in their mnority opinions (at
pp. 834-35 and 893-94 respectively) in the Sea Custons case
for interpreting Article 289(1). However, Sinha, CJ., in
his nmajority opi nion (at pp. 923-34), rejected the
application of this definition to Article 289(1) as, in his
opi nion, the context of Article 289(1) precluded the
application of the definition. Rajagopala Ayyangar, J., in
his separate mmjority opinion (at pp. 921-93), also felt
that the definition would not apply. W concur wth the
majority viewin the Sea Custons case that the definition of
“"taxation" provided in Article 366(28) will not apply for
the purpose of interpreting Article 289(1).

Qur attention has been drawn towards the provisions
contained in Part XIl of the Constitution which has a
bearing on the schene of the Constitution with respect to
financial relations between the Union and the States. Since
this aspect and its relevance ‘to Article 289(1) was
di scussed-at length in the Sea Custons case, we may advert
to those observations. Das, J. (at p. 852), was of the
opi nion that the provisions of Part Xl of the Constitution
woul d have no bearing on the inport of Articles 285 and 289
whi ch ought to be construed on their own ternms. Sinha, C J.,
however, anal ysed these provisions at ‘length and the
rel evant observations in this behalf nay be reproduced (at
pp. 809-10):

"It will thus appear that Part Xl

of the Consti tution has made

el aborate provisions as to the

revenues of the Union and of the

States, and as to how the Union

will share the proceeds of duties

and taxes i nposed by it and
coll ected either by the Union or by
the States. Sources of . revenue

whi ch have been allocated to the
Union are not neant entirely for
the purposes of the Union but have
to be distributed according to the
principl es laid down by
Parlianmentary | egi sl ation as
cont enpl at ed by t he Articles
aforesaid. Thus all the taxes and
duties levied by the Union and
coll ected either by the Union or by
the States do not formpart of the
Consol i dated Fund of India but many
of those taxes and duties are
di stributed anong the States and
formpart of the Consolidated Fund
of the States. Even those taxes and
duties whi ch constitute the
Consol i dated Fund of India my
constitute the Consolidated Fund of
India may be used for the purposes
of supplenenting the revenues of
the States in accordance with their

needs. ....The financi a
arr angenent and adj ust ment
suggested in Part Xl of the

Constitution has been designed by
the Constitution-nmakers in such a
way as to ensure an equitable
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di stribution of t he revenues

between the Union and the States,

even though those revenues nmay be

derived from taxes and duti es

i nposed by the Union and coll ected

by it or through the agency of the

States. ....It wll thus be seen

t hat t he power s of taxation

assigned to the Union are based

nostly on consi derati ons of

conveni ence of i mposition and

collection and not with a viewto

all ocate them solely to the Union

that is to say, it was not intended

that all taxes and duties inposed

by the Union Parlianment  should be

expended on the activities of the

Centre and not on the activities of

the States. ... The resources of the

Uni on -~ CGovernment are - not neant

exclusively for the benefit of ‘the

Union activities; “they are also

meant f or subsidi si ng t he

activities of t he St ates in

accordance wi'th their respective

needs, irrespective of the anounts

collected by ' or through them 1In

other words,  the Union and the

States together form one -organic

whol e for the pur poses of

utilisation of the resources of the

territories of India as a whole."

W are of the viewthat an analysis of sone  of the
provisions in Part X, Chapter | of the Constitution, which
deals with the legislative relations between the Union and
the States wll be crucial to the determnation of the
central issue inthis case. W ‘may first notice certain
provisions in the Constitution which enable Parlianent to
nmake | aws for subjects contained in the State List, to which
our attention was drawn by counsel  for the appellants as
also the |learned Attorney General. W mnmust note-that these
provi sions conceive of extraordinary situations. Article 279
provides for a situation where, if the Council of States
declare by a resolution that it is necessary in the nationa
interest to do so, Parlianment may mneke laws in respect of
matters enunerated in the State List. Article 250 enmpowers
Parliament to nmake laws for the whole or any part of India
in respect of matters enunmerated in the State List while a
Procl amation of Energency is in operation. Article 252
enpowers Parlianent to make laws with respect to  matters
enunerated in the State List if two or nore States resol ve
that such a course of action is desirable. Article 253
reserves to Parliament the exclusive power to nmake | aws for
the whole or any part of the territory of India for
i npl enenting any treaty, agreenent or convention wth-any
other country or any decision made at any internationa
conference, association or any other body. The Emergency
Provisions outlined in Part XVIIl of the Constitution and
conprising Articles 352 to 360 conceive of specia
situations in which Parlianment is enpowered to enact |aws on
matters in List I1.

It has been urged that when Parlianment |egislates for
Union Territories in exercise of powers wunder Article
246(4), it is a situation sinmilar to those enunerated above
and is to be treated as an exceptional situation, not
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form ng part of the ordinary constitutional scheme and hence
falling outside the anbit of "Union Taxation". Having
analysed the scheme of Part WVIII of the Constitution
i ncluding the changes wought into it, we are of the view
that despite the fact that, of late, Union Territories have
been granted greater powers, they continue to be very mnuch
under the control and supervision of the Union Governnent
for their governance. Sone clue as to the reasons for the
recent amendments in Part WVIII my be found in the
observations of this Court in Ramesh Brich’s case, which we
have extracted earlier. It is possible that since Parlianent
may not have enough time at its disposal to enact entire
vol unes of legislations for certain Union Territories, it
nmay decide, at least in respect of those Union Territories
whose i nmportance i s enhanced on account of the size of their
territories and their geographical |location, that they
should be given nore autonomy in legislative matters.
However, these changes will not have the effect of making
such Union Territories as independent as the States. This
point is  best illustrated by referring to the case of the
Nati onal Capital Territory of Delhii which is today a Union
Territory and enjoys the maxi'num aut onony on account of the
fact that it has a Legislature created by the Constitution

However, Clauses 3(b) and 3(c) of Article 239AA nmake it
abundantly clear that the plenary power to |egislate upon

matters affecting Delhi still vests with ‘Parliament as it
retains the power to |egislate uponany matter relating to
Del hi and, in the event of any repugnancy, it is the
Parliamentary law which will prevail. It 1is, therefore

clear that Union Territories are in fact under the
supervision of the Union Governnent and it cannot be
contended that their position is akin to that of the States.
Havi ng anal ysed the relevant Constitutional provisions as
al so the applicable precedents, we are of the view that
under the scheme of the Indian Constitution, the position of
the Union Territories cannot  be equated wth that of the
States. Though they do have a separate identity within the
Constitutional franmework, this will not enable themto avai
of the privileges available to the States.

It has been urged before us that the phrase "Union
Taxation" has to be interpreted in the context of Article
246, which deals with the subject matter of |aws made by
Parlianment and the State Legislatures, and that the context
of "Union Taxation" should be limted to those matter
falling within Articles 246(1), where Parliament has the
| egi sl ati ve conpetence to levy taxes with respect to matters
enunerated in the Union List. W see no reason why such a
limting principle nust be read into the definition of the

phrase "Union Taxation". In our view, the term can and
should be given the w dest anmplitude, allowing it to
enconpass all taxes that are levied by the authority of

Parliamentary |laws. Though the anplitude of the term "Union
Taxation" was not expressly before the Court in the Sea
Customs case, it is clear froman analysis of the mpjority
judgrment that the | earned Judges considered the term "Union
Taxation" to nmean all taxes |leviable by the Union. As C ause
(4) of Article 246 itself envisages situations where
Parliament is to nake laws in respect of matters in the
State List, it cannot be said that this is a rare or an
unusual circunstance. The Constitution does not contain any
provi si on which would indicate that the definition of "Union
Taxation" should be restrictively interpreted so as to be
within the confines of Article 246(1). The specific
situations envisaged in Articles 249, 250, 252, 253 and the
Emergency Provisions in Part XVIIl of the Constitution do
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not make for the creation of any anonal ous situations. These
Articles, whi ch provi de for unusual exerci ses of

Parliamentary power involving the matters enunerated in the
State List, can be regarded as exceptions to the genera
rule. W are, therefore, of the view that, unless the
context requires otherwise - as in the case of Articles 249,
250, 252, 253 and the Emergency Provisions in Part XVIII of
the Constitution - the broad definition of "Union Taxation"
enbracing all taxes leviable by Parlianent ought to be
accepted for the purpose of interpreting Article 289(1).

As already noticed by us, under the schene of the 1935
Act, those lands or buildings of the Provinces and Federated
States which were situated wthin the Chief Commi ssioner’s
Provinces were, by virtue of Section 155(1), exenpted from
Federal Taxati on. There can be dispute about such a
construction of the provision for, otherw se, the exenption
in Section 155(1) would  have no nmeaning. Section 155(1)
formed the basis for the present Article 289(1) and, having
cl osely exam ned the various stages by which Article 289(1)
repl aced ‘Section  155(1), we find that this position was
never sought to be deviated from The presunption
therefore, is that it was the intention of the framers of
the Constitution to maintain the status quo with respect to
the position regarding the Chief Conm ssioner’s Provinces
which are now called "Union Territories". That presunption
is further rei nforced by the general  scheme of the
Constitution which furthers Article 289( 1) and its
applicability in respect of the Union Territories.

Unli ke other Federations, the Union of India has a
sizeable territory of its own conpri sing the Union
Territories which have been specified in the First Schedul e
to the Constitution. Therefore, the limted reciproca
i nter-governmental immunity bestowed by the Constitution in
Articles 285 and 289 is given fuller neaning by virtue of
the adoption of the wi der neaning of “Union Taxation"; this
woul d nmean that, just as the properties of the Union are
exenpt from taxes on property leviable by the States, the
properties of the States wll also be exenpt fromtaxes on
property leviable by the Union in areas falling withinits
territorial jurisdiction.

VWile attenpting to denonstrate that the reasoni ng of
Sinha, C J. in the Sea Custons case was incorrect insofar as
his acceptance of the contention that Article 246(4) enabl es
Parlianment to levy taxes directly on property was concerned,
M. B. Sen contended that Article 246(4)-was not in the
contenpl ation of the framers of the Constitution when they
carved out the exenption in favour of the property of the
States from Union Taxation; he then proceeded to cite
exanpl es of specific circunmstances in which Parlianent can
| evy taxes directly on property which, according to him was
what the franers had intended to exenpt under  Article
289(1). He drew our attention to Entry 3 of the Union List
["Delimtation of Cantonment areas, |ocal self-government in
such areas, the constitution and powers wi thin such areas of
cantonment authorities and the regul ation of hone
accommodation (including the control of rents) in such
areas"] and stated that by virtue of this entry, Parlianent
is rendered conpetent to |levy taxes on the use or occupation
of properties located within areas declared as Cantonnents.
He then referred to Entry 54 of the Union List ("Regulation
of mines and m neral devel opnent to the extent to which such
regul ati on and devel opnent under the control of the Union is
declared by Parlianent by |aw to be expedient in the public
interest") and to the Mnes and Mnerals (Regulation &
Devel opnent) Act, 1956 which together enpower Parlianment to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 34 of 46

levy taxes on mnes and nnerals which would be in the
nature of a tax on property. Referring to Entry 49 of the
Union List ("Patents, Inventions and Designs; copyright;
trade-marks and nmerchandi se marks"), M. Sen contended that
since these subjects are regarded as i ntangi ble or
i ncorporeal properties, taxes levied by Parlianment upon them
woul d also anpunt to taxes on property. Additionally, M.
Sen has referred to the following Entries in the Union
Lists: Entries 24 & 25 (relating to Shipping activities),
Entry 47 ("Insurance"), Entry 52 ("Industries, the contro

of which by the Union is declared by Parlianment by law to be
inthe public interest”): to denonstrate that Parlianment
does have power to levy taxes directly on property.

M. A K Ganguli controverted M. Sen’s contention in
this respect; he argued that Entry 3 of the Union List does
not contenplate the levy of taxes by Parlianent. Wth
respect to Entries 47 & 54, he argued that these entries
woul d be covered by Article 289(2) of the Constitution. The
sanme contention would, presunmably, be applicable in respect
of the other entries cited by M. Sen

In our opi nion, there is no war r ant for an
aut horitative pronouncenent upon this aspect for, even if we
assune that M. Sen’'s contentionis correct and that al
these Entries do in fact enpower Parlianment to |levy taxes
directly on property, it would not in any way detract from
the correctness of our interpretation that the |levy of taxes
under Article 246(4) is covered by the  phrase "Union
Taxation" in Article 289(1); these Entries would then
provi de additional ‘areas in respect of which the States can
claimexenption fromUnion Taxation under ~Article 289(10,
thus lending greater weight to the solemity and the actua
worth, in real terns, of the phraseology of Article 289(1).

However, we find ourselves unable to agree with M. Sen
when he contends that the entries cited by himwere the only
i nstances kept in contenplation by the franers at the tine
of the drafting of Article 289(1). If that were so, the
anmbit of the exenption would traverse an extrenely narrow
field which would then I|end credence to the observation of
Das, J. in the Sea Custons case, albeit nade in the converse
context, that the exenption in Article 289(1) would anount
to "much ado about nothing".

Classification of taxes inposed by Miunicipalities

W may now turn to M. Sen’'s alternatives subn ssion
that the taxes levied by the NDMC under the Act would not be
covered by the exenption in Article 289(1) as that provision
cannot be construed to enconpass Mini ci pal Taxes.

To appreciate this contention, we will be required to
anal yse certain provisions of the Act as also those of the
Constitution. Section 61 of the Act, which is the charging
section, at the relevant tine, enpowered the Minicipality to
levy a tax payable by the owner on Ilands and “buildings
subject to, and to the extent of, the qualifying conditions
provided therein. It is clear from an analysis of  this
provision that it provides for the Ilevy of a consolidated
tax, conbining withinit the tax elenent and the service
el ement. Section 51 of the Act provides for the constitution
of a Municipal fund and states that all suns received by the
Muni ci pal Conmittee are to be credited to it. Section 52 of
the Act provides the manner in which the suns collected in
the Municipal Fund are to be applied by the Minicipa
Commttee. OQur attention has also been drawn towards
anal ogous provisions in the New Delhi Minicipal Committee
Act and the Delhi Minicipal Committee Act to form the
foundation of the argunent t hat, under al | t hese
| egislations, the Minicipalities have been vested wth a
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great deal of financial autonony; they have the power to fix
their own budgets, levy taxes wthin prescribed limts,
collect the proceeds of such inposition which are to be
diverted to Minicipal Funds which function entirely under
the supervision of the Conmttees. It is argued that such a
stance is further reinforced by the introduction of Part |XA
into the Constitution which allows for Minicipalities to be
vested with substantial powers, including the power to tax,
thereby providing Constitutional support. The argunent,
therefore, is that now that the Constitution itself
recogni ses Minicipal taxes as a separate category of taxes,
they should not be construed to fall within the exenption
provided by Article 289(1). Another linb of this subni ssion
is that while under Article 285, taxes inposed by any
"authority within a State", which would necessarily include
Muni ci pal taxes, have been expressly exenpted, Article 289
does not provide for any such facility and, to that extent,
taxes levied by Minicipalities within the Union Territories
are not covered by the exenption in Article 289(1).

We have great difficulty in accepting this assertion
Article 265 of the Constitution enphatically mandates that
"no tax shall be levied or collected except by authority of
aw'. Under the framework of the Constitution there are two
princi pal bodies which have been vested with plenary powers
to nake |aws, these being the Union Legislature, which is
described by Article 79 as "Parliament” for the Union" and
the State Legislatures, which are described by Article 168
inthe singular as "Legislature of a State". Wile certain
other bodies have been vested wth |Ilegislative power,
including the power of  |evying taxes, by the Constitution
for specific purposes, as in the case of District Comittees
and Regional Councils constituted under the aegis of the
Sixth Schedule to the Constitution, the plenary power to
| egislate, especially in nmatters relating to revenue, stil
vests with the Union and the State Legislatures. Even if the
subm ssion that Minicipalities now possess, under Part |XA
of the Constitution, a higher juridical status is /correct,
the extension of that logic to the proposition ‘that they
have plenary powers to levy taxes is not, as is clear froma
perusal of the relevant part of Article 243X of the
Constitution which reads as under:

"243X. Power to imnmpose taxes by,

and Funds of, the Municipalities.--

The Legislature of a State may, by

| aw, - -

(a) authorise a Minicipality to

| evy, collect and appropriate such

taxes, duties, tolls and fees in

accordance with such procedure and

subject to such limts;

(b)
(c)
(d)

as may be specified in law"

Article 243ZB provides that this provision wll be
applicable to Union Territories and the reference to the
| egislature of a State would apply, in relation to a Union
Territory having a Legislative Assenbly, to that Legislative
Assenbl y.

It is, therefore, clear that even under the new schene,
Muni ci palities do not have an independent power to |evy




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 36 of 46

taxes. Although they can now be granted nore substantial
powers than ever before, they continue to be dependent upon
their parent Legi sl atures for the bestowal of such
privileges. In the case of Minicipalities wthin States,
they have to be specifically delegated the power to tax by
the concerned State Legislature. In Union Territories which
do not have Legislative Assenblies of their own, such a
power woul d have to be del egated by Parliament. O the rest,
those which have Legislative Assenblies of their own would
have to specifically enmpower Miunicipalities within themwth
the power to | evy taxes.

We have already held that despite the fact that certain
Union Territories have Legislative Assenblies of their own,
they are very much under the supervision of the Union
Covernment and cannot be said to have an independent status.
Under our Constitutional scheme, all taxation nust fal
within either of two categories: State Taxation or Union
Taxation.  Since it is axiomatic that taxes levied by
authorities within a State would amunt to State taxation
it woul d appear that the words "or by any authority within a
State" have been added in-Article 285(1) by way of abundant
caution. It could also be that these words one their
presence in the provision to historical reasons; it may be
noted that Section 154 of the 1935 Act was simlarly worded.
The fact that Article 289(1), which in its phraseology is
different from Section 155 of the 1935 Act having been
drafted by the Drafting Conmittee to neet specific
obj ections, does not contain words -simlar ‘to those in
Article 285(1), wll not in any way further the case of the
appel  ant, because the phrase "Uni on Taxation" wil |
enconpass Municipal taxes levied by Minicipalities in Union
Territories.

Before we part, we nust refer to Part IV of the
j udgrment of Jeevan Reddy, J. where C ause (2) of Article 289
has been invoked to validate thelevy of taxes under the Act
and the Del hi  Muni ci pal Cor poration Act upon those
properties of State Governnents which are being occupied for
conmercial or trade purposes.

At the outset, we nust express our great reluctance to
deal with this proposition, for it is not -based on any
contention advanced by any of the ~counsel who appeared
before us, <either in their witten pleadings or in their
oral subm ssions. This is not because we feel constrained to
restrict ourselves to the paraneters prescribed by the
submi ssions of counsel, but because we feel” that the
opposite side did not have a fair opportunity to answer the
line of reasoning adopted in that behalf. The view taken by
Reddy, J. has the effect of inposing considerable tax
liabilities upon the properties of the State  Governnents
and, in our view, it would only be proper that their views
in this behalf be obtained before visiting themw th such
liability. W have only the rule of caution in nind which
warns t hat ordinarily, courts should, particularly in
constitutional matters, refrain from expressing opinions on
points not raised or not fully and effectively argued by
counsel on either side.

Be that as it may, we nust, for the record, express
ourselves on the view taken by Reddy, J. after closely
examining it. Reddy, J. begins his exanm nation of the issue
by noting that the Act, the Del hi Minicipal Corporation Act
and the New Del hi Minicipal Commttee Act contain specific
provi sions exenpting the properties of the Union fromloca
taxation in accordance with Article 285. It is then stated
that since none of these Acts contain simlar exenptions in
favour of the properties of States, it is clear that they
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purport to levy taxes on them This is followed by the
observation that though the States seek an exenption from
such levies on the basis of clause (1) of Article 289, as
per the ratio of the APSRTC Case, clause (1) has to be read
in the context of clauses (2) and (3) of that Article. This
would, it is stated, lead to the consequence that if a
Parlianmentary law within the neaning of clause (2) of
Article 289 is nade, the area covered by that | aw woul d be
renoved from the field occupied in clause (1); for support,
an analogy is drawmn fromthe decision in R C. Cooper V.
Union of India [1970] 1 SCR 248.

Thereafter, the neaning and scope of Article 289 as
well as its underlying objective are ascertained by
contrasting it wth Section 155 of the 1935 Act. The use of
the words "lands and- buildings" in Section 155(1) is
analysed to arrive at the conclusion that these words were
i ncluded to enpower the federal legislature to | evy taxes on
| ands and buil dings situated within the Chief Comm ssioner’s
Provinces, It ~is then noted that Article 289 uses the wider
expression ‘“property’, but that the same reasoning holds
good for ~the preset Union Territories, naking the property
and income of State situated within Union Territories exenpt
from"Union Taxation”. Wth respect to the provision to
Section 155(1), it is -observed that the provision was
automatically applicable on its own force. It did not define
the trading and busi ness operati ons of Provi nci a
CGovernments, nor did it specify which of these operations
woul d be subject to Federal Taxation. 1t is then stated that
the sane position continues inArticle 289 with the only
di fference being the requirenent of a the enactnment of a | aw
by Parliament in this behalf. Thereafter, it is  observed
that the exenption in clause (1) of Article 289 is subject
to clause (2) of Article 289. dause (2) is analysed and
interpreted as clarifying clause (1) tothe extent that the
exenption upon the income of Provincial Government operates
only when such incone is carried on for the purpose of
governmental functions and not  for trade and business
activities, carried on with the profit notive. It is stated
that though "trade and business" ordinarily has a very w de
and anbi guous meani ng (certain Engl i sh and I ndi an
authorities are cited to illustrate this point), but, for
the purposes of clause (2) of Article 289, they have to be
given a restricted neaning. It is, therefore, stated that
under Article 289(2), the trading and business activities of
State CGovernments, which are carried on with the profit
notive, will be liable to tax and cannot —avail ~of the
exenptions in Article 289(1).

Clause (2) is further analysed and is interpreted as
havi ng been included for the purpose of renoving the trading
and business activities of State Governments from the
purview of the exenption in clause (1). However, it s
stated, such a renoval is not automatic and is dependent
upon the enactnent of a Parliamentary Law which inposes
taxes on specified trading and business activities of State
Gover nnment s.

Thereafter, the question whether Parlianment has, in
exerci se of powers under Article 289(2), inmposed taxes on
the trading and business activities of State Governments, is
sought to be addressed. |In this respect, the Act, the New
Del hi  Municipal Comrittee Act and the Delhi Minicipa
Corporation Act, which are deened to be post-Constitutiona
enactments, are examined. It is noted that while these
enactnents contain specific exenptions in favour of
properties of the Union and al so exenpt properties used for
‘charitabl e purposes’ and ‘public worship’, they do not
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exenpt properties of State Governnents. It is stated that
the latter omssion nust be deemed to be deliberate.
Thereafter, it is stated that two views are possible in this
regard. The first is to adopt the position that since
neither of these enactnents are purported to have been made
under Article 289(2), they should not be treated as having
been enacted for that purpose and, consequently, should be
held to be incapable of levying taxes on any property,
whet her occupied for governnmental or trading purposes, of
the State Governnents. The second view, which Reddy, J.
adopts, is to take the position that the Doctrine of
Presunption of Constitutionality of Legislations points in
favour of holding that the Act and the Delhi Minicipa
Corporation Act are laws made by Parlianment under Article
289(2), and taxes inposed by them upon the properties
occupied for trading and business activities by State
Governments would be valid and effective. A nunber of
deci si ons . of this Court are cited to show the
jurisprudential basis of this tool of Constitutiona
interpretation. It is pointed out that though neither of
these legislations purport to -have been nade under Article
289(2), but, since this is normal practice in that no
| egi sl ati on specifies the provision of the Constitution that
it is enacted under, this fact need not be over-enphasi sed.
It is, therefore, 'held that the |evy of property taxes by
these enactnment is valid to the extent that it relates to
| ands and buil dings owned by State Governments and used by
them for trade and busi ness purposes. [In an earlier part of
the opinion, the difficulty in drawing a distinction between
governnmental and business functions is noted and an exanple
in respect of gues-touses naintained by State Governnents is
supplied]. Thereafter, it is stated that it is for the
"appropriate assessing authority" to determ ne " "which
 and/building falls wi thin which category in accordance with
| aw and take appropriate further action". It is then stated
that since, under t hese enactments, the assessing
authorities are required to decide several difficult
guestions as to what anmounts to ‘charitable purpose’ etc.,
the obligation inposed by such directions would not prove to
be too onerous to discharge. Reddy, J. suns up the issue by
recormending to the Union that it consider granting a tota
exenption in favour of all properties of State Governnents.

W are of the opinion that of the two possible views
expressed by Reddy, J., it is the first which ought to be
preferred. W think that the second view.is fraught with
several difficulties. Such a construction, while being
violative of the scheme envisaged by the Franers of the
Constitution, may well result in a situation that was sought
to be avoided by them The directions nmay also lead to grave
practical difficulties; noreover, since the effect” of the
directions would be to vest the executive authorities with
substantial policy making powers, their issuance m ght well
be offensive to established principles of delegation of
power s.

We shall now set out the reasons which cause us to so
think; in doing so, we nmay have to revisit some of the
ground that has already been traversed by us, but the
repetition can be justified by the narrower focus that wll
now be inparted to those aspects.

Articles 285 and 289, and their predecessors in the
1935 Act, owe their originto the Anerican doctrine of
I nt er-gover nnent al Tax | mmuni ty. Thi s doctri ne was
enunciated n the case of MCulloch Vs. Maryland (supra).
However, the doctrine was substantially nodified by the
decision in South Carolina Vs. United States (supra) which
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drew a di stinction between strictly governnental and
busi ness functions of governnments. |In the latter case, it
was held that the governmental functions of State
CGovernments would be exenpt from Federal Taxation but their
commer ci al functions would be subject to the levy of Federa

Taxes. This case inposed upon Courts the heavy burden of
determning in specific cases when a particular function was
or was not governmental. A nunber of conflicting decisions
were rendered and caused a great deal of confusion as to
whi ch of the activities of governments were to be classified
as 'business’ or 'proprietary’ and were, therefore, to be
liable to Federal Taxation. The controversy was set at rest
by a unani nous decision of the U 'S, Suprene Court in new
York Vs. United States [326 U S. 572; 90 L.ED. 326 (1946)]
wherein it was concluded that the artificial distinction
bet ween governnental ~and proprietary/business functions of
States was unwor kabl e and required to be abandoned.

The difficulty in determning the distinction between a
governnmental function and a trading or business function of
the State has al so been felt and recognised in Australia. In
Sout h Australia Vs. Commonweal th ' [(1942) 65 C.L.R 373], the
changi ng character of government functions of the State was
noted and it was held that, "In a fully self-governnent
country when a Parlianent determ nes |egislative policy and
an executive governnent carries it out, -any activity may
becorme a function of governnent if Parlianent so determ nes"
[supra at p.423]. The Court in this decision conme to the
concl usion that the best way to avoid the controversy was to
allow Parliament to decide, by law, which of the activities
of the State would be classifiedas relating to business and
woul d consequently be liable to taxation

Under the predecessor of Article 289, i.e., under
proviso (a) to Sections 155 (1) of the 1935 Act, the Federa
government  was enpowered to levy taxes on lands and
bui | di ngs of Provincial CGovernnents -used by themfor trade
or busi ness. The provision itself vested the  Federa
Government with the power to levy such taxes and there was
no requirenent for the enactnent of a specific |law in that
behal f. This position continued till the Constitution cane
into force.

When Sir B.N. Rau prepared his  Draft Constitution
Cl ause 207 (present Article 289) was drafted on the basis of
Section 155 of the 1935 Act. An attenpt was nade to
incorporate the U. S. position prevailing after the decision
inthe South Carolina case (supra) by stipulating that al
trading activities of State GCovernments would be liable to
Uni on Taxation. However, even wunder this provision, the
power to tax was automatic and did not require a specific
law. [See : A Note on certain clauses by the Constitutiona
Advi ser, B. Shiva Rao, Vol. IIl, p.197 at PP. 204-205].

The Expert Conmittee on Financial Provisions; however,
recormended t hat guasi -tradi ng activities of State
CGovernments should be exenmpt from Union Taxation. [See :
Report of the Expert Committee, B. Shiva Rao, Vol.  Ill1,
p. 260 at p. 266].

Even when the Drafting Committee incorporated the
provision as Draft Article 266 and subsequently nodified it,
there was no stipulation for a |aw before the power to tax
could be exercised. [See the text of Draft Article 266, B
Shiva Rao, Vol. 1V, p.676]. At the Prem er’s Conference held
in July, 1949, the provision met with severe criticism The
Premer of the United Province suggested that all trading
and business activities of State Governments be exenpt from
Uni on Taxation. Several other Provinces also nade sinilar
representations. Based on these representations, t he
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Drafting Conmittee nmade a substantial change in the text of
Draft Article 266. A provision simlar to the present
Article 289(2), whereby Parlianment would have the power to
determ ne which of the trading and business activities of
State CGovernnents would be liable to Union Taxation was
incorporated. [See : Revised draft by the Mnistry of
Fi nance, B. Shiva Rao, Vol. |V, pp.731-732].

When Draft Article 266 was di scussed in the Assenbly, a
nunber of nmenbers expressed fears that Union Taxation of
comercial activities of State Governnents would check the
expansion of industrialisation and reduce the capacity of
States to performtheir ordinary functions. They, therefore,
denmanded that the trading and business activities of State
Covernnments be exenpt from Union Taxation. Al ad
Kri shnaswany Ayyar sought to allay these apprehensions by
maki ng an el aborate statenment, the relevant part of which is
qguot ed bel ow [Constituent Assenbly Debates, Vol. 1IX pp
1167-69]:

"... It i's a _permssive power that

is . given to Parlianment ~under  the

section. There is no duty case upon

Parliament to levy a tax and | am

sure in the larger ~“interest of

trade and industry, Parlianent wll

certainly not’' goto the length of

taxing ... industries which have

been thriving. .... So far as the

United States ' is concerned in the

early days though there was no

express provi si.on t hrough the

medi um  of t he doctri ne of

Instrunentality, they held that the

State cannot t ax t he Federa

Gover nnent and t he Feder a

Covernment cannot tax the State

instrumentality because  both are

parts of a single conposite

nmechanismand if you permit one to

tax the other, it nmay destroy the

whol e mechani sm Later, t he

doctrine of instrumentality itself

was felt to be not n the |Ilarge

interest of the State, and quite

recently the swi ng of the pendul um

is the other way. The other day one

of the nost enlightened of Suprene

Court Judges held in what is known

as the Spring of the State of New

York, in regard to certain springs

which were worked by the State of

New York - for this part of

busi ness they held that there is no

imunity of the State from tax.

They said ’'You have to draw some

line between one kind of activity

of a State and another kind of

activity. O course it cannot be a

rigid definition. What may be in

one sphere nmay easily pass into

anot her sphere with the progress of

the State and with the devel opnent

of the polity in the particular

State’. [In all probability, this

is a reference to the opinion of

Frankfurter, J. in new York Vs.
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United States (supra) which upheld
the application of a Federal Excise
Tax to the sale of mineral waters
bottled by the State of New York
with a viewto providing funds for
a State heal th resort]. -
[NNormally speaking, you cannot
regard at the present day under
exi sting conditions the carrying on
of trade and business as a normm
or ordi nary function of t he
CGovernment. It nmay develop into
ordinary function - certain aspects
of it, wespecially the transport
service and certain key industries,
may soon beconme the parts of the

State enterprise. cA The
Parliament will take note, of the
progressive tendency of the
particular tines and may at once
declare accordingly. It might —not
have been the ordinary function of
Covernment  before. Now it may
become an ordinary function. There
will be sufficient elasticity in

clause (3) to enable the Governnent
to exempt fromtaxation particular
trades or ilndustries which are
started as public utility services
or declare themas regular State
i ndustries. Nobody can question a
| aw made by Parlianent because the
Parliament has st at ed t hat a
particular industry 1is an ordinary
function of the State wher eas
according to the notions of an
i ndi vi dual economist Aor Bit is
not a ordinary function of a

Government. Parlianent will ~lay
down the law of the land and it
will be the sole arbiter of the

guestion as to whether it is an
ordinary function of Governnent or
not .

Ther ef ore havi ng regard:

(a) to the plenary power of
Parliament to exenpt and particul ar
i ndustries, and particul ar business
from the operation of the tax
provi si on.

(b) having regard to the fact that
it is not obligatory on Parlianent
to levy any tax.

(c) that the very conception of
State industry nmay change with the
further evolution of the State and
changi ng tinmes, and

(d) to the inter-connection between
one State and anot her

it wll be very difficult to
differentiate between particul ar
States, between States which have
been working certain industries and
other States. .... [T]o lay down a
general principle of law that even
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at the present day before the

provinces are on their feet every

trade or business is exenpt from

taxation will lead to wld-goose

schenes being started by various

provinces. They may not take into

account the general interests of

the trade and industry in the whole

country. They nmay not of industry

and anot her. Under t hose

ci rcumnst ances t he particul ar

provi sion which has been inserted

by Dr. Anbedkar is a very salutary

one and is consistent with the nost

advanced principles of  denocratic

and federal policy in_ all the

countries."

(Comment and Enphasi s supplied)

It is, therefore, clear that clause (2) of Article 289
was a well-considered conprom se which was arrived at after
bal anci ng-the demands of those who sought conpl ete exenption
of commercial activities of ~State Governnents from Union
Taxation and those who were in favour of |evying such Union
Taxes. The Framers desired that the issue whether the
tradi ng and business activities of State governnments shoul d
be subject to Union Taxation, be left to the w sdom of
Parliament. As is evident fromthe reference to New York Vs.
United States (supra) in the extracted portion, the Framers
were conscious of the difficulty in drawing a |line between
the governnent al and_conmer ci-al functions of State
Governments and they hoped that Parlianment would take into
account a shot of relevant factors before enacting a |aw
whi ch  woul d specify the trading activities of. State
CGovernments naking themliable to Union Taxation. It is
important to note that the Franers did not expressly confer
upon the Union the power to tax comrercial activities of
State governnents. The exercise (of such a power /is nmade
conditional upon the enactnent of a special, dul y
considered, legislation. It is also inportant to note that
clause (2) of Article 289 has nade a departure from the
proviso to Section 155(1). Under the present schene, the
power to tax is not automatic and the Tresponsibility of
specifying the trading and business activities of  State
Governnments which would be liable to Union Taxation is
expressly vested in Parlianent.

Neither the Act, which is a 1911 enactment, ~ nor the
Del hi Munici pal Corporation Act, can qualify as1aws under
Article 289. They do not specify which of the trading
activities of State Governnents are liable to taxation
i ndeed, by their very nature, they cannot purport to do so.
It nust be remenbered that the Act and the Del hi “Muni ci pa
Corporation Act are not Parlianmentary Laws in the | sense
envi saged by Article 289(2). Though the Act is sought to be
construed as a post-Constitutional, Parlianmentary enactnent,
the fact remmins that it is a pre-Constitutional, colonia
| egislation. As for the Del hi Minicipal Corporation Act, it
is, in essence, an ordinary Minicipal Ilegislation. Wat
makes it special is the fact, occasioned in its case by
geographi cal and historical factors, that it was enacted by
Parliament instead of by a State legislature. In this
regard, we nmay recall the submssions of the |earned
Attorney General n respect of how Parlianent discharges its
obligation towards enacting laws for Union Territories.
After stating that Parliament cannot afford to undertake
t hreadbare di scussions bef ore | egi sl ating f or Uni on
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Territories, the learned Attorney General referred us to the
foll owi ng passage of the decision of chis Court in Ramesh
Birch v. Union of India (1989) Supp.l1l SCC 430 at 471:

“[ Uni on Territories] are

territories situated in the mdst

of conti guous territories which

have a proper legislature. They are

small territories falling under the

| egi sl ative jurisdiction of

Par | i ament whi ch has hardl y

sufficient time to look after the

details of all their legislative

needs and requirenents. To require

or expect Parlianent to legislate

for them wi Il ent ai | a
di sproportionate pressure on its
| egi sl ative schedule. It will also

mean t he unnecessary utilisation of
the 'time of ~a large nunber of
nmenbers of Parlianent for, except
the few (less than ten) nenbers
returned to Parlianment from the
Union territory, none el se is
likely to be ‘interested in such
legislation. I'n such a situation

the nost conveni ent course of
| egislating | for them is the
adapt ation, by ‘extension, of laws
in force in other areas of  the
country. As Fazal Ai, J. pointed
out in the Del hi Laws Act case, it
is not a power to nake laws that is
del egated but only a power to
"transplant’ laws already in force
after having undergone scrutiny by
Parliament or one of the State
| egi sl atures, and that too, without
any material change."

It is, therefore, clear that it would be quite
dangerous to assume that when Parlianent enacted the Delh
Muni ci pal Corporation Act, it had intended that the

enact ment should secure the purpose enshrined in Article
289(2). If any safe assunption is to be drawn, it is this:
inall probability, while enacting tee Delhi Mnicipa
Corporation Act, Parlianent must have ’transplanted a
muni ci pal legislation existing in a certain State, nade the
necessary changes and conpleted the procedural formalities.
That woul d explain why the Del hi Minicipal Corporation Act
(as also the new Del hi Municipal Committee Act) contains an
exenption on the lines of the one prescribed by Article 285
- this is a typical feature of ordinary “Minicipa
| egi sl ations, which are enacted by State |egislatures who
are conscious of the mandate of Article 285. Mreover, such
| egi slations do not contain exenptions in favour  of
properties of State Governnents because, within t he
territory of a State, the properties of other State

Governnents are liable to taxation. So, when such a
legislation is ’'transplanted alnmpst verbatiminto a Union
Territory, it wll obviously not contain an exenption in
favour of properties of State Governments. |In the face of

the actual conditions which govern the enactnent of |aws for
Union Territories by Parlianent, (these conditions have been
statutorily provided; noreover this Court has already taken
notice of them it is difficult to assunme that the omni ssion
of an exenption in the Del hi Minicipal Corporation Act in
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favour of State Governnments, is deliberate. The Act and the
Del hi Munici pal Corporation Act cannot, therefore, be said
to neet the special requirenents which have been expressed
by the Franers to be necessary for conplying with the spirit
of Article 289(2).

Reddy, J. has taken the view that the Doctrine of
Presunption of Constitutionality of Legislations requires
the saving of the taxes which these Acts inpose upon the
comercial activities of State Governnents. The Act is a
pre-Constitutional enactment. The basis of this doctrine is
the assuned intention of the legislators not to transgress
Constitutional boundaries. It is difficult to appreciate how
that intention can be assumed when, at the tinme that the | aw
was passed, there was no such barrier and the linmtation was
brought in by a Constitution |ong after the enactnent of the
law. (This Court has” in _-a Constitution Bench decision
Gul abbhai Vs. Union of ~India,~AIR 1967 SC 1110 at 1117
rai sed doubts along simlar lines). The Franmers obviously
wanted the |aw under Article 289(2) to be of a very high
standard." Can these |aws, which are silent on the nost
i mportant aspect required by Article 289(2), i.e., the
specification of the trading activities of State CGovernnents
which would be liable to Union Taxation, be said to neet
wi th that standard?

The Doctrine /of Presunption of Constitutionality of
Legislations is not one of infinite application; it has
recognised limtations. It is settled law that iif any
interpretation is ‘possible which wll save an Act fromthe
attack of unconstitutionality, that interpretation should
al ways be accepted . in preference to an alternative
interpretation that mght also be possible, under which the
statute would be void. However, this Court has consistently
followed a policy of not putting an unnatural and forced
nmeani ng on the words that have been used by the |egislature
in the search for an interpretationwhich would save the
statutory provisions. W are not "free to stretch or pervert
the |l anguage of the enactnent in(the interests of any |ega
or Constitutional theory" See In Re the Central Provinces &
Berar Act No. XV of 1938, (1939) FCR 18 at p. 37; also see
: Dianmond Sugar MIls Ltd. Vs. The State of U P. [1961] 3
SCR 242 at 248-249.

The Act and the Delhi Municipal Corporation Act ~are
ordinary Miunicipal legislations. They do not, and cannot,
purport to be |aws made by Parlianment under Article 289(2).
There is no reason why such a strained reasoning should be
enpl oyed to save sone of the taxes that nay be capabl e of
being inposed on certain properties of State Governnents.
There seens to be no pressing reason for ‘invoking the
doctrine. Reddy, J. has, in the earlier part of his opinion
held that a |arge nunber of properties of State Governnents
woul d be exenpt fromtaxes |eviable under these Acts due to
the operation of Article 289(1). To enploy such reasoning to
construe Article 289(2) in a bid to save what would only be
a reduced anount, does not seemjustified.

The practical effect of the directions recomended by

Reddy, J. is also worth noticing. It is abundantly clear
that the task of determining which of the activities of
CGovernments are governnental and which are comercial, is an

extremely difficult one. Reddy, J. entrusts this assignnent
to the "assessing authorities wunder the Acts" who can only
be municipal authorities. This is an issue which has
confounded courts in the U S. and in Australia for severa
years. This issue was considered to be so troubl esone by the
Framers that they entrusted it to Parliament in the hope
that it would fully deliberate the matter before enacting a
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conpr ehensi ve | egi sl ation.

In the In Re: The Del hi Laws Act case, AR 1951 SC 324,
this Court authoritatively held that the | egislature cannot
del egate its essential policy-making function. Over the
years, this Court has elaborated this proposition to hold
that the |legislature can delegate some of its |legislative
functions provided it lays down the policy in clear terns.
The legislature is required to declare the policy of lawin
unanbi guous terns, |ay down elaborate |egal principles and
provide illumnating standards for the guidance of the
del egate. Even though this Court has, on occasions,
sanctioned very broad delegations of taxing power to
nmuni ci pal bodies, to delegate the task of carving out the
di stincti on between governnental and business functions of
State Governnents to nunicipal authorities would clearly be
against the interdiction in the Delhi Laws Act case as the
assignment requires not-only the making of policy, but
i ndeed, the making of very difficult and challenging policy
choices. Reddy, J. has noted that the Delhi Muinicipa
Cor porati'on Act provides exenptions in favour of activities
that are capabl e of being classified as ’'charitable
purpose’, 'public worship etc. and states that to ascertain
the anbit of these categories is an equally difficult task
which is al ready ~ bei ng di scharged " by the assessing
authorities. However, the point that needs to be enphasised,
is that Section 115/ of the Del hi Minici pal Corporation Act
defines these ternms and provides guidelines in respect
thereof. However,  there is no provision in the Delhi
Muni ci pal Corporation . Act which states that the tradi ng and
busi ness operations of State Governnments woul'd be subject to
property taxes. The Act is equally silent onthis aspect.
Consequently, no guidelines in this behalf are to be found
within the paraneters of these legislations. Under. these
circunstances, in the conplete absence of any statutory
policy or any guidelines for the delegation of such a
policy, we believe that it would be inpermssible and
hazardous to directly assign such a function, nay power, to
executive Minicipal authorities.

The decision whet her t he properties of State
CGovernments occupied for comercial - purposes should be
subject to the levy of Union Taxes is one that is required
by Article 289(2) to be made by a legislation which
specifies the activities which would be liable to tax. This
deci si on cannot be entrusted to municipal functionaries. For
these reasons, we find ourselves unable to agree wth Reddy,
J. in his finding that the properties of State CGovernnents
occupi ed by themfor trade or business purposes are subject
to the levy of taxes under the Act and the Del hi Minici pa
Cor poration Act.

we rmay now sunmari se our concl usions:

i) The central issue in the present mtter;  nanely,
whet her the properties owned by the States which are
situated wthin Union Territories are exenpt from
payi ng property taxes, was specifically answered in the
affirmative in the Sea Custons case; the observations
inthis regard are part of the ratio decidendi of the
case and having been re-affirnmed by a Constitution
Bench which was bearing a litigation inter partes in
the APSRTC case, they constitute good | aw,

ii) The definition of ’'State provided in Section 3(58) of
the General C auses Act, which declares that the word
"State’ woul d i ncl ude " Uni on Territory’, is
i napplicable to Article 246 (4);

iii) The term "Union Taxation" wused in Article 289(1) will
ordinarily mean "all taxes |leviable by the Union" and
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it includes withinits anbit taxes on property |evied
within Union Territories; therefore, the States can
avail of the exenption provided in Article 289(1) in
respect of their properties situated wthin Union
Territories;

Property taxes levied by municipalities within Union
Territories are properly wthin the anbit of the
exenption provided in Article 289(1) and the States can
avail of the exenption.

In the result, the Cvil Appeals and the Special |eave

Petitions are disnm ssed. There shall be no order as to
costs.




