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ACT:

Bi har Consolidation of Holdings and Prevention of
Fragmentation Act, ~ 1956-Section 4(1)(c)-Scope of-Section
provides that, wthout prejudice to rights of parties al
pendi ng proceedi ngs at any stage before any court in respect
of lands taken up for consolidation shall abate-Plaintiffs’
suit for declaration of title decreed-Notification issued
when appeal pendi ng bef ore Hi gh Court- Ef f ect of
notification-Wether judgment —and decree of trial court
woul d abat e.

HEADNOTE

Section 4(1)(c) of the Bihar Consolidation of Holdings
and Prevention of Fragnentation Act, 1956 provides that upon
the issue of a notification under section 3(1) of the Act
every proceedi ng pending before any court or  authority,
whet her of the first instance or of appeal shall, on an
order being passed in that behalf by the Court or authority
bef ore whom such suit or proceeding is pending, stand
abated. The proviso to the section enacts that such
abatenment shall be wthout prejudice to the rights of
persons affected to agitate the right in dispute before the
appropriate consolidation authorities in accordance with the
provisions of the Act. The State Government  issued a
notification under section 3(1) of the Act.

The plaintiffs’ (appel l ants herein) suit for a
declaration of their title and for recovery of possession of
agricultural lands bearing khata Nos. 458 and 459 agai nst
def endants (respondents herein and three other defendants)
was decreed by the trial court. Defendant No. 7 clainmed
interest in Khata No. 458 only while the other defendants 1
to 4 clainmed interest in Khata No. 459. On appeal the
Additional District Judge affirned the decree of the tria
court. Defendant No. 7 died when the first appeal was
pending before the District Judge. Neither his |ega
representatives nor any one claimng wunder him were
substituted nor was an appeal preferred by any of themto
the Hi gh Court.

Before the High Court the defendants 1 to 4 subnmitted
that the work of consolidation of holdings in respect of the
lands in dispute having been taken up by the concerned
authorities consequent on the issue of a notification under
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section 3 of the Act the appeal would abate by virtue of the
provi sions of section 4 of the Act. Accepting the contention
the H gh Court held that the appeal abated and set aside the
judgrment and decree of the courts below in respect of both
Khat as 458 and 459.

In appeal to this Court it was contended on behal f of
the appellants-plaintiffs that (1) even if the second appea
abated in respect of Khata No. 459 the Hi gh Court could not
set aside the judgnment and decree of the trial court as well
as of the first appellate court both of which became fina
and (2) in any event, on the

554
death of defendant No. 7 during the pendency of the first
appeal, his | egal representatives havi ng not been

substituted, his appeal abated and none of the present
respondents had any interest in the property. Therefore, the
H gh Court was in- error in setting aside the decree of the
trial court in so far -as that property was concerned.

Di sm'ssing the appeal in part,
N

The effect of a notification issued under Section 3 of
the Act bringing a land in ~dispute in a civil proceeding
under a schene of consolidation is that the proceedings
pending in the civil «court either at the stage of trial
appeal or revision would cone to naught. The H gh Court was
right in holding that the second appeal abated in respect of
Khata No. 459 and that the judgnment and decree of the tria
court and the first appellate court stood abated along with
those proceedings. [562 G H

VWhen a schenme of consolidation is undertaken, the Act
provi des for adjudicating of clains by the authorities under

the Act. In order to permt themto pursue adjudication of
rival clains unhanpered by any proceedings in civil courts a
whol esonme provi sion is made that pending proceedings

involving clains to land at whatever stage they m ght be,
shoul d abate. To avoid conflict between rival jurisdictions
the Act provides that such proceedings should be exam ned
exclusively by the authorities under the Act. Provision has
been nade for abatenent of pending proceedings as well. [558
F-g

The concept of abatement known to civil lawis that if
a party to a proceeding dies either in the course of tria
or appeal or revision and the right to sue survives, the
heirs and |egal representatives of the deceased party woul d
have to be substituted, failure to do which would result in
abatenment of the proceedings. |If a party to an appeal or
revision dies and if the appeal or revision abates it wll
have no inpact on the judgnent, decree or order against
which the appeal or revision is preferrers. Such judgnent,
decree or order under appeal or revision wuld becone final
[ 559 B-D]

But the abatement contenpl ated by section 4 of the Act
is of adifferent kind. If the concept of abatenent as
understood in the Code of G vil Procedure is inported into
this case, it would do irreparable harmto the parties. For
exanple, if an appeal abates rendering either the judgnent
of the trial court or the judgment in the first appeal fina
and binding the consolidation authorities would also be
bound by it and the party whose appeal or revision abated
would lose the -chance of persuading the appellate or
revisional authority to accept its case which may result in
interfering with or setting aside the judgnent etc. in
appeal . That this could not be the intention of section 4 is
mani fest from the proviso to clause (c) of section 4. By
virtue of the proviso no one would stand to suffer on
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account of abatenent because a special forumis carved out
for adjudication of the rights of parties. [559 E-Q

Ram Adhar Singh v. Ramroop Singh and ors [1968] 2
S.CR 95  Chattar Singh and Os. v. Thakur Prasad Singh
A l.R 1975 SC 1499, and Satyanarayan Prasad and ors. V.
State of Bihar and Anr., A l.R 1980 SC 2051; referred to.
555

The High Court was in error in holding that the
judgrment and decree in respect of Khata No. 458 al so abated.
Def endant No. 7 clainmed separate, specific and exclusive
right in respect of that Khata. On his death his Ilega
representatives having not been substituted, his appea
abated. Hs legal representatives did not prefer an appea
to the High Court. The appellants’ title in respect of Khata
458 therefore became established wunder the decree of the
trial court. The abatenment of the second appeal wll have no
i mpact on the appellants 'to Khata No. 458. [562 C- E]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1359 of
1981.

Appeal by special leave fromthe " judgment and order
dated the 18th August, 1979 of the Patna H gh Court in
Second Appeal No. 697 of 1974.

B. P. Singh for the Appellants.

S. K. Mehta for the Respondents:

The Judgrment of the Court was delivered by

DESAI, J. Mst. Bibi Rahmani Khatoon _and others filed
Title Suit No. 3/70 -in the Court of the Additiona
Subordi nate Judge |, Gaya for declaration of their title and
for recovery of possession of agricultural 1ands adneasuring
4 acres 29 gunthas conprised in two holdi ngs bearing khata
nos. 458 (nakdi) and 459 (Bhouli) in Touzi No. 7535 situated
in village Parsain. The defendants in the suit were the
present respondents and three others defendants Nos. 5, 6
and 7. One Brahnadeo was defendant 7 clainmng an interest in
khata no. 458 on the basis of a sale deed executed on March
31, 1959, by one Deonandan Singh who was defendant 5 in the
trial court. It nust be made distinctly clear that Brahnmadeo
clained interest in khata no. 458 while the present
respondents claimed interest in khata no. 459 only. The
trial court decreed the suit declaring that the plaintiffs
were the owners of both the khatas and were entitled to
recover possession of the sane.

Title Appeal No. 7/74 was preferred in the court of the
Distt. Judge, Gaya, and it was heard by the learned Fourth
Addl. District Judge as per his judgnent and decree dated
July 12, 1974. The learned Addl. District Judge di sm ssed
the appeal and affirned the decree of the trial court.

Present respondents alone preferred Second Appeal No.
697/ 74 in the H gh Court of Judicature at Patna. It nust be
specifically
556
mentioned that neither defendant 7 Brahnadeo who died
pendi ng the appeal before the District Court and whose | ega
representatives were not inpleaded, nor anyone claimng
under him either came to be substituted in the appea
pending in the District Court nor any of them preferred
appeal to the High Court. This has some relevance to the
di sposal of the appeal before us and, therefore, it has been
categorically set out.

Har koo Gope and three others who clainmed interest in
khata no. 459 only, preferred second appeal against the
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di smssal of their appeal by the |learned Distt. Judge. Wen
the Second Appeal No. 697/ 74 was pending in the Hi gh Court,
an affidavit was filed on behalf of the appellants
(respondents in this Court) on Novermber 16, 1978, draw ng
attention of the Court to a notification under s.3 of the
Bi har Consolidation of Hol di ngs and Prevention of
Fragmentation Act, 1956 (’'Act’ for short) and further
intimating to the Court that the village in which the
di sputed khatas were situated was taken up for consolidation
of holdings and, therefore, the appeal pending in the High
Court would abate in view of the provision contained ins. 4
of the Act. The H gh Court accepted the subm ssion and
di sposed of the appeal by its order dated August 18, 1979,
the operative portion of which reads as under
"The appeal _abates and the judgnents and decrees
of both the courts below are hereby set aside as having

abat ed" .

Oiginal plaintiffs having been dissatisfied by the order of
the Hi gh 'Court not only abating the second appeal preferred
by the respondents but al so setting aside the judgments and
decrees of the trial court and the first appellate court as
havi ng abated, have preferred this appeal by special |eave.

Shri B.P. Singh, | earned counsel who appeared for the
appel l ants contended that even if the Second Appeal abates
by virtue of the provision contained in s. 4, on issue of a
notification under s. 3 of the Act, the H gh Court cannot
set aside the judgnents and decrees of the trial court and
the first appellate court as according to hi mwhen an appea
abates the judgnment and decree of the court against which
the appeal is preferred becones final. The second contention
of the |earned counsel is that in any view of the matter as
the present respondents had no interest in khata no. 458 and
as Brahnadeo on sale to him by Deonandan Singh al one cl ai med
interest in khata no. 458 and since the death of Brahnadeo
when t he
557
first appeal was pendi ng and his heirs and | ega
representatives having not been substituted, the appeal qua
himin respect of khata no. 458 had abated and the present
respondents could not have preferred appeal —in respect of
khata no. 458 and, therefore, the H gh Court could not have
set aside the decree in respect of khata no. 458.

Section 3 of the Act <confers power on the State
Government to make a declaration of its intention to frame a
schene for consolidation of holdings. ~Wen the State
Governnent entertains an intention to make a schenme for
consolidation of holdings in a given village, it has to
issue a notification declaring its intention to make a
schene for the consolidation of holdings in the specified
area. Section 4 provides that upon the publication 'of a
notification under sub-s. (1) of s. 3, the consequences
enunerated in s. 4 shall ensue. One such consequence is as
set out in sub-clause (c) which reads as under: -

"4, Effect of notification under section 3(1) of the

Act -

Upon the publication of the notification under
subsection (1) of section 3 in the officia
Gazette the consequences, as hereinafter set

forth, shall, subject to the provisions of this
Act, from the date specified in the notification
till the <close of the consolidation operations

ensue in the area to which the notification
rel ates, nanely:-

(c) every proceeding for the correction of records and
every suit and proceedi ngs in respect of
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declaration of rights of interest in any |and
lying in the area or for decl arati on or
adj udi cation of any other right in regard to which
proceedi ngs can or ought to be taken under this
Act, pending before any court or authority whether
of the first instance or of appeal, reference or
revision, shall, on an order being passed in that
behal f by the court or authority before whom such
suit or proceeding is pending, stand abated"

There are as nmany as 5 provisos to clause (c) of s. 4 but

only one is material which reads as under

558
"Provided further that such abatenent shall be
with out prejudice to the rights of the persons
affected to agitate the right or interest in
dispute in the said suits or proceedings before
the appropriate consolidation authorities under
and in~ accordance wi th the provisions of this Act
and-the rul es nmade thereunder".

Present appeal arises out of a suit filed by the
present appellants, who were plaintiffs, for a declaration
of their title and consequential relief of possession
nmeaning that it was ~a suit concerning agricultural land to
which title was clainedand disputed. This suit was pending
in Second Appeal at the instance of the respondents when the
notification under s. 3 (1) cane to be issued. Accordingly,
s. 4 (c) would be attracted and the necessary consequence
statutorily prescribed, must ensue. Therefore, it is
incontrovertible that = the second -appeal would  abate. Shr
Si ngh, | earned counsel for the appellants does not dispute
this | egal consequence.

The grievance of Shri Singh is that the H.gh Court
whil e making an order declaring that the second appeal has
abated, was in error in setting -aside the judgnents and
decrees of the trial court as well as of the first appellate
court which were in favour of the present appellants on the
ground that those proceedi ngs have also abated. At first
blush this argument is very attractive but if accepted it
has a potentiality of doing irreparable harm

When a schene of consolidation is undertaken, the Act
provi des for adjudication of various clains to | and invol ved
in consolidation by the authorities set up under the Act. In
order to permt the authorities so pursue adjudication of
rival clains to |and unhanpered by any proceedings in civi
courts, a whol esone provision was made that the pending
proceedings involving clainms to land in the hierarchy of
civil courts, may be in the trial court, appeal or revision
shoul d abate. This provision was made wth (a view to
ensuri ng unhanpered adjudication of <clains to |and before
the authorities wunder the Consolidation Act without being
obstructed by proceedings in civil courts or w thout being
hanpered or inpeded by decisions of the civil courts in the
course of consolidation of holdings. In order to ‘avoid
conflict consequent upon rival jurisdictions the |egislature
provided that the proceedings involving the clains to land
put in consolidation should be exclusively exam ned
559
by the authorities under the Consolidation Act and all riva
jurisdiction would be cl osed. Si mul t aneously it was
necessary to deal with the pending proceedings and that is
why the provision for abatenment of such proceedings.

The concept of abatement is known to civil law If a
party to a proceeding either in the trial court or any
appeal or revision dies and the right to sue survives or a
claim has to be answer ed, t he heirs and | ega
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representatives of the deceased party would have to be
substituted and failure to do so would result in abatenent
of proceedings. Now, if the party to a suit dies and the
abat ement takes place, the suit would abate. If a party to
an appeal or revision dies and either the appeal or revision
abates, it wll have no inmpact on the judgnment, decree or
order against which the appeal or revision is preferred. In
fact, such judgnent, decree or order wunder appeal or

revision would becone final. Such is not the scheme of
abatement as conceived by s. 4 of the Act. Here, if the
abatement as is conceptually understood in the Code of Civi

Procedure is inported, it wll do irreparable harm To

illustrate, if an appeal  abates rendering either the tria
court judgment or the judgnent in first appeal final and
bi nding, the consolidation authorities would also be bound
by it and the party whose appeal or revision abated woul d
lose its chance of persuading the appellate or revisiona
authority to accept its case which nay result in interfering
with or setting aside the judgnent, order or decree in
appeal . Such was not and could not be the intention of s. 4.
Thi s becones mani festly clear fromthe proviso to clause (c)
of s. 4 extracted hereinabove which shows that such
abat ement shall be without prejudice to the rights of the
person affected to agitate the rights or interest in dispute
in the suit or proceedi ng bef ore t he appropriate
consolidation authorities wunder and in accordance with the
provisions of the Act. No one would, therefore, stand to
suffer on account of the abatenent  because there is a
special forum carved out for adjudication of the rights
whi ch were involved in  proceedings which would abate as a
consequence of the notification under s. 3. If the
construction as canvassed for were to be adopted it would
result in irreparable harmand woul d be counter-productive.
The consolidation work would be wholly hanpered and a party
whose appeal is pending would lose the chance of convincing
the appellate court which, if successful, would turn the
tabl es against the other party in/whose favour the judgnent,
decree or order would become final on abatenent of the
appeal . Therefore, the legislature intended that not

560

only the appeal or revision would abate but the judgnent,
order or decree against which the appeal is pending would
al so becone honest as they would al so abate and this would
| eave consolidation authority free to adjudicate the clains
of title or other rights or interest in -landinvolved in
consolidation. In our opinion, therefore, the H gh Court was
right in not only holding that the second appeal pending
before it abated but also the judgment and decree of the
trial court and first appellate court would stand -abated
along with those proceedings. W reach this conclusion on
the |l anguage of ss. 3 and 4 and the schenme of the Act but
the view which we are taking is also borne out by sone
deci sions though in none of themthis position was directly
canvassed.

In Ram Adhar Singh v. Ranroop Singh & Ors., this Court
examned the effect of a provision in pari materiain a
paral |l el statute, nanely, s. 5 of the Utar Pradesh
Consol i dation of Holdings Act, 1953 ("U. P. Act’ for short).
Section 5 provided for the consequences of a declaration of
intention to prepare a schene for consolidation of hol dings
made under s. 4. As the section stood prior to its anendnent
in 1966, it did not provide for abatenment of proceedings
pending in civil courts at the comrencenent of consolidation
proceedi ngs. By the Amending Act 21 of 1966, s. 5 was
amended i ntroducing sub-s. (2)(a) to provide for abatenent
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of pending proceedings. This sectionis in pari materia with
s. 4 (c¢) of Act. At the time of the issue of the
notification an appeal by special |eave was pending in this
Court and a notice of motion was taken out requesting the
Court to pass an order abating the appeal after taking note
of sub-s. (2)(a) introduced by the Amending Act of 1966.
After negati vi ng t he contention chal | engi ng the
constitutional validity of the Arending Act, this Court held
that the suit out of which the appeal canme to the Court
woul d stand abated in view of sub-s. (2) (a) introduced in
s. 5. The enphasis is that not only would the appeal pending
inthis Court abate but the suit as a whole abated. True it
is that no contention was taken whether only the appea
woul d abate keeping the judgnent under appeal intact or the
suit as a whole would abate, but the observation of this
Court will clearly indicate that in the opinion of this
Court the suit as such would -~ abate rendering the appea
pendi ng before this Court infructuous. This decision in Ram
Adhar Singh’s case supra was
561
interms followed in Chattar Singh & O's. v. Thakur Prasad
Singh. The appeal in Chattar Singh's case related to a suit
which had a reference to a claimto the land in respect of
which a notification was issued under the UWP. Act as
amended by Act 21 of 1966. The notification was issued when
the appeal was pending before this Court. The appellants
noved for passing an order of abatenent.. Ganting the
nmotion, this Court held that the suit and the appeals stood
abated, leaving it open to the parties to work out the
rights before the appropriate authorities under  the U P
Act. Both the aforenentioned decisions were noticed in
Sat yanarayan Prasad Sah and others v. ~ State of Bihar and
another. In that case upon the issue of a notification under
s. 3 of the Act at a time when the matter was pending in the
Hi gh Court an order was nmade under s. 4 (c) abating the
proceedi ng as al so the suit fromwhich the proceedi ng arose.
Wit Petitions were filed in this Court under Article 32 of
the Constitution questioning the constitutional validity of
s. 4 of the Act as being violative of Arts. 14 and 19 of the
Constitution. After repelling the challenge to the vires of
s. 4 this Court affirmng the decisions in Ram Adhar SIngh
and Chattar Singh's case (supra) held that maybe that the
Hi gh Court should not have nullified the decree of the tria
court but should have nerely declared that the proceeding
stood abated which this Court understood ~to nmean that the
civil proceeding comes to a naught. In other words, the
proceedings from its comrencenment abate and no decision in
the proceeding at any stage would have any inpact on the
adj udi cation of clains by the parties under the Act.

Accordingly, both on principle and precedent” it is
crystal clear that where a notification is issued bringing
the land involved in a dispute in the civil proceedi ng under
a scheme of consolidation the proceedings pending in the
civil court either in the trial court, appeal or revision
shall abate as a consequence ensuing upon the issue of a
notification and the effect of abatement would be that the
civil proceeding as a whole would cone to a naught.
Therefore, the order of the High Court inpugned in this
appeal is legal and valid so far as it not only directed
abatement of the appeal pending before the H gh Court but
al so abating the judgnents and decrees of the trial court
and the first appellate court because the entire civi
proceedi ng cane to naught.
562

The next contention of Shri Singh was that the Hi gh
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Court ought not to have nullified the decree with regard to
khata no. 458 in which Brahnadeo and Deonandan Singh
defendants 7 and 5 respectively, alone were interested and
the present respondents had no interest in khata no. 458.
Learned counsel who appeared for the respondents conceded
that the present respondents have no interest in khata no.
458. It also transpires that Brahnadeo clainmed interest in
khata no. 458 alleging that he had purchased the |and
i nvol ved in the khata from Deonandan Si ngh, defendant 5. The
suit proceeded ex-parte against defendants 5 and 6 and
Brahmadeo, defendant 7 contested the suit in respect of
khata no. 458. The trial court negatived the contention of
def endant 7 Brahmadeo ' 'and accepted plaintiff's title.
Def endant 7 Brahmadeo al ong with other defendants preferred
an appeal to the District Court. Wen the appeal was pendi ng
inthe District Court, Brahmadeo, the appellant died. H's
| egal representatives were not-substituted. Since defendant
7 Brahmadeo as appellant clainmed separate, specific and
exclusive right tokhata no. 458, on his death his |ega
representatives ought to have been substituted. He was the
appel | ant. No —one was substituted on his behal f. Cbviously,
therefore, the appeal preferred by Brahnadeo abated. It may
al so be made clear that legal representatives of Brahmadeo
have not preferred second appeal . " Second Appeal was
preferred by the present respondents who clained interest in
khata no. 459 only. / Accordingly, when the appeal preferred
by the present respondents abated, it~ only abated wth
reference to khata no. 459 and in no case it woul d have any
impact on the title of present appellants which became
establ i shed under a decree of the trial court which becane
final on the appeal of Brahnadeo having abated before the
notification under s. 3, and it could not at all be dealt
with by the High Court. To that extent this appeal wll have
to be allowed and an appropriate nodificati on woul d have to
be made.

Accordingly, this appeal succeeds in part. Proceedi ngs
with regard to khata no. 459 (Bhouli) in Touzi 7535, village
Parsain were rightly abated by the H gh Court and‘'the civi
proceeding with regard to khata no. 459 as a whole would
abate leaving the parties to get ‘their rights adjudicated
before the authorities under the Act. The title of the
appel l ants declared by the trial court in respect of khata
no. 458 (nakdi) has becone unchal | engeabl e at the hands of
Brahmadeo or anyone cl aim ng through himand the
563
abatement of the second appeal will have no inmpact on the
title of the appellants to khata no. 458. The declaration
made by the trial ~court in respect of khata no. 458 is
restored. In the circunstances of the case there will” be no
order as to costs.

P.B.R Appeal s all owed-in part.
564




