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Srikrishna, J

We have had the benefit of reading the opinions expressed by our
esteened and | earned brothers Bal akri shnan, Dharmadhi kari and Arun
Kumar, JJ. Wth great respect, we are unable to persuade nyself to the
vi ews expressed therein

Br ot her Bal akri shnan, J., has indicated in his judgnent the
ci rcunst ances under which the reference has been nmade to this |arger Bench
to reconsider the correctness of the view expressed by the majority in
Assi stant Comm ssi oner, Assessment \026l1, Bangalore & Ors. vs.

Vel | i appa Textiles Ltd. & Anr.

Vel | i appa was concerned with prosecution for an of fence under
Sections 276C, 277 and 278 read with Section 278B of the Incone Tax Act,
1961. Each of the punishing sections provides that -a person found guilty
shal | be punishable with a nandatory term of inprisonnent and fine. The
majority in Velliappa took the view that since an artificial person |like a
conpany could not be physically punished to a term of inprisonnent, such a
section, which makes it mandatory to inpose a mini mumterm of
i mprisonnent, cannot apply to the case of an artificial person

The majority judgnent in Velliappa indicates that the situation is not
one of an interpretational exercise, but one that calls for rectification of an
irretrievable error in drafting of the concerned statute. It has noticed the two
Reports of the Law Conmi ssion of India of 1941 and 1947 pointing out the
i mpossibility of inplenenting such a provision without transgressing the
wel | established bounds of judicial functions and taking on the role of
legislature. It was also pointed out that the situation is neither novel, nor
uni que. Such situation has been faced in several other jurisdictions wherein
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it was recognised that the only solution to such a problemis by |egislative

action. |Instances fromthe jurisdictions in Australia, France, Canada,

Net herl and and Bel giumwere referred to. There was al so reference nmade

to the fact that the Indian Parliament was cogni zant of the problem and had
proposed the I PC (Amendnent) Bill, 1972, Cause 72(a), which specifically

was intended to take care of a situation where the offender is a conmpany and
the offence is mandatorily puni shable with inprisonnent in which case the
option was given to the Court to sentence such a corporate offender to fine
only. Reference was also nmade in Velliappa to the fact that the said
Anmendnent Bill had | apsed.

It is unnecessary to nake detailed reference to the arguments
presented to the Court in Velliappa and the view expressed thereupon, as
they are reflected in the judgnment itself. W would, therefore, deal wth
sonme of the additional argunents presented before us to persuade us to hold
that Velliappa was wongly deci ded.

LEGQ SLATI VE | NTENT

One-of the functions of the Court is to ascertain the true intention of
the Parliament in enacting the statute and, as far as permi ssible on the
| anguage of the statute, to interpret the statute to advance such | egislative
intent. If this be the test, there is no doubt that Parliament has accepted the
view taken in the majority in Velliappa as correct. Velliappa interpreted the
situation arising out of a prosecution under Sections 276C, 277, 278 read
with Section 278B of the Incone Tax Act, 1961 and the judgnent was
delivered on 16th Septenber, 2003. Section 278B was pronptly anended by
Parliament by insertion of sub-section (3) by the Finance (No. 2) Act, 2004
w.e.f. 1.10.2004. The inserted sub-section (3) reads as under:
"278B (3) Were an offence under this Act has
been commtted by a person, being a company, and
the puni shmrent for such offence is inprisonnment
and fine, then, without prejudice to the provisions
contained in sub-section (1) or sub-section(2), such
conpany shall be punished w th fine and every
person, referred to in sub-section (1), or the
director, manager, secretary or other officer of the
conpany referred to in sub-section (2), shall be
liable to be proceeded agai nst and puni shed in
accordance with the provisions of this Act."

Sim | ar anmendment was made in Walth Tax Act, 1957 also by
i nsertion of sub-section (3) in Section 35 HA by the same Finance (No. 2)
Act, 2004. In the face of these Parlianmentary anendnments, it would be futile
to look for some presunmed intention of Parlianment on a theoretical basis.
VWhen Parliament has taken note of a situation and resolved the difficulty
by a suitable anmendnent in |legislation, the Court nust hold that its decision
has correctly interpreted the | aw and accords with the Parlianmentary intent in
enacting the law as it stood prior to the enactnment. (See, Bhinaji Shanker
Kul karni v. Dundappa Vithappa Udapudi and another ).

Thus, if the interpretative function of the Court be to find out the true
intention of Parliament, then such intention has been manifested the
amendment s adopting the manner of resolving the difficulty indicated by
Vel | i appa.

JUDI Cl AL FUNCTI ON

A nunber of argunents were addressed by | earned counsel as to what
is the true function of the Court in interpreting a statute. W would prefer
to tread the conventional path that the maxim ' judicis est just dicere, non
dare’ best expounds the role of the court. It is to interpret the law, not to
nake it. The Court cannot act as a synpathetic caddi e who nudges the bal
into the hol e because the putt nmissed the hole. Even a caddi e cannot do so
wi thout inviting censure and nore. If the legislation falls short of the nmark
the Court could do nothing nore than to declare it to be thus, giving its
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reasons, so that the legislature may take notice and pronptly renedy the
situation. This is precisely what has happened in the present case.

We are unable to subscribe to the viewthat by 'judicial heroics’ it is
open to the Court to renedy an irretrievable legislative error by resort to the
theory of presumed intention of the legislature. It was contended that the
Court shoul d adopt a purposive construction of statutes. The dicta of
Denning L.J. in Seaford Court Estates Ltd. vs. Asher were pressed into
service for emulation. The view of Denning L.J., that 'judicial heroics’ were
warranted to cope with the difficulties arising in statutory interpretation, was
severely criticized by the House of Lords in Magor & St. Mellons R D. C.

V. Newport Corporation . Lord Sinonds said, "the duty of the Court is to
interpret the word that the |egislature has used. Those words may be
anbi guous, but, even if they are, the power and duty of the court to trave

out side them on a voyage of discovery are strictly limted." "It appears to
me", said Lord Sinonds, "to be a naked usurpation of |egislative function
under the thin disguise of interpretation”. Lord Mrton observed: "these

heroi cs are out of place". Lord Tucker said, "Your Lordships would be
acting'in /a | egislative rather than a judicial capacity if the view put forward
by Denning, L.J., were to prevail." This disapproval of Denning L.J.’s
approach was cited with approval by this Court in Punjab Land
Devel opnent and Recl amati on Corporation Ltd. vs. Presiding Oficer,
Labour Court
The argument” of purposive interpretation, therefore, does not appea
when the statute in plain terns says sonething.

| NTERPRETATI VE EXERCI SE

There appears to be a difference of opinion anongst the |earned
counsel assailing the correctness of majority viewin Valliappa as to whether
the task of the Court in the case on hand is one of statutory interpretation
Sone counsel have argued that it is open to the Court to read the words
"“inprisonnent and fine" as "inprisonnent or fine". In our view, such a
construction is inpermissible. First, it virtually amounts to rewiting of the
section. The Court woul d be reading the section as applicable to different
situations with different meanings. If the offender is a corporate entity, then
only fine is inposable; if the offender is a natural person, he shall be visited
with both the mandatory term of i npri sonnent and fine. The exercise would
then beconme one of putting a fluctuating or varying interpretation on the
statute dependi ng upon the circunstances. That i's not perm ssible for the
Court, either on principle, or on precedent. Wile it nmay be perm ssible for
the court to read the word "and’ as "or’, or vice versa, whatever the
interpretation, it must be uniformy applied to all situations. If the
conjunction "and is read disjunctively as "or", then the intention of
Parlianment would definitely be defeated as the nmandatory term of
i mpri sonnent would not be avail abl e even in-the case of a natural person
We have not been shown any authority for the proposition that it is open to
the Court to put an interpretation on a statute which could vary with the
factual matrix.

Secondly, when a statute says the Court shall inmpose a term of
"inprisonment and a fine', there is no option left in the Court to say that
under certain circunstances it would not inpose the nandatory term of
imprisonnent. It is trite principle that punishment nust followthe
convi cti on.

In State of Maharashtra vs. Jugamander Lal this Court observed:

(at p.b5)

"By saying that a person convicted of the of fence shal
be sentenced to inprisonment of not |ess than one year
the Legislature has made it clear that its conmand is to
award a sentence of inprisonnent in every case of

convi ction."

[See also in this connection: Gul Mahmud Shah vs. Enperor ; Jayaram
Vi t hoba and another vs. The State of Bonbay ; Jagnohan Si ngh vs.
State of U.P. and Mdi Industries Ltd. Vs. B.C. Coel ]
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Thirdly, if on the words used by the legislature it is inpossible to
effectuate the intention of the legislation, nanely, to punish a conpany to
i mprisonnent, it is not possible to read the section in any other manner to
i npose any ot her punishnent on the offender. "W cannot aid the
| egislature’s defective phrasing of an Act, we cannot add and nend, and, by
construction, make up deficiencies which are left there", said the Judicia
Conmittee in Crawford vs. Spooner . In other words, the | anguage of
Acts of Parliament and nore especially of the nodern Acts, nust neither be
extended beyond its natural and proper limits, in order to supply om ssions
or defects, nor strained to neet the justice of an individual case.

"If", said Lord Broughamin Gwnne vs. Burnell , "we depart from
the plain and obvi ous nmeani ng on account of such views (as those pressed in
argunents on 43 Geo, 3, C99), we do not in truth construe the Act, but alter
it. W add words to it, or vary the words in which its provisions are couched.
We supply a defect which the |egislature could easily have supplied, and are
maki ng the law, not interpreting it. This becones peculiarly inproper in
dealing with a nodern statute, because the extrene conci seness of the
anci ent” statutes was the only ground for the sort of legislative interpretation
frequently put upontheir words by the judges. The prolixity of nodern
statutes, so very remarkable of late, affords no grounds to justify such a sort
of interpretation.”

The interpretati on suggested by the | earned counsel arguing against
the mpjority view taken i'n Velliappa, which has appeal ed to our | earned
br ot hers Bal akri shnan, ~Dhar madhi kari and Arun Kumar, JJ., would result in
the Court carrying out a legislative exercise thinly disguised as a judicial act.

The argurment of M. Jethmalani that Section 11 of |PC defines the
word 'person’ to include a conpany, and because of Section 7 it is an
i nexorabl e definition which nust perneate and | end col our to construction
of all sections, is an argunent of petitio principii and really begs the
guestion. Irrespective of a declarationin the statute that it shall be applied
"unl ess there is anything repugnant in the clause to the context’, such an
interpretation must necessarily be inplied as form ng part of all statutes.
[See in this connection, Conmissioner of Sales Tax vs. Union Medica
Agency ; Kartick Chandra vs. Harsha M Dasi ; Ednmund N. Schuster
vs. Assistant Collector of Custons, New Del hi ; State of Maharashtra
vs. Syndicate Transport ; and Knightsbridge Estates Trust Ltd. Vs.
Byrne and others ] The definition of any word in a statute mnust
necessarily depend on the context in which the word is used in the statute. If
the statute says that the ’'person’ conmitting the offence shall be mandatorily
sent to prison, this principle would suggest that such a section woul d not
apply to a juristic person.

The maxim ’'lex non cogit ad inpossibilia , Llike all maxinms, only
tells us that | aw does not contenpl ate sonmething which cannot be done. The
maxi m applies, in so far as persuading the Court to hold that it i's inpossible
to send a company to prison. The maxi mby itself does not enmpower the
Court to break up the section into convenient parts and apply them
sel ectively. Nor does the maxim’' |l nmpotentia excusat 1egeni apply here for
the sane reason. Au contraire, the application of these two naxins could
equal |y persuade the Court to ignore the | anguage of the statutory provision
in the case of a juristic person, there being no warrant for the dissecting of
the section and treating only one part as capabl e of inplenentation when the
mandat e of the section is to inmpose the whole of the prescribed puni shnent.

In the witten subm ssions on behalf of Iridiumlindia Tel ecomLtd.-
(the petitioner in Special Leave Petition (Criminal) No. 4995 of 2003), a
fallaci ous mathematical syllogismis put forward in support. The argunent
is that the statute mandates ('A+B'); if A is inpossible, then A=0. Then
the statutory nmandate would be only (Zero+B), which is really equal to 'B
(presumably "A = inmprisonment and 'B' = fine). There is no warrant for the
assunption that the value of "A" reduces to zero nerely because it is
i mpossible in case of a corporate offender. It could very well be that "A is
indeterm nate. In that case, the mathematical |ogic would break down
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(Indeterm nate+B) = Indeterm nate, which is exactly what has been held by
Vel | i appa, nanely, that the statute would becone unworkable in the case of

a juristic person. Ergo, it cannot apply to a juristic person for all the reasons
adunbrated by the majority in Velliappa.

The maxim’ut res magi s val eat quam pereat is pressed into service to
contend that the duty of the Court is to construe the enactnent in such a way
is to inplenment rather than defeat the | egislative purpose. |n our view, this
maxi m can be pressed into service only if it is permssible to extract another
reasonabl e meaning fromthe plain words used in the statute. There is a
further difficulty in accepting this principle as applicable to the case on
hand. This principle mght enable the Court to resolve the difficulty in
construing a statute so that an interpretation is put on the statute which wll
carry forward the intention of the statue. However, it is to be renenbered
that the interpretation put on the statute nust be of determinative inport in
all cases. This nmaxim cannot enable the Court to put a variant construction
on the statute, which would vary with the circunmstances of different cases.
For exanple, if this maximis applied to construe a section such as Section
56(1) (i) of the Foreign Exchange Regul ation Act, 1973, it is not permssible
for the Court to hold that the Section would nean one thing in the case of an
of fender, who i's a natural person and sonething else in the case of an
of fender, who is a juristic person. Such a situation can only be brought
about by Parlianentary |egislation of the nature cited earlier. The nandate
of the legislature can be interpreted so as to advance the purpose of the
| egislation. Wiatever interpretation is given nust be applicable equally in
all situations. Neither this maxim nor any other maxi m enables a Court to
interpret a statute in different waysunder different fact situations.

ARGUMENT OF CONSEQUENCE

A final argument, nmore in terroremthan based on reason, put forward
was that, if the mpjority viewin Velliappa is upheld, it would be inpossible
to prosecute a nunber of offenders in several statutes where strict liability
has been inposed by the statute. |If that be so, so be it. As already pointed
out, the judicial functionis limted to finding solutions within specified
parameters. Anything nore than that would be 'judicial heroics’ and ’naked
usur pation of |egislative function’

JURI SPRUDENTI AL PRI NCI PLE

Kenny in "The Qutlines of Crimnal Law' observes as under
"Moreover a corporation is devoid not only of mnd,
but al so of body; and therefore incapabl e of the usual
crimnal punishnments. "Can you hang its comon
seal ?" asked an advocate in Janes KK s days
(8st.Tr.1138)."
"Thus the fact that a corporation cannot be hanged or
i mprisoned sets alinmt to the range of its crimnal
l[iability. A corporation can only be prosecuted, as
such, for offences which can be punished by a fine."

Para 57 of the judgnment in Velliappa specifically notices that
corporate crinminal liability cannot be inposed w thout naking
correspondi ng | egi sl ati ve changes such as the inposition of fine in lieu of
i mprisonnent. That such requisite |egislative changes were introduced in
Australia, France (Penal Code of 1992), Netherlands (the Economc
O fences Act, 1950 and Article 51 of the Crimnal Code) and Belgium (in
1934 Cour de Cassation) is already referred to in Velliappa.

We see nothing special in the Indian context which requires us to take
a different view In all these jurisdictions, the view that prevailed was that,
where a statute inmposes nandatory inprisonnent plus fine, such a provision
woul d not enabl e the punishment of a corporate offender. If the |egislatures
of these countries stepped in to resolve the problemby appropriate
| egi sl ative enactnments giving option to the Courts to inmpose fine in |lieu of
i mprisonnent in the case of a corporate offender, we see nothing special in
the I ndian context as to why such a course cannot be adopted. Merely
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because the situation confronts the Courts in a nunber of statutes, the Court
need not feel deterred in construing the statute in accordance with reason

The argunment that the Criminal Procedure Code, 1973 recognises
di fferent stages of cognizance, prosecution, conviction and puni shnent and
that it is open to the Court to stop short of actual inposition of punishnent,
is opposed to the law laid down by this Court in a series of cases. In State of
Maharashtra vs. Syndicate Transport (supra); Ednmund N. Schuster vs.
Assi stant Col |l ector of Customs, New Del hi (supra) and Kartick Chandra
vs. Harsha M Dasi (supra) it has been held that once the court after trial in
accordance with the prescribed procedure comes to a finding of guilt and
convicts an offender, the court is bound to sentence the of fender with the
puni shnment prescribed inlaw. In other words, sentence nust inexorably
foll ow conviction, as night follows the day. The argunent that it is open to
the court to abandon its duty midway wi thout inposition of punishnent of
the offender, is one w thout nerit.

The reliance on Section 48A of the Mnopolies and Restricted Trade
Practices Act, 1969, which was inserted by the 1984 amendnent, is of no
consequence. The section nerely says "any person or body corporate’ or
which "does or omts to do what is nmentioned in the Act shall be punishable
with 2 years inprisonnent and-also with fine which may exceed to

Rs. 10000/-." W do not think that reliance on this section in any way
advances the contention canvassed by the counsel in favour of overruling the
view taken by the majority in Velliappa. It is obvious that notw thstanding

such an anendrment nmade in 1984, a body corporate cannot be visited with

i mprisonnent for any term This section, therefore, is of the same nature as
the ones which were the subject matters in the fiscal statutes |like Income
Tax Act and Weal th Tax Act or Foreign Exchange Regul ation Act. That the
Parliament is alive to the situation and has renedied the difficulty wth
alacrity is really indicative of its recognition of the correctness of the
majority view taken in Velliappa.

For all these reasons, we are of the opinion that the majority view of
this Court in Velliappa is correct and does not require any reconsideration
by this Bench. Al the matters conprised in this group be placed before
appropriate Benches for disposal in-accordance with | aw.

K. G BALAKRI SHNAN, J.

Leave granted.

The appellant in Civil Appeal No. 1748 of 1999 filed a wit
petition before the Hi gh Court of Bonbay chall engi ng various notices
i ssued to them under Section 50 read with Section 51 of the Foreign
Exchange Regul ation Act, 1973 (for short, the FERA Act) and
contended that the appellant conpany was not liable to be prosecuted
for the offence under Section 56 of the FERA Act. In this appeal filed
agai nst the judgnent of the Division Bench of the Bonbay Hi gh Court,
dated 7th Novenber, 1998, the appellant contends that no crinina
proceedi ngs can be initiated against the appellant-conpany for the
of fence under Section 56(1) of the FERA Act as the m nimum
puni shment prescri bed under Section 56(1)(i) is inprisonnent-for a
termwhi ch shall not be |ess than six nonths and with fine. Secti on
56 of the FERA Act, 1973 reads as follows :

"56. O fences and prosecutions - (1) Wthout prejudice
to any award of penalty by the adjudicating officer under this
Act, if any person contravenes any of the provisions of this Act
(ot her than Section 13, clause (a) of sub-section (1) of section
18, Section 18A, clause (a) of sub-section (1) of section 19, sub-
section (2) of section 44 and sections 57 and 58, or of any rule,
direction or order nade thereunder, he shall, upon conviction by
a court, be punishable, --
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(i) in the case of an offence the anpbunt or value involved in
whi ch exceeds one | akh of rupees, with inprisonnment for a term
whi ch shall not be less than six nmonths, but which may extend
to seven years and with fine:

Provided that the court may, for any adequate and specia
reasons to be nentioned in the judgnent, inpose a sentence of
i mprisonnent for a term of |ess than six nonths.

(ii)\ 005\ 005.
(2)\ 005\ 005
(3)\ 005\ 005
(4)\ 005\ 005
(5)\ 005\ 005
(6)\ 005\ 005. "

The contention of the appellants in ot her connected nmatters
also is to the same effect that in a case where the offence is
puni shable with a nandatory sentence of inprisonment, the conpany
cannot be prosecuted as the sentence of inprisonnment cannot be

enf orced agai nst the conpany. VWen the matter came up before the
bench of three | earned Judges of this Court, the decision in

Assi stant Conmm ssi oner, Assessnent-1| Bangalore & O's vs.

Vel | i appa Textiles Ltd & Anr. (2003) 11 SCC 405 was cited in

support of that contention. The bench doubted the correctness of the

above decision and by reference order dated 16.7.2004 reported in
2004(6) SCC 531, the matter has thus been placed before this
Court by the | earned Chief Justice of India for our decision

The question that arises for consideration.is whether a conpany
or a corporate body could be prosecuted for offences for which the
sentence of inprisonment is a mandatory puni shrent. In Vel liappa
Textiles’ case (supra), by a majority decision it was held that the
conpany cannot be prosecuted for offences which require inposition

of a mandatory term of inprisonnent coupled with fine. It was further
hel d t hat where puni shnent provided is inprisonnent and fine, the
court cannot inpose only a fine. I'n Velliappa Textiles, prosecution

was | aunched agai nst the respondent, a private |inmted conpany, for
the of fences puni shabl e under Sections 276-C, 277 and 278 read with

Section 278-B of the Incone Tax Act. Under Section 276-C and 277
of the Income Tax Act, the substantive sentence provided is the
sentence of inmprisonnment and fine. Speaki ng for the majority, one

of us, (Srikrishna, J.) held that the first-respondent conpany cannot

be prosecuted for offences under Section 276-C, 277 and 278 read

with Section 278-B since each of these sections requires the

i mposition of a mandatory term of inprisonment coupled with a fine

and | eaves no choice to the court to inpose only a fine: The npjority
was of the viewthat the legislative nandate is to prohibit the courts
fromdeviating fromthe ni ni mum nmandat ory puni shnent. prescri bed

by the Statute and that while interpreting a penal statute, if nore than
one view is possible, the court is obliged to | ean in favour of the
construction which exenpts a citizen frompenalty than the one which

i nposes the penalty. Fol | owi ng the decision in State of

Mahar ashtra vs. Juganander Lal AR 1966 SC 940, it was held

that the expression used is "inprisonnent and fine" and the court is
bound to award sentence of inprisonment as well as fine and that

there is no discretion on the part of the court to inpose only a fine and
that the court cannot interpret the statutory provisions in a way so as
to supply a lacuna in a statute.

The view expressed in Velliappa Textiles is seriously assail ed
before us by the Additional Solicitor General, M. Ml hotra, who
appeared for the respondents. Seni or Counsel Shri KK Venugopal




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

20

Shri  Andhi yarujina, Shri Ashok Desai and other counsel supported the
contention that a conpany cannot be prosecuted for an offence, for

whi ch the mandatory sentence is inprisonnent. Shri Ram Jet hmal an
appearing for the appellant in the appeal arising out of Special Leave
Petition (Crl.) No. 4995 of 2003 supported the view that the conpany
is liable to be prosecuted even if the offence is punishable both with
a termof inprisonnment and fine. He subnmitted that in case the

conpany is found guilty, the sentence of inprisonnent cannot be

i mposed on the conmpany and then the sentence of fine is to be

i mposed and the court has got the judicial discretion to do so. He
further subnmitted that this course is open only in the case where the
conpany is found gquilty but if a natural person is so found guilty,
both sentence of inprisonment and fine are to be inposed on such

per son.

There is no dispute that a conpany is liable to be prosecuted
and puni shed for crimnal offences. Al though there are earlier
authorities to the effect that  corporations cannot conmt a crinme, the
general |y ‘accepted nmodern rule is that except for such crinmes as a
corporati'on” is held incapable of conmitting by reason of the fact that
they involve personal malicious intent, a corporation nay be subject
to indictment or other crimnal process, although the crimnal act is
conmitted through its agents.

As in the case of torts, the general rule prevails that the
corporation nmay be crimnally liable for the acts of an officer or agent,
assumed to be done by him when exercising authorized powers, and
wi t hout proof that his act was expressly authorized or approved by the

cor porati on. In the statutes defining crimes, the prohibition is
frequently directed against any "person” who commts the prohibited
act, and in nmany statutes the term "person" is defined. Even if the

person is not specifically defined, it necessarily includes a corporation
It is usually construed to include a corporation so.as to bring it within

the prohibition of the statute and subject it to punishment. I n nost
of the statutes, the word "person" is defined to include a corporation.
In Section 11 of the I ndian Penal Code, the "person" is

defined thus :

"The word "person" includes any Conmpany or Association
or body of persons, whether incorporated or not."

Therefore, as regards corporate crinmnal liability, there is no
doubt that a corporation or conpany could be prosecuted for any
of f ence puni shabl e under |aw, whether it is comng under the strict
[iability or under absolute liability.

I nasmuch as all crimnal and quasi-crimnal offences are
creatures of statute, the anenability of the corporation to
prosecution necessarily depends upon the term nol ogy enpl oyed in
the statute. In the case of strict liability, the term nol ogy enpl oyed
by the legislature is such as to reveal an intent that guilt shall not be
predi cated upon the automatic breach of the statute but on the
establ i shnent of the actus reus. subject to the defence of due
di | i gence. The law is prinmarily based on the terns of the statutes. In
the case of absolute liability where the legislature by the cl earest
i ntendnment establishes an offence where liability arises instantly upon
the breach of the statutory prohibition, no particular state of mind is a
prerequisite to guilt. Cor porations and individual persons stand on
the same footing in the face of such a statutory offence. It is a
case of automatic prinmary responsibility. It isonly in a case
requiring nmens rea, a question arises whether a corporation could
be attributed with requisite nmens rea to prove the guilt. But as we
are not concerned with this question in these proceedings, we do not
express any opinion on that issue.
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In series of offences punishable under various statutes,
sentence of inprisonment and fine are prescribed as the punishnent.
In some of these enactnments, for certain offences a mnimm period
of inprisonment is prescribed as puni shment. Under Section 56(1) (i)
of the FERA Act, in respect of certain offences, if the anobunt or val ue
i nvol ved therein exceeds one | akh of rupees, the punishnent
prescribed is inprisonment for a termwhich shall not be | ess than six
nont hs, but which may extend to seven years and with fine. I n any
ot her case, the punishnent prescribed is inprisonnment for a term
which may extend to three years or with fine or with both.

Going by the provisions in Section 56 of the FERA Act, if the
vi ew expressed in Velliappa Textiles is accepted as correct |aw, the
conpany could be prosecuted for an offence involving rupees one | akh
or less and be punished as the option is given to the court to inpose
a sentence of inprisonment or fine, whereas in the case of an offence
i nvol viing an anount or val ue exceedi ng rupees one | akh, the court is
not given a discretion to inpose inprisonnent or fine and therefore,
the conpany cannot be prosecuted as the custodial sentence cannot
be i nmposed on-it.

The legal difficulty arising out of the above situation was noticed
by the Law Conmission and in its 41st Report, the Law Commi ssion
suggest ed anendnent to Section 62 of the Indian Penal Code by
adding the follow ng lines :

"I n every case in which the offence is only
puni shabl e with inmprisonment or w th inmprisonnment and
fine and the offender is a conpany or other body corporate
or an association of individuals, it shall be conmpetent to
the court to sentence such offender to fine only."

Thi s reconmendati on got no response fromthe Parlianent and
again inits 47th Report, the Law Comm ssion in paragraph 8(3) nade
the follow ng recomendation :

"I'n many of the Acts relating to economic offences,

i mprisonnent is mandatory. \Were the convicted person

is a corporation, this provision becomes unworkable, and it
is desirable to provide that in such cases, it shall be
conpetent to the court to inpose a fine. This difficulty can
ari se under the Penal Code also, but it is likely to arise
nore frequently in the case of econom c |aws. W,

therefore, recomend that the follow ng provision should

be inserted in the Penal Code as, say, Section 62:

(1) In every case in which the offence is

puni shable with inprisonnent only or with inprisonment
and fine, and the offender is a corporation, it shall be
conpetent to the court to sentence such offender to fine
only.

(2) In every case in which the offence is

puni shable with inprisonnent and any other puni shment

not being fine, and the offender is a corporation, it shall be
conpetent to the court to sentence such offender to fine.

(3) In this section, "corporation" nmeans an
i ncorporated conpany or other body corporate, and
includes a firmand other association of individuals."
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But the Bill prepared on the basis of the recommendations of
the Law Commi ssion | apsed and it did not becone | aw. However few
of these recomendati ons were accepted by the Parlianment and by
sui tabl e amendnent some of the provisions in the taxation statutes
wer e anended.

The question whether a conpany could be prosecuted for an
of fence for which nmandatory sentence of inprisonnent is provided
continued to agitate the mnds of the courts and jurists and the | aw
continued to be the old | aw despite the recomrendati ons of the Law
Conmi ssion and the difficulties were expressed by the superior courts in
many deci si ons.

The question under consideration is that where an accused is
found guilty and the punishnent to be inposed is inprisonnent and
fine, whether the court-has got the discretion to inmpose the sentence
of fine alone. Senior counsel - Shri Jethmal ani contended that iif a
corporate body is found guilty of the offence commtted, the court,
t hough bound to inpose the sentence prescribed under |aw, has the
di scretion to-inpose the sentence of i nprisonment or fine as in the case
of a conpany or corporate body the sentence of inprisonment cannot
be i mposed on it and as the | aw never conpels to do anything which is
i npossi ble, the court has to follow the alternative and inpose the
sentence of fine. The counsel al so hastened to add that this discretion
could be exercised only in respect of juristic persons and not in respect
of natural persons. It was contended that by doing so, the court
does not alter the provisions of the l'aw by interpretation, but only
carry out the nandate of the |egislature. Senior counsel appearing for
ot her appellants, on the other hand, contended that the Parlianment
enacted |aws knowing fully well that the conpany cannot be subjected
to custodial sentence and therefore the legislative intentionis not to
prosecute the conpani es or corporate bodi es and when the sentence
prescri bed cannot be inmposed, the very prosecution itself is futile and
nmeani ngl ess and thus the nmajority decision in Velliappa Textiles has
correctly laid down the | aw. The counsel on either side drew our
attention to various decisions on 'the point.

Different H gh Courts have taken different views on this
qguesti on. In State of Maharasthra - vs. Syndicate Transport
1963 Bom L.R 197, it was held that the conpany cannot be prosecuted
for of fences which necessarily entail consequences of a corpora
puni shnent or inprisonnent and prosecuting a conpany for such
of fences would only result in the court stultifying itself by enbarking on
a trial in which the verdict of guilty is returned and no effective order
by way of sentence can be nade.

In Kusum Products Limted vs. S.K Sinha, ITO Centra
Crcle-X, Calcutta 126 I TR 804 (1980), the Calcutta H gh Court took
the view that even though the definition of "person" under Section
232(3)(i) 1is wide enough to include a conpany or a juristic person, the
word "person" could not have been used by Parlianment in Section 277
(I'ncome Tax Act) in the sense given in the definition clause. It was
further held that the intention of the Parlianent is otherw se because
i mprisonnment has been made conpul sory for an of fence under Section
277 of the Act and a conpany being a juristic person cannot possibly be
sent to prison and it is not open to court to inmpose a sentence of fine or
allow to award any punishnment if the court finds the conpany guilty
under the said Section, and if the court does it, it would be altering the
very scheme of the Act and usurping the legislative function

In Badsha vs. Incone Tax Officer 1987 (1) K L. T. 112
Justice Thomas, J., as he then was, follow ng the decision of the
Al | ahabad High Court in Modi Industries Linmted vs. B.C. Goel 144
| TR 496 (1983), held t hat "A company regi stered under the
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Conpani es Act, 1956 is a juristic person and cannot be awarded the

puni shnment of inprisonment and hence cannot be prosecuted for

breach of Sections 277 and 278 of the Act" and therefore the court held
that the first accused being a firmwas not liable to be prosecuted for
of fences under Section 277 and 278.

In P.V. Pai vs. R L. Rnawmm, Dy. Conm ssioner, Incone
Tax, (1993) 2 Conp. L.J, 314 (Karn.), it was held that inprisonnent
al one was the punishnment that could be inposed on a person found
guilty and that the legislature intended that the offence under Section
277 should be met with puni shment of conpul sory inprisonment and
fine, and courts have no jurisdiction to inpose fine only and if that is
done it would be altering the very schenme of the Act.

It is also pertinent to nake reference to the decision of this
Court in State of Maharashtra vs. Juganmander Lal AIR 1966 SC
940. That was a case where the accused was found guilty under
Section 3(1) of Suppression of I'nmoral Traffic in Whnen & Grls Act,
1956. Under ~ Section 3(1) of that Act, any person found guilty shall be
puni shabl'e on his first conviction with rigorous inprisonnent for a term
of not | ess than one year and not nore than three years and al so with
fine which may extend to two thousand rupees. The Hi gh Court took
the view that the word "punishabl e" used in the Section postul ated a
di scretion on the court to inpose a sentence of inprisonnent or a
sentence of fine or both. But this Court held that in the context in
whi ch the word "puni shabl e" has been used in Section 3(1), it is
i mpossible to construe it as giving any di scretion to the court in the
matter of determ ning the nature of sentences to be passed in respect of
a contravention of the provision. By using the expression "shall be
puni shabl e" the | egislature has made it clear that the offender shall not
escape t he penal consequences. What the consequences are to be are
then specified in the provision and they are rigorous inprisonnment for a
peri od not | ess than one year and not nore than three years and also a
fine which my extend to Rs.2,000/-. These are the punishnments with
respect to a first of fence and higher punishnents are prescribed in
respect of a subsequent offence. By saying that a person convicted of
the of fence shall be sentenced to(inprisonnent of not |ess than one
year, the Legislature has nade it clear that the command is to award a
sentence of inprisonment in every case of conviction. It isdifficult to
concei ve of clearer |anguage for couching such comrand.

The counsel for the appellant relying on the above decision
contended that when the Section commands the puni shnent for
i mprisonnment and fine, the court is not left with any discretionary power
to alter the sentence and that would anount to re-witing the
provi sions of the |aw

Contrary view has been taken in series of other decisions to
whi ch our attention was drawn.

A full Bench of the Delhi H gh Court in Delhi Miniciaplity vs.
J.B. Bottling Conpany 1975 Crl. L.J. 1148 considered a sinilar

guesti on. The respondent - conpany was found guilty under Section 7
read with Section 16 of the Prevention of Food Adulteration Act, / and
was fined rupees five thousand. The respondent -conpany filed  an

appeal and contended that for the offence under Section 16 of the
Prevention of Food Adulteration Act, the m nimum period of six nonths
i mprisonnent is prescribed and the conpany is inmune from
prosecution as the sentence contenpl ated under | aw cannot be inposed
on it. The Court held that:

"The office of the judges is always to nmake construction
as shall suppress the m schief and advance the renedy
and therefore it will stay its hand in passing the sentence
which will be inmpossible to execute but pass only such
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sentence which can be executed, nanely, fine. The

proviso to Section 16 applies only to the three cl asses of
of fences nentioned therein and as conpared to the rest of
the of fences contenplated by the Act are of |ess serious
nature and if indictnment of the conpany is confined to only
those offences which are covered by the proviso, then not
only the intention of the legislature is defeated, but the
provi sions of Section 16(1-D) and Section 18 are also to
that extent rendered nugatory, insofar as the offences are
conmitted by the conpani es".

In Oswal Vanaspati & Allied Industries vs. State of Utar
Pradesh (1993) 1 Conp. L.J. 172 (All.), the appellant-conpany sought
to quash the conplaint filed against it by the Food Inspector under
various sections of the Act alleging that the conpany cannot be
prosecuted for an of fence under-Section 16 of the Act as the sentence
of inprisonnent provided under that section after its anendnent by the
Preventi on of ‘Food Adulteration (Anendrment) Act No. 34 of 1976 which
i s mandatory cannot be awarded to it. In paragraph 7, the Full Bench of
the All ahabad H gh Court held as follows :

"A company being a juristic person cannot obviously be
sentenced to inprisonment as it cannot suffer
i mprisonment. The /question that requires deternmnation is
whet her a sentence /of fine alone can be inposed on it
under Section 16 of the Act or whether such a sentence
woul d be illegal and hence cannot be awarded to it. It is
settled | aw that sentence or punishnent nust follow
conviction; and if only corporal punishment i's prescribed, a
conpany which is a juristic person cannot be prosecuted
as it cannot be punished. |[|f, however, both sentence of
i mprisonnent and fine is prescribed for natural persons
and juristic persons jointly, then, though the sentence of
i mpri sonnent cannot be awarded to a comnpany, the
sentence of fine can be inposed on it. Thus it cannot be
held that in such a case the entire sentence prescribed
cannot be awarded to a conpany as a part of the
sentence, nanely, that of fine can be awarded to-it. Legal
sentence is the sentence prescribed by |l aw. A sentence
which is in excess of the sentence prescribed is always
illegal; but a sentence which is | ess than the sentence
prescri bed may not in all cases be illegal."

It is also appropriate to make reference to a decision of 'the

United States Supreme Court. The judgrment was rendered in United
States vs. Union Supply Conpany 54 Law. Ed. 87 by Justice
Hol nes. There was an indictnent of a corporation for willfully

violating the sixth section of the Act of Congress of 1902 and any

person who willfully violates any of the provisions of this Section shall
for each such offence, be liable to be punished with fine not |1ess than
fifty dollars and not exceeding five hundred dollars, and inprisonnent
for not |ess than 30 days, nor nore than six nonths. It is interesting
to note that for the offence under Section 5, the Court had

di scretionary power to punish by either fine or inprisonment, whereas
under Section 6, both punishnents were to be inposed in all cases.

The plea of the conpany was rejected and it was held

"It seens to us that a reasonable interpretation of the
wor ds used does not lead to such a result. If we
conpare Section 5, the application of one of the penalties
rather than of both is made to depend, not on the
character of the defendant, but on the discretion of the
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Judge; yet, there, corporations are nentioned in terns\005\005.
And if we free our minds fromthe notion that crimna
statutes nust be construed by sone artificial and

conventional rule, the natural inference, when a statute
prescri bes two i ndependent penalties, is that it neans to
inflict themso far as it can, and that, if one of themis

i npossible, it does not nmean, on that account, to let the

def endant escape."

The Counsel for the appellant contended that the penal provision
in the statute is to be strictly construed. Reference was made to
Tol aram Rel umal and another Vs. The State of Bonbay 1955(1)
SCR 158 at 164 and G rdhari Lal Gupta Vs. D.H Mehta and anot her
1971(3) SCC 189. It is‘truethat all penal statutes are to be strictly
construed in the sense that the Court nust see that the thing charged
as an offence is within the plain nmeaning of the words used and nust
not strain the words on any notion that there has been a slip that the
thing is so clearly within the mschief that it nmust have been intended to
be included and woul d have included if thought of. Al penal provisions
like all other statutes are to be fairly construed according to the
| egislative intent as expressed in the enactnent. Here, the |legislative
intent to prosecute corporate bodies for the offence commtted by them
is clear and explicit and the statute never intended to exonerate them
frombeing prosecuted. ~ It is sheer violence to commpnsense that the
| egi sl ature intended to punish the corporate bodies for mnor and silly
of fences and extended i mMmunity of prosecution to nmajor and grave
economni c cri mes.

The distinction between a strict construction and a nore free
one has di sappeared in nodern-times and now nostly the question is
"what is true construction of the statute?" A passage in Craies on
Statue Law 7th Edn. reads to the follow ng effect

"The distinction between a strict and a liberal construction
has al nost di sappeared with regard to all classes of
statutes, so that all statutes, whether penal or not, are

now construed by substantially the same rules. Al
nodern Acts are framed with regard to equitable as well as
| egal principles.’ "A hundred years ago", said the court

in Lyons’ case, "statutes were required to be perfectly
preci se and resort was not had to a reasonabl e
construction of the Act, and thereby crimnals were often
all owed to escape. This is not the present node of
construing Acts of Parlianent. They are construed now
with reference to the true meaning and real intention of
the legislature.”

At page-532 of the sane book, observations of
Sedgwi ck are quoted as under

"The nmore correct version of the doctrine

appears to be that statutes of this class are to
be fairly construed and faithfully applied
according to the intent of the legislature wthout
unwar r ant abl e severity on the one hand or
unjustifiable lenity on the other, in cases of
doubt the courts inclining to nercy."

The question, therefore, is what is the intention of the
legislature. It is an undisputed fact that for all the statutory offences,
conpany al so could be prosecuted as the "person" defined in these
Acts includes "company, or corporation or other incorporated body."
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Even for of fences under Section 56(1)(ii) FERA Act, the conpany

coul d be prosecuted as the anmount involved is | ess than rupees one

| akh and there is no mandatory sentence of inprisonment and the

prescri bed puni shment is inprisonnent for a termwhich may extend

to three years or with fine or with both. It is also pertinent to note
that the object of the anendnent was to have nore stringent

provi si ons where the amount involved in the offence is nore than

rupees one | akh. It is not reasonably possible to assune that
amendnment to the Section was carried out to give immunity to
corporate bodies fromprosecution for serious offences. The schene

of the Indian Penal Code also would show that for serious and graver
of fences, mandatory sentence of inprisonnent is prescribed and for
| ess serious offences the court is given a discretionary power of

i mprisonnment or fine.

In the case of penal code offences, for exanple under Section

420 of the Indian Penal Code, for cheating and dishonestly inducing
delivery of property, the puni shment prescribed is inprisonnent of

ei ther description for a termwhich nay extend to seven years and

shall also be liable to fine; and for the offence under Section 417,
that is, sinple cheating, the punishment prescribed is inprisonnent of
either description for a term which may extend to one year or wth
fine or with both. If the appellants’ plea is accepted that for the
of fence under Section 417 IPC, which is an offence of mnor nature, a
conpany could be prosecuted and punished with fine whereas for the

of fence under Section 420, which is an aggravated form of cheating

by which the victimis dishonestly induced to deliver property, the
conpany cannot be prosecuted as there is a nandatory sent ence of

i mprisonment .

So al so there are several other offences in the Indian Pena
Code whi ch describe offences of serious nature whereunder a
corporate body also may be found guilty, and the puni shnent
prescribed is mandatory custodial sentence. There are series of
ot her offences under various statutes where accused are also liable to
puni shed with custodi al sentence and fine.

The contention of the appellants is that when 'an offence is
puni shabl e with inprisonnment and fine, the court is not left with any
di scretion to i npose any one of them and consequently the conpany
being a juristic person cannot be prosecuted for the of fence for which
custodi al sentence is the nmandatory puni shrment. I f the custodia
sentence is the only punishnent prescribed for the offence, this plea is
accept abl e, but when the custodial sentence and fine are the prescribed
node of puni shment, the court can inpose the sentence of fine on a
conpany which is found guilty as the sentence of inprisonment iis

i npossible to be carried out. It is an acceptable |egal maximthat |aw
does not conpel a man to do that which cannot possibly be performnmed
[inpotentia excusat |egeni . This principle can/'be found in

Bennion’s Statutory Interpretation 4th Edn. At page 969. "Al civilized
systens of law inport the principle that | ex non cogit ad inpossibilial005."
As Patternson, J. said "the |l aw conpels no inpossibility". Benni on

di scussi ng about |egal inpossibility at page 970 states that, "If an
enactnment requires what is legally inpossible it will be presuned that
Parlianment intended it to be nodified so as to renpbve the inpossibility

el enent . This Court applied the doctrine of inpossibility of

performance [Lex non cogit ad inpossibilia] in nunerous cases
[State of Rajasthan vs. Shansher Singh, 1985(Supp.) SCC 416;
Speci al Reference No. 1 of 2002 reported in 2002(8) SCC 237].

As the conpany cannot be sentenced to inprisonnment, the court
has to resort to punishnent of inposition of fine whichis also a
prescri bed puni shrent . As per the scheme of various enactnments and
al so the Indian Penal Code, nandatory custodial sentence is prescribed
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for graver offences. |If the appellants’ plea is accepted, no conpany or
corporate bodies could be prosecuted for the graver offences whereas
they coul d be prosecuted for mnor of fences as the sentence prescribed

therein is custodial sentence or fine. We do not think that the intention
of the Legislature is to give conplete imunity from prosecution to the
corporate bodies for these grave offences. The of fences nenti oned

under Section 56(1) of the FERA Act, 1973, nanmely those under Section
13, clause (a) of sub-section (1) of Section 18; Section 18A; clause (a)
of sub-section (1) of Section 19; sub-section (2) of Section 44, for

whi ch the mini mum sentence of six nmonths’ inprisonment is

prescribed, are serious offences and if conmitted woul d have serious
financial consequences affecting the economy of the country. All those
of fences could be conmtted by conpany or corporate bodies. W do

not think that the legislative intent is not to prosecute the conpanies
for these serious offences, if these offences involve the amobunt or

val ue of nore than one | akh, and that they could be prosecuted only
when the of fences invol ve an ambunt or value | ess than one | akh.

As the conpany cannot be sentenced to inprisonnment, the court
cannot inmpose that punishnent, but when inprisonnent and fine is the
prescri bed punishment the ~court can- i npose the punishnment of fine
whi ch coul d be enforced agai nst the conpany. Such a discretion is to
be read into the Section so far as the juristic person is concerned. O
course, the court cannot exercise the same discretion as regards a
nat ural person. Then the court would not be passing the sentence in
accordance with | aw. As regards conpany, the court can al ways
i mpose a sentence of fine and the sentence of inprisonment can be
ignored as it is inpossible to be carried out in respect of a conpany.
This appears to be ‘the intention of the legislature and we find no
difficulty in construing the statute in sucha way. We do not think that
there is a blanket imunity for any conpany fromany prosecution for
serious offences nerely because the prosecution would ultimtely entai
a sentence of mandatory inprisonment. The corporate bodi es, such as
a firmor company undertake series of activities that affect the life,
liberty and property of the citizens. Large scale financial irregularities
are done by various corporations. The corporate vehicle now occupies
such a large portion of the industrial, comercial and sociol ogica
sectors that anenability of the corporation to a crimnal lawis essentia
to have a peaceful society with stable econony .

W hold that there is no immunity to the conpani es from
prosecution nmerely because the prosecutionis in respect of offences for
whi ch the puni shnent prescribed is mandatory inprisonnent. W
overrule the views expressed by the najority in Velliappa Textiles on
this point and answer the reference accordingly. ~ Various other
contentions have been urged in all appeals, including this appeal, they
be posted for hearing before appropriate bench

ARUN KUVAR, J.
C. A No. 1748 of 1999

| have had the benefit of going through the judgnent prepared by ny
| earned brother K G Bal akrishnan, J. | amentirely in agreenent with the
vi ew expressed by ny |earned brother in the said judgnment. However, in
order to highlight certain aspects | have chosen to add the foll ow ng:

The question for consideration in the appeal is:
"Whet her a company or a corporation, being a juristic person,
can be prosecuted for an offence for which nandatory
puni shnment prescribed is inprisonnent and fine"?

The controversy has arisen in the context of provisions of Section 56
of the Foreign Exchange Regul ati on Act 1973 (for short 'FERA'). The
appel | ant Corporati on was sought to be prosecuted under said provision for
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violation of the relevant provision of the Act. It was contended on behal f of
the appellant that the appellant being a conpany cannot be subjected to
crimnal action under Section 56 of the FERA because the section prescribes
a mni mum sentence of inprisonnent and fine and a company cannot be

i mprisoned. Section 56 is reproduced as under

"56. O fences and prosecutions \026 (1) Wthout prejudice to any

award of penalty by the adjudicating officer under this Act, if

any person contravenes any of the provisions of this Act (other

than Section 13, clause (a) of sub-section (1) of section 18,

Section 18A, clause (a) of sub-section (1) of Section 19, sub-

section (2) of Section 44 and Sections 57 and 58, or of any rule,

direction or order made thereunder, he shall, upon conviction

by a court, be punishable,--

(i) In the case of an offence the anmobunt or value involved in
whi ch exceeds one | akh of rupees, with inprisonnent for a
termwhich shall not be l'ess than six nmonths, but which may
extend to seven years-and with fine:

Provi ded that the court may, for any adequate and specia
reasons to be mentioned in'the judgnment, inpose a sentence of
i mprisonnent for a termof |ess than six nonths;

(ii) in any other case, with inprisonnment for a termwhich may
extend to three years or with fine or w th both.

(2)\005.
(3)\005.
(4)\005.
(5)\005
(6)\005"
The main argurment advanced on behal f of the appellant in this behalf
is that the statutes creating crimnal liability have to be strictly construed.
When a statute prescribes punishnent of inprisonnment and fine, it is not
perm ssible for the court to award puni shnent of fine al one. A corporation

being a juristic person cannot be awarded the punishnent of inprisonment.
The appel |l ants contend that when a statutory provision cannot be conplied
with as per its strict |anguage, the consequence should be that there can be
no prosecuti on. There is no sense in prosecuting sonebody when t he

puni shment cannot be awarded as per the nandate of the statute. . The

present reference to a | arger Bench for consideration of this question was
made in view of a three-Judge Bench decision of this Court in Assi st ant
Conmi ssi oner, Assessnent-11, Bangalore & Qthers vs. Velliappa Textiles

Ltd. And another [2003 (11) SCC 405]. 1In the said judgnment two | earned
Judges who forned the majority, took the view favouring the proposition
advanced by the appellants, that is, in such a situation a corporation cannot
be prosecut ed.

So far the principle regarding strict construction of penal statutes is
concerned there can be no quarrel. However, we need not m sapply the
principle. This principle has developed only in the context of the provisions
in statutes which lay down the el ements of an of fence and the persons who
can be charged with it. |If there is any anbiguity or doubt as to whether in a
gi ven case an offence is nade out or not or about who can be an offender
with respect to the given offence, the anbiguity is to be resolved in favour of
the person charged. In Maxwell on 'The Interpretation of Statutes’, 12th
Edition, the rule is stated as under:

"Strict construction of words setting out the elenments of an
of f ence

If there is any anmbiguity in the words which set out the

el enents of an act or om ssion declared to be an of fence, so that
it is doubtful whether the act or omission in question in the case
falls within the statutory words, the anbiguity will be resol ved
in favour of the person charged. This is, in practice, by far the
nost i mportant instance of the strict construction of pena
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statutes.”

Various illustrations discussed in Maxwell in this connection deal only with
cases where there was anbiguity or doubt regarding ingredients or elenents

of an offence as stated in a statute. Not a single instance has been brought to
our notice about the above rule being applied in relation to sentencing part

of penal statutes. Rather in sentencing courts have al ways enjoyed a certain
amount of discretion. For instance, inspite of a statute prescribing

puni shrent for an offence the courts have been enmpowered to grant

probation to a person found guilty in certain cases.

We cannot ignore the fact that prosecution, conviction and sentencing
are different stages in a crimnal trial. The stage for sentencing is reached
only after a verdict of guilt is pronounced after a full-fledged trial. See
Sec. 235 Code of Criminal Procedure. A reference to Section 56 of the Act
itself denmonstrates this aspect-when the |ast words in opening part in sub-
section (1) are;

"\ 005. upon conviction by a court, be punishable \005"

Thus the section itself refers to two stages, i.e. the stage up to conviction and
thereafter the stage of punishment. Fromthis it follows that conviction is

not dependant on sentencing. Rather it is the other way round i.e.

sentenci ng foll ows /conviction

The | earned counsel. appearing for the respondents have denonstrated

the anomal ous situation to which-the proposition suggested on behalf of the
appel l ants woul d give rise to.~ It was pointed out with reference to Section
56 of the FERA that for offences where the amount or value invol ved does

not exceed Rs.one | akh, the punishnent can be inprisonment or fine while
when the amobunt or val ue involved exceeds Rs. One lakh, punishnent by
way of inprisonment and fine is nmandatory. For offences under Section 56
wher e anmount or val ue does not exceed Rs. One | akh, the argunent based on
impossibility of |evy of punishnent by way of inprisonment on a

corporation does not survive because inprisonnent in such a case is not
mandatory. |f we accept this argunent of appellants result will be that for
| esser offences Corporations can be prosecuted while for graver offences
exceedi ng anobunt of Rs. One | akh the Corporations will escape liability.
This could never be the object of the statute. Not only with reference to
Section 56 of FERA, this anomaly can be denonstrated with reference to

ot her statutes. For instance under the Enpl oyees Provident Fund Act, if the
of fence is committed second tine inprisonnent is nmandatory. Corporations
are often the offenders under the said Act.- Second offence is taken nore
seriously and that is why punishnent of inprisonnent has been made
mandatory. Could it be said that for first offence a Corporation/ can be
prosecut ed and puni shed while in case of second offence it goes scot free
because inprisonment is a nandatory sentence in that case?

What follows fromthis is that for difficulty in sentencing we need not

| et the offenders escape prosecution. Wile laying down crinmnal liability
the statute does not nake any distinction between a natural person and
Cor por at i ons. The Crimminal Procedure Code dealing with trial of offences

contains no provision for exenption of Corporations fromprosecution if
there is difficulty in sentencing themas per statute. How can we all ow
Corporations to escape liability on this specious plea? 1In such a situation the

Latin maxi m Lex Non Cogit Ad Inpossibilia is attracted which neans: |aw
does not conpel a man to do which he cannot possibly perform Broonis
"Legal Maxinms" contains several illustrative cases in support of the maxim

Thi s maxi m has been referred with approval by this Court in State of

Raj ast han v. Shansher Singh (1985) suppl. SCC 416.

In the background of above legal position |et us consider Section 56

of the FERA. First we nust find as to who can be the offender. The key
words are: "if any person”. The neaning of the word 'person’is to be
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gathered. This word has not been defined in the FERA. The definition of
the word 'person’ is available in Section 11 of the Indian Penal Code as well
as in Section 3 (42) in the General C auses Act. Both the definitions are
simlar and show that the word 'person’ includes any conpany or

associ ati on or body of persons whteher incorporated or not. It follows that
the word ’'person’ here will includes corporation, conpany or association or
body of persons whether incorporated or not. This makes it clear that a
conpany or a corporation can be subjected to penal liability under Section
56 of the FERA. In fact, during the course of hearing none of the counse
appearing for appellants argued or suggested that Section 56 does not apply
to corporations. Their entire argunment to save the corporations fromliability
under Section 56 is based on the difficulty of |evying mandatory puni shnment
of inprisonment on corporations when the anount involved exceeds Rs.

One | akh. As a matter of fact, it is not disputed that when the anount
i nvol ved does not exceed Rs. One |akh, a corporation or a conpany can be
prosecut ed under Section 56.

The question which now arises is can the crimnal liability created by
the statute be made dependent on the sentencing part contained in the sane
statute. " In nmy view the mandate of the provisionis quite clear, that is, the

corporations are |liable to be prosecuted for offences under FERA as per
Section 56 and all owi ng corporations to escape liability for prosecution on
this specious plea based ondifficulty in sentencing as per the Section, wll
be doing violence to the statute. As already noticed principles of strict
interpretation of crimnal statutes require that the substantive offences
created by the statute which does not exclude corporations, should be
enforced strictly and anyone rendering itself |iable for action under the said
Section, be it a corporation or a natural person, should face prosecution
convi ction and sentence. The charging provision contained in Section 56

| ays down the ingredients of the offence in very clear and unanbi guous

terns. There is no scope for any doubt that corporations are subject to

provi sion of Section 56 of FERA. The statutory mandate is |oud and clear
Any interpretation which leads to results contrary to the statutory mandate
will be in violation of the statute.

No difficulty arises when we cone to the stage of sentencing after a
finding of guilt if the anpbunt involved does not exceed Rs.one |lakh. This
difficulty arises only in cases where anmpunt involved exceeds Rs. One | akh
Here it may be worthwhile to mention that the original FERA of 1947 did
not prescribe a mandatory puni shnent of inprisonment and fine and
therefore, such a situation was never faced. ~The 1973 Act sought to make
the penal provision nore severe and, therefore, prescribed that in case of
hi gh val uati on cases puni shment by way of inprisonnment and fine, both will
be necessary. Wen the statutory intention was to nake the graver offences
puni shabl e nore severely, are we justified in holding that in such a situation
the of fender totally escapes liability? The |aw cannot be allowed to result in
such absurdity. Such a viewin ny judgrment will neither be just nor fair nor
in accordance with the law. By a purely technical process of reasoning
Cor porations should not be allowed to go scot free. There are several statutes
maki ng corporations liable for conviction which prescribe punishnment by
way of inprisonment as well as fine. An interpretation as suggested on
behal f of the appellant will result in corporations-escaping liabilityZin al
cases. Here we may point out that Section 48 A of the Monopolies and
Restrictive Trade Practices Act 1969 specifically nmakes corporations |iable
for prosecution while at the same tinme providing that in case of conviction

they will be liable to inprisonment and also fine. In the face of this specific
provision will corporations be allowed to escape liability on sanme reasoning
as is being advanced here on behalf of appellants. In ny view allow ng

corporations to escape prosecution for offences under Section 56 FERA for
the only reason that corporations cannot be punished wth inprisonnent
even though the punishment by way of fine which is also prescribed under
the Section can be levied on them w |l be defeating the statutory nmandate
regardi ng bringing to book of fenders under the FERA. For the view | am
taking | find support fromthe view expressed by the three-Judge Bench in
the referring order in this case which is reported as ANZ Gindl ays Bank
Ltd. and Others vs. Directorate of Enforcenment and Qthers [ 2004 (6) SCC
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531] wherein it is observed

"..Section 56 of the Act provides for different

puni shments for conmi ssion of different offences. It is
true that in an offence of this nature a mandatory

puni shment has been provided for but offences falling

under other part of the said section do not call for
mandatory i nprisonnent. Section 56 of the Act covers

both cases where an of fender can be punished with

i mprisonnent or fine and a mandatory provision of

i mprisonnent and fine. 1In the event it is held that a case
i nvol ving graver offence allegedly commtted by a

conpany and consequently, the persons who are in

charge of the affairs of the conpany as al so the other
persons, cannot be proceeded agai nst, only because the
conpany cannot be sentenced to inprisonnment, in our

opi ni on, the sane would not only lead to reverse

di scrimnation but also go against the legislative intent.
The intention of Parliament is to identify the offender and
bring himto book."

"..upon taking recourse tothe principle of purposive
construction as has been held by a three-Judge Bench of
this Court in BalramKumawat v. Union of India an

attenpt should be made to make Section 56 of the Act

wor kable. It is possible to read down the provisions of
Section 56 to the effect that when a conpany is tried for
comm ssion of an of fence under the Act, a judgnent of
convi ction may be passed against it, but having regard to
the fact that it is a juristic person, no punishment of
mandat ory i nmpri sonnent can be inposed.”

Anot her three-Judge Bench of this Court in-a judgnent in Balram
Kumawat vs. Union of India 2003 (7) SCC 628, to which | was a party,
observed in the context of principles of statutory interpretation:
"23. Furthermore, even in relationto a penal statute any

narrow and pedantic, literal and lexical construction may

not al ways be given effect to. The |aw would have 'to be
interpreted having regard to the subject-matter of the

of fence and the object of the law it seeks to-achieve. The
purpose of the lawis not to allow the offender to sneak

out of the meshes of law. Crimnal jurisprudence does

not say so."

In MV. Jawali v. Mahajan Borewel!|l & Co. and Qthers [1977 (8)
SCC 72] this Court was considering a simlar situation as in the present
case. Under Section 278 B of the Incone Tax Act a conmpany can be
prosecut ed and puni shed for offence commtted under Section 276-B
sentence of inmprisonnment is required to be inmposed under the provision of
the statute and a conpany being a juristic person cannot be subjected to it. It
was hel d that the apparent anomal ous situation can be resolved only by a
proper interpretation of the section. The Court observed:
"8. Keeping in view the recommendati ons of the Law
Conmi ssion and the above principles of interpretation of
statutes we are of the opinion that the only harnonious
construction that can be given to Section 276-B is that
the mandatory sentence of inprisonment and fine is to be
i nposed where it can be inposed, nanmely on persons
com ng under categories (ii) and (iii) above, but where it
cannot be inposed, nanely on a conpany, fine will be
the only puni shrment."

For the above reasons | reject the argunent on behal f of the appellants
that Corporations cannot be prosecuted under Section 56 of the FERA for
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the reason that nandatory punishnment of inprisonnment cannot be inposed

on Corporations. | would like to answer the reference accordingly resulting
in the appeal being dismissed. The remaining matters be |isted before an
appropriate Bench for disposal.




