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ACT:

Bonbay Vil l age Panchayat Act 1958 (Bombay Act 3 of 1958), s.
124(5)--Maharashtra Panchayats Taxes and Fees Rules 1960,
rr. 3, 4, 5, 21, 22--Levy of octrai by Panchayat under r.
22--Procedure under rr. 3 & 4 foll owed--Collection of octro

conmenced without Prior approval of octroi linits under r.
21 by Collector--such collection whether valid--subsequent
approval by collector whether ~validates collection nmade
earlier--Appeal under r. 124(5)--Limtation Rule 5 providing
for appeal against levy of octroi within 60 days of notice
under r. 4--Scope and validity of r. 5.

HEADNOTE

The appellant Panchayat |evied octroi duty on goods com ng
within its limts by following the procedure laid down in
rr. 3 and 4 of the Maharashtra Village Panchayats Taxes and
Fees Rules 1960. Although the resolution finally Ievying

octroi was passed on February 25, 1963 and the octroi limts
were fixed by resolution dated March 17, 1963 the approva
of the Collector to the octroi limts as required by r. 21
was not obtained till January 14, 1964. Wen the Panchayat

began collecting octroi on April 1, 1963 the respondent
conpany appealed under s. 124(5) of the Bonmbay Village
Panchayat Act, 1958 to the Panchayat Samita. The appeal was
rejected as it was considered tine-barred under r. 5 of  the
Taxes & Fees Rul es which required an appeal under s.” 124(5)
of the Act to be filed within 60 days of the publication of
the notice wunder r. 4. On further appeal the Standing
Conmittee, Zila Parishad, Nagpur decided in favour of the
respondent conpany on the ground that the Panchayat had not
conplied with r. 21. The Panchayat filed a wit petition
under Art. 226 of the Constitution. The Hi gh Court upheld
the findling of the Standing Conmittee as to the effect of
non-conpliance with r. 21. It however further held that r

5inrequiring all appeals under a. 124(5) of the Act to be
filed within 60 days of the publication of the notice under
s. 4 was arbitrary and destructive of the right of appea

and therefore ultra vires. The Panchayat appealed to this
Court.

Hel d: (i) Cctroi can be validly levied under r. 22 after
following the procedure inrr. 3 and 4 Rule 3 deals only
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with (i) selection of the tax and (ii) the rate at which it
is to be levied. Rule 4 deals with final publication of the
notice levying octroi. The levy of octroi under r. 22 read
with rr. 3 and 4 does not require prior approval to the
octroi limts by the Collector under r. 21. [219D-H, 220A-
q.

(ii) However the octroi cannnot be validly collected before
the octroi limts are approved by the Collector under r. 21
Col l ections nade earlier cannot be regul ari sed by subsequent
approval . The plea on behalf of the appellant that the
approval of the Collector on January 14, 1964 should relate
back to April 1, 1963 could not be accepted. [220 D F].

(iii) Rule 5 is not invalid as it does not apply to al
appeal s under, s. 124(5).  The rule follows rr. 3 and 4 and
is headed "appeal against levy of any tax or fee," and the
period of sixty days of linitation coomences fromthe date
of the publicationof the notice

214

under 'r. 4 i.e. the notice following the decision of a
Panchayat to | evy any tax or fee. This date shows that r. 5
is dealing only with appeal's against |evy of any tax and not
with the assessnent or -inposition of a tax or any further
appeals to the Panchayat Samti under s. 124(5). In its
context and setting 'the heading of r. 5 brings out the scope
of the rule, [220 F-H].

Accordingly the appeal of the conpany to the Samti was
wongly dismissed as tine-barred. It followed from this
that the Standing Conmittee was entitled to deal wth the
appeal on nerits. [220 H].

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil~ Appeal No. 1375 of 1966.
Appeal fromthe judgnment and order dated Cctober 22, 1965 of
the Bonbay Hi gh Court Nagpur Bench in Special Civi
Application No. 355 of 1964.

M N. Phadke and Naunit Lal, for the appellant.

B. R Agarwala and S. B. Nerkar, for respondent No. 1.

A K. Sen, A S. Bobde, G L. Sanghi, and © C  Mathur,
for respondent No. 2.

M S K Sastri, R N Sachthey, S. P. Nayar for R~ H
Dhebar, for respondent No. 3.

The Judgrment of the Court was delivered by

Sikri, J This appeal by certificate of fitness -granted by
the H gh Court of Judicature at Bonbay (Nagpur Bench) is
directed against the judgment of that Court dismissing the
petition filed wunder art. 226 of the Constitution by the
Vil | age Panchayat of Kanhan Pipri, appellant before us.  The
appellant had in this petition prayed for the issue /'of a
wit quashing the resolution dated April 6, 1964, passed by
the Standing Committee, Zila Parishad, Nagpur, and for a
wit of mandanmus directing the Standing Cormittee not to
interfere with the right of the appellant to inpose —and
collect the octroi duty pursuant to its resolution dated
February 25, 1963.

In order to appreciate the points raised before us it is
necessary to give the relevant facts and statutory
provi si ons. The Village Panchayat of Kanhan Pipri,
hereinafter referred to as the Panchayat, was originally
constituted under the C. P. & Berar Panchayat Act, 1946 (C. P
& Berar Act No. 1 of 1947). On June 1, 1959, the Bonbay
Village Panchayat Act, 1958 (Bonmbay Act 111 of 1959)
hereinafter referred to as the Act cane into effect in
Vi dharba region, and by virtue of this Act the appellant was
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deened to be a Panchayat under the Act.

On July 14, 1961, the Panchayat passed resolution No. 2 with

aviewto levy octroi duty. The resolution, after reciting

t he need

215

for levying octroi duty and the rel evant statutory

provi si ons, concl udes:

. it passes the resolution to levy mnimm octro

tax on the goods coming withinits local limts as per the

Schedule No. 1 of the Rules."

On  November 17, 1962, resolution No. 5 was passed which

reads as follows:
"5. The neeting considered the question of
i mposition of octroi duty. It has been
unani mously resolved that by virtue of
Granpanchayat Resol ution No. 2, dated 14-7-61
that “octroi duty shall be inposed on the goods
comng intoits local limts, the commttee
accepts the sane. The matter of [|evying
octroi duty shall be undertaken in accordance
wi th the Panchayat Act and its rules. Ther e-
fore matter of COctroi Rules, <calling for
obj ections for the tax and taking of decisions
thereon after the consideration, number of the
octroi posts and place etc. should be got
decided by the appropriate authority. Thi s
matter nay be taken into-hand-very urgently.
It is so decided, by the mgjority."

On January 26, 1963, a public notice was issued under r.

3(b) of the Maharashtra Vill age Panchayats Taxes and Fees

Rul es, 1960 hereinafter referred to as the Fees Rul es. On

February 19, 1963, Ms Brooke Bond of ~ India (Pr.) Ltd.-

hereinafter referred to as the Conpany-respondent before us,

preferred objections agai nst the proposed | evy of octroi. On

February 25, 1963, resolution No:3 was passed. After setting

out the previous resolutions and the publication of the

noti ce by beat of drum and the various objections received,

it concludes: -
"Havi ng consi dered all these above  objections
and suggesti ons and havi ng gi-ven a
satisfactory explanation for the sane, this
Comm ttee unani nously resolves that as per the
above resolution octroi should be Ilevied on

all the goods conming into the [imts of the
Panchayat,as per schedule | item 1,and |evy
the mnimum octroi as per the rules in
Schedule | item 2. This levy should cone into

rce
from 1-4-1963 and its final publication be
done on 1-3-1963 as per rules and by public
noti ce and by announcenent by beat “of @ druns
(through | oudspeakers.)"

On March 17, 1963, resolution No. 3 was passed fixing octro

[imts and nunber of octroi nakas and their places. O
March 18, 1963, the Panchayat wote to the Collector,
Nagpur, seeking his approval to the octroi limts, nunber of

octroi nakas and their places.

It appears that the Panchayat started collecting octroi from
April 1, 1963. On May 29, 1963, the Conpany filed an appea
216

under s. 124(5) of the Act before the Panchayat Samti
Par seoni . The Panchayat Samiti, however, rejected the
appeal by its resolution dated Septenber 4, 1963. Thi s
decision was conmmunicated to the Conpany by letter dated
Septenmber 19, 1963, stating that the appeal "has been

fo
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rejected by the Samti as per its resolution dated 4th
Septenber, 1963, because the sane was not filed wthin
[imtation as per the provisions of Bonbay Village Panchayat
Act and Rule 5 of Taxes and Fees Rul es of 1960."

The Company thereupon filed an appeal before the Standing
Conmittee, Zila Parishad, Nagpur-hereinafter, referred to as
the Standing Conmmittee-on Cctober 22, 1963. Wiile the
appeal was pending, the Tehsildar Rantek on January 14,
1964, approved the octroi limts and the nunber and | ocation
of octroi nakas within the linmts of the jurisdiction of the
Panchayat under r. 21 of the Fees Rules. On April 6, 1964,
the Standing Commttee all owed the appeal of the Company on
two grounds; first, that it was necessary for the Panchayat
to have the octroi limts fixed with the approval of the
Col l ector before |evying octroi under r. 21; and secondly,
that the Conpany was not inporting tea within the limts of
the Panchayat for consunption, use or sale. Thereupon, the
Panchayat, as already stated, filed an application under
art. 226 of the Constitution before the Hi gh Court.

The High Court held that the Panchayat Samiti could not
di smiss the -appeal of the Conmpany as being barred by
limtation because r. 5 of the Fees Rules was wultra vires
the powers of the rule-nmaking authority. The Hi gh Court
further held that the octroi duty was not validly |evied by
the Panchayat as it had failed to fix the octroi limts in
accordance with law,, The High Court did not deal with the
guestion whether ' the conpany’s tea was inported into the
limts of the Panchayat for consunption, use or sal e because
it felt that sufficient facts had not been found by the
Standing Conmittee. The High Court felt that it would not
be proper to determi ne facts for itself.

The | earned counsel for the appellant contends before us (1)
that r. 5 of the Fees Rules was intraviress (2) that the
Standing Commttee had no jurisdiction to decide the appea
on merits as the appeal to the Panchayat Samiti was barred
by limtation; (3) that the octroi duty has been levied in
accordance with law, (4) that, at any rate, the levy was
good after the octroi limts were fixed on January 14, 1964,
(5) that the approval of the octroi - linmts on January 14,
1964, relates back to April 1, 1963; and (6) that the tea
was inported into the Panchayat |limts for consunption, use
or sale.

Before we deal with these points it is necessary to set out
the relevant statutory provisions. Section 3(13)  of -the

Bonbay Village Panchayat Act, 1958 (Bonbay Act |11 of 1959)
defines "octroi" or "octroi duty" to nean "a tax - on the
"entry of goods into a village

217

for consunption, use or sale therein". Section 124(1)

enpower s Panchayats to levy all or any of the taxes and fees

mentioned therein, and reads as follows:
"124(1). It shall be conmpetent to a panchayat
to levy all or any of the follow ng taxes and,
fees at such rates as nmay be decided by it
(but subject to the m nimum and maxi rum rates
which nmay be fixed by the State Governnent)
and in such nanner and subject to such
exenptions as may be prescribed, nanely: -

(ii) octroi v oo,

Section 124(5) provides for appeals in these ternmns:

"Any person aggrieved by the assessnent, |evy
or inposition of any tax or fee may appeal to
t he Panchayat Samiti . A further appea

against the order of the Panchayat Samt
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shall lie to the Standing Committee, whose
deci sion shall be final."
Section 176(1) enables the State CGovernment to nake rules
for carrying into effect the purposes of the Act. Secti on
176(2) (xxvi) provides:
"176(2) In particular but without prejudice to
the generality of the foregoing provision, the
State Governnent may nake rul es-
(xxvi)under section 124 laying down the
maxi mum and the minimumrates and the nanner
in which and the exenption subject to which
taxes and fees specified in the section shal
be leviable;............. "
In exercise of the powers under s.176 of the Act, the State
CGovernment nade the rules called the Mharashtra Village
Panchayat Taxes and Fees Rules, 1960. Part | of the Fees
Rules is headed "General", and apart from definitions it
consi sts of three rules, which read as foll ows:
"3. _Procedure for levying tax or fee.-Every
panchayat before deciding to levy a tax or fee

shal | observe the fol l owi ng procedure
namel y: -

(a) The Panchayat shall, by resol ution
passed at its meeting, select a tax or fee
whi ch it proposes to levy and in such

resol ution shall specify the rate at which it
is to be |evied.
(b) The Panchayat shall then notify to the
public the proposal together with that Part of
these rules
218
which relates to that tax or fee by beat of
drum in the village and by neans of a  notice
affixed in the office of the panchayat and, at
the village chavdi or ~chora, specifying a
date, not earlier than one month after the
date of such publication, on or after ‘which
the panchayat shall take the proposal into
consi derati on.
(c) Any inhabitant of the village objecting
to the levy of the tax or fee proposed by the
panchayat may send his objection or suggestion
in witing on or before the date specified in
the notice, published under clause (b).
(d) On or after the date fixed under clause
(b), t he panchayat shall consi der al
obj ections and suggestions nade under cl ause
(c) and may finally select a tax or a fee and
decide the rate at which it is to be |evied.
4, Final publication of rules relating to tax or fee'to be
| evi ed. - Where a panchayat finally decides to |levy any tax or
fee the rules in that Part, of these rules which relate to
such tax or fee, together with a notice stating the tax or
fee to be levied and the rate thereof, shall be published by
the panchayat by affixing a copy thereof in the office  of
the panchayat. It shall also announce by beat of drum in
the village the fact of such publication
The tax or fee shall accordingly be levied from the date
which shall be specified in the notice and which shall not
be earlier than one nonth after the date of publication of
the noti ce.

5. Appeal against |levy of any tax or fee-A person desiring
to meke an appeal under sub-section (5) of section 124,
shall do so within sixty days fromthe date of publication

of the notice under rule 4.
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The schene of the Fees Rules is first to prescribe genera
rules and then to deal individually wth various taxes.
Part 1l deals with tax on Buildings and Lands; Part 11l with
Cctroi; Part IV with PilgrimTax; Part Vwith tax on Fairs,
Festivals and Entertai nnents; Part VI with taxes on Bicycles
and on Vehicles drawn by Animals; and so on. W are
concerned with Part ITT. This Part consists of rules 21 to
35, and two Schedul es. The inportant rules are rules 21, 22
and 23, and nmay be set out in full

"21. Fixing of octroi linmits and nakas.-A Panchayat shall
with the approval of the Collector or of any officer
aut horised by the Collector not bel ow the rank of Mani atdar

Tehsildar, Naib Tehsildar or Mhal kari, fix octroi Ilimts
and the nunber and | ocation of octroi Nakas within
219

the limts of its jurisdiction

22. Rat e of octroi-Cctroi may be |levied by a
panchayat , after  following the procedure
prescribed in rules 3 and 4, on all or any of
the goods specified in colum 1 of Schedule 1,
annexed, to this Part, which are inported into
the octroi-limts for consunption, use or sale
therein-and at such rates as nay be deci ded by
it but not bel ow the m ni mum and not exceedi ng
the 'maximumrates specified.in colums 2 and
3, respectively, of that Schedul e.

23. Payment of octroi on introduction of
goods, | etc.-The octroi-shall be paid at the
octroi. "Naka at the tine when the articles in
respect . of which it is |leviable are inported

into the octroi Iimts of a panchayat."
Rules 30, 31, 32 and 33 deal with refund of
octroi.
W may first deal with the question of the validity of the
levy of octroi duty. It seems to us that the octroi @ duty

has been levied in accordance with law. It would be noticed
that the rule which authorises the levy is r.22, but it
enjoins that the procedure prescribed in rr.3 and'4 should
be followed before the octroi duty can be levied. Wen we
turn to rr.3 and 4, it would be noticed that these rules
prescribe the procedure for levying tax or fee and are not
confined to octroi duty only. Rule 7 which deals with tax
on buildings and | ands al so prescribes that the panchayat
shall follow the procedure prescribed in rr.3 and 4 before
levying a tax on buildings and | ands. Simlarly, r.37 which
deals with tax on pilgrinms provides that the procedure
prescribed in rr.3 and 4 should be followed. Again, in
r.53, which deals with tax on vehicles, a reference is made
torr. 3 and 4. Rule 71 which deals with tax on " prof essions
also contains a reference torr. 3 and 4. Rule 84 /which
deals with fee on markets and weekly bazars has a “reference
to rr.3 and 4. Rule 93 which deals with fee on cartstands
and tonga-stands makes the procedure in rr.3 and 4 appli-
cable. The scheme of the Fees Rul es accordingly seens to be
that the general procedure for levying taxes or fees is laid
down and then this procedure is made applicable to the |evy
of various taxes nentioned in the other parts of the Rules.
Viewed in this background, it seens to us that r.3(b) does
not require the Panchayat to fix the octroi limts in the
resolution passed under r.3(a). It only deals wth two
itens; (1) selection of the tax and the rate at which it is
to be levied. Rule 3(c) has to be simlarly read. The
i nhabitants of the village would be entitled to object only
to these two matters, nanely, (1) the tax or fee inposed and
the rate at which it is levied. Under r.3(d) what the
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panchayat does is to consider objections and suggestions and
then finally nmake the choice as regards two things, i.e.,
the tax or fee to be inposed and the rate at which it is to
be | evi ed.

220

This interpretation is reinforced by a proper reading of r

4. Rule 4 requires a notice stating two things; (1) the tax
or fee to be levied and (2) the rate. But the |earned
counsel for the Conpany, M. Ashok Sen, argues that this
interpretation is not correct because para 2 of r.4 says
that the tax shall accordingly be levied fromthe date which
shall be specified in the notice, and he says that if the
octroi limts had not been approved of by the tinme the
resolution is passed, how could the tax be levied from the
date specified in the notice. But r.4 has to be read
alongwith r.21, and if soread, it would nean that before
the octroi duty -can start being levied, r.21 nust be
conplied with. I'n other words, para 2 of r.4. nmust be read
to nmean /that the octroi will " be levied from that date
provi ded r.21 had been conplied wth.

We are, however, unable to agree with the |earned counse

for the appellant that beforethe octroi linmits are approved
octroi can be collected. W consider that the fixing of the
octroi limts wth the approval of the Collector is an

essential condition precedent to the levy of octroi duty.
The | earned counsel for the appellant says that the approva
of the Collector on January 14, 1964, relates back and,

therefore, the Ilevy of octroi from April 1, 1963, was
regul ari sed. We are unable to agree with this  subni ssion
Apart from the fact that it may in certain circunstances
lead to illegal levies, thereis nothing in the language of

r.21 which indicates that the Collector can regularise an
i mposition made wi thout the authority of |aw. The Coll ector
may in particular cases enlarge the octroi limts or reduce
the octroi limts and it would l'ead to great confusion if
either of the things happens after the Panchayat had been
collecting octroi duty within the octroi limts submtted by
it to collector for approval.
W nmay here deal with a minor point which was nentioned in
the course of argunents. The High Court held that ~"r.3(b)
must therefore be interpreted as requiring the Panchayat to
notify to the public not only the the proposal about the tax
selected by it for levy, but also the rules relating to that
tax which nust nean the action taken under the Act and the
rules." On the language of r.3(b) we -are -unable to
appreci ate how action taken under the Act and the rules is
required to be notified to the public. There.is nothing in
the | anguage to warrant such a construction
In conclusion we hold that the octroi duty was validly
levied and that it could be inposed and collected wth
effect from January 14, 1964.
M. Sen raised another point not dealt with by the Hi gh
Court. He urges that there was no proper publication ‘under
r.4. W are unable to allow himto raise this point at  this
st age. He says that this point was raised before the High
Court but it has not been
221
A dealt with by it. He points out a passage in the
judgrment of the High Court but we are unable to agree wth
him that the H gh Court has inplied that this point was
rai sed before it. He further says that this point was taken
inthe return filed on behalf of the Conpany. Para 2 of the
return only alleged:
"This respondent says that at that tine
no copy of the Rules required to be published
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by Rule 4 of the Rules was exhibited along
with the said Notice. This respondent is not
aware and, does not adnmit that the fact of
publication of the Notice under Rule 4 was
announced by beat of drumin the village."
This allegation is reiterated in para 9 of the return
No such specific point was taken in the grounds of appeal to
the Panchayat Samti. It was broadly stated that the
procedure required to be followed for inmposing octroi had
not been followed in inposing the same. Sinmilarly, in the
gr ounds of appeal to the Standing Conmittee, vague
al l egati ons were nade "that the village Panchayat has erred
inlawin not follow ng the procedure contenplated by law in
the matter of inmposing the octroi and has acted contrary to
the principles of natural justice on an assunption that the
fornmalities contenplated by |law were conplied with." He
relies on the notice which is on the record to show that as
a matter of fact the publication was not in accordance wth

I aw. In/ the circunstances noted above we are wunable to
allow himto raise this point at this stage
Conming to the question of the vires of r.5,- it seens to us

that the Hi gh Court has placed a wong interpretation on
r.5. The Hi gh Court has held that as r. 5 applies to al

appeal s under s.124(5) of the Panchayat Act, the fixing of
the commencenent of the period of limtation as the date of
publication of the notice under r.4 for all appeals is
arbitrary and destructive of the right of appeal. But this
interpretation, with respect is not correct, if r.5is read
in the setting inwhich it occurs: Rule 5 follows ime-
diately rr.3 and 4 and is headed " Appeal against levy of any

tax or fee", and the period of sixty days of limtation
conmmences from the date of the publication of the notice
under r.4, i.e., the notice following the decision of a

Panchayat to |levy any tax or fee. ~This date shows that r.5
is dealing only with appeal s against levy of any tax and not
with the assessnent or inposition of a tax or any  further
appeal s to the Panchayat Simti under s. 124(5). It is true
that the opening sentence nakes a reference to an appea
under sub-s. (5) of s. 124, and this opening sentence’ woul d
cover all 11 appeals under sub-s. (5) of s. 124, but'in the
context and setting, the heading of r. 5 brings out the
scope of the rule. Accordingly. the appeal of the Conpany
to the Sanmiti was wongly dismssed as tine-barred. It
follows fromthis that the Standing Committee was entitled
to deal with the appeal on nerits.

222
The only point that remains is whether the Company brought
tea into the octroi limts of the Panchayat for consunption

use or sale, therein. As we have pointed out, the /High
Court felt difficulty in dealing with the question because
neither the Panchayat Samiti nor the Standing Committee had
found sufficient facts to enable it to deal wth the
guestion. M. Sen says that he is willing to take the facts
as stated at the bar by the |earned counsel for the
appel lant. But we consider that it is an unsatisfactory way
of dealing with questions of fact. Before this question can
be dealt with satisfactorily, all the relevant facts nust be
found by the Standing Committee, It is true that the
Standi ng Comm ttee inspected the preni ses of the Conpany but
in their order they have given very scanty facts, They do
not say whether the tea is crushed, processed or treated
chemically to convert it into a narketable conmodity. The
| ear ned counsel for the Panchayat contends that these things
are done and that the resultant product is conpletely
different fromthe tea inported into octroi limts. It is
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also not quite clear whether the tea which is inported by
the Conmpany is known in trade circles as a different
commodity fromthe tea actually sent out in boxes. |In the
circunstances we nust al so decline to deal with this point.
In the result the appeal is allowed, and it is declared that
the Panchayat could validly inpose octroi duty from January
14, 1964, in accordance with the resolutions dated February
25, 1963, and March 17, 1963. The case is remanded to the
Hi gh Court to deal with the question whether the Conpany
inmported tea for the purpose of consunption, use or sale
within the octroi limts of the Panchayat. The Hi gh Court
may either remand the case to the Panchayat Sanmiti or dea
with it as it nay consider best in accordance wth |aw
Under the circunstances there will be no order as to costs
in this appeal

' Appeal al | owed.
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