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PETI TI ONER
AVI NASH NAGRA

Vs.
RESPONDENT:
NAVODAYA VI DYALAYA SAM Tl ETC.
DATE OF JUDGVENT: 30/ 09/ 1996
BENCH

K. RAVMASWAMY, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
ORDER

Leave granted.

W have heard | earned counsel on-both sides.

Thi s appeal by special |eave arises fromthe order of
the H gh Court of H machal Pradesh nade on January 9, 1996
in Wit Petition No. 56/96.

The appel | ant was appoi nted as a post-graduate teacher
on January 28, 1994. Initially he worked at Patiala but was
transferred to Kinnaur. The Respondent-institution is a co-

educational institution. The —appellant’s service was
termnated in terms of his letter of appointnment giving
salary in lieu of notice on the ground of his /inproper

conduct with a girl student. Wien he filed wit petition
the H gh Court, after consideration of the record, disnissed
the sane. Wen the petition had cone up for adm ssion and
the counsel insisted upon an enquiry to be conducted agai nst
the alleged m sconduct, by O-der dated March 13, 1996, we
directed the managenent to issue show cause noticeto the
petitioner, conduct an enquiry and subnit the report within
a specified time which was subsequently extended. In
furtherance thereof, show cause notice dated May 2, 1996,
together with the statements of the girl, her room mates and
the attender, Bharat Singh, were supplied to the petitioner
After receipt of the explanation submtted by the appell ant
and consi deration of the entire record, they have drawn up a
report and subnitted the same to this Court with the finding
that the appellant is guilty of noral turpitude involving
exhi bition of inmoral sexual behavior towards a girl student
i n Jawahar Navodaya Vi dyal aya, Ki nnaur. On consideration of
the report and the record we have heard the counsel on both
si des.

It is contended for the appellant that the charges
| evel | ed agai nst hi minpinge upon his character, conduct and
career. Therefore, he should have been given an opportunity
to cross-examne the girl student and her coll eagues who
have given their statenments and to had hinsel f exam ned. The
procedure adopted, therefore, is in violation of the settled
| egal principles and principle of audi alterempartem It is
accordingly vitiated by nanifest error of law warranting
interference. Shri Arun Kumar Sinha, |earned counsel for the
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appel l ant, contended that the matter requires remttance to
the disciplinary authority for conducting de novo enquiry
and give an opportunity to establish appellant’s innocence.
It is also contended that since the appellant had filed the
wit petition initially which was dism ssed as w thdrawn,
the second wit petition cannot be dismssed on the
principle of constructive res judicata. The view of the High
Court, therefore, was vitiated by serious errors of [aw. The
| earned counsel for the respondents resisted the contention
The first question that arises for consideration is:
whet her the dism ssal of the appellant in ternms of his
letter of appointnent is vitiated by any error of |aw and
whether he is entitled to a full-fledged enquiry and
opportunity to cross-exanine the girl students who have gave
the statements against the appellant? The second question
is: whether the High Court was right in dismssing the wit
petition under the inmpugned order dated January 9, 19967
I ndi sputably, the provisions of C.C.S. (C.C.QO) Rules, 1965
of the Governnment of India would be applicable to the
enpl oyees of Navodaya Vi dyalaya. The respondent is running
nati on-wi de co-educati onal speci al'i zed and prestigi ous
schools in which 1/3rd ~of the students are girls. Wth a
view to ensure safety and security to the girl students, to
protect their nodesty and prevent their unnecessary exposer
at an enquiry in /relation to the conduct of a teacher
resulting in sexual harassnent of the girl student etc.
i nvol vi ng m sconduct or nor al turpitude
resol uti onprescribiing special summary procedure was proposed
and published by notification dated Decenber 23, 1993, after
due approval of the Executives of the respondent-Samti. The
M ni ster of Human Resources —and Devel opnent, Governnent of
India is its Chairnman. The notification postulates to
di spense with regular enquiry under the Rules. In the case
of a tenporary enployee whose integrity and conduct is
doubtful but difficult to prove with sufficient docunentary
evidence to establish the charge and whose retention in
service would be prejudicial (to the interest / of the
institution or whose grave m sconduct and the enquiry under
the Rules would be likely to result in enbarrassment to the
class of enployees or is likely to endanger the reputation
of the institution, the appointing authority,  for the
reasons to be recorded in the file, my termnate his
services in terns of the letter of appointment. The order of
term nation need not contain any reasons but the appointing
authority has to obtain prior approval- of the Deputy
Director. Simlarly, when the Director is satisfied, after
summary inquiry, that there was a prinma facie guilt of nora
turpitude involving sexual harassnent or exhibition of
i moral behaviors towards any girl student, under clause (b)
of the above notification, the Director "can ternnate the
services of that enpl oyee by giving himone nonth' s or three
nonths’ pay and allowances in lieu thereof, depending upon
whet her the guilty enpl oyee is tenporary or pernmanent in the
services of the Samiti. In such cases, procedure prescribed
for holding enquiry for inposing major penalty in accordance
with the Rules as applicable to the enployees of the
Respondent, shall be dispensed with provided that the
Director is of the opinion that it is not expendient to hold
regul ar enquiry on account of serious enbarrassnent to the
student or his guardi ans or such ot her practica
difficulties. The Director shall record in witing the
reasons under which it is not reasonably practicable to hold
such enquiry and he shall keep the Chairnman of the Samt
i nfornmed of the circunstances |eading to such term nation of
services. It would thus be seen that in a given situation,
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i nstead of adopting the regular procedure under the Rules to
termnate the services of an enployee, the notification
prescribes the procedure to dispense wth such enquiry,
subject to the conditions mentioned above. The question is:
whet her the order term nating the services of the appellant
interms of his appointnment letter is in violation of the
Rul es or the principles of natural justice? Before answering
the question, it is necessary to consider the need for the
education and the place of the teacher in that behalf.
Article 45 of the Constitution enjoins that State to
endeavour to provide free and compul sory education to al

children, till they conplete the age of 14 years. This Court
has held that right to education is a Fundanental Right and
the State is required to organise education through its
agencies or private institutions in accordance with the | aw
and the regulations or the scheme. As laid down by this
Court, it is the duty of the State to provide compul sory
primary education freely, secondary education and the
university education according to the appropriate statutes
and the schenes. The Union of India had adopted the Navodaya
Vi dyal aya Scheme to inpart discipline and hi gher |earning up
to the stage of secondary education. Article 51A in Chapter
| VA of the Fundanental Duties envisages that it shall be the
duty of every citizen of India to abide by the Constitution
and respect its ideals and institutions, the National Flag
and the National Anthem The citizen ~should cherish and
follow the noble ideals which inspired our national struggle
for freedom to uphold and protect ~the sovereignty, unity
and integrity of India. The citizens should, as a duty,
defend the country and  render national service when called
upon to du so; to pronote harnony and the spirit of comon
br ot herhood anobngst all the people of ~India transcending
religious, linguistic and regional or sectional diversities.
The citizen, as a duty, should renounce practices derogatory
to the dignity of wonen; wvalue and preserve the rich
heritage of our conposite culture; protect and inprove the
natural environnent including forests, |akes, rivers and
wild life, and to have conpass in for |iving creatures.
Every citizen should devel op scientific tenper, humani sm and
the spirit of inquiry and refornm safeguard public property
and abjure violence; strive towards excellence in all
spheres of individual and collective activity so that the
nation constantly rises to higher levels of endeavour and
achi evenent. These ideals should be nurtured and inbi bed by
inmparting to the receptive mnds of the children fromtheir
childhood. In Mharashtra State Board of Secondary and
H gher Secondary Education v. K S. Ganghi and Ors. [(1991) 2
SCC 7161, this Court, while holding that right to education
is a fundanmental right, had held the native endownents of
nen are by no neans equi al. Education neans a process which
provides for intellectual, noral and physical developnent of
a child for good character formation; nmobility to 'socia

status; an opportunity to scale equality and a powerfu

instrument to bring about social change including necessary
awakeni ng anong the people. Education pronotes intellecutal,
noral and social denocracy. Education |lays foundation of
good citizenship and is a principal instrument to awaken the
child to intellectual and cultural pursuits and values in
preparing the <child for later professional training and
hel ps him to adjust to the new environment. Education

therefore, should be co-related to the social, political or
econom ¢ needs of our developing nation fostering secular
val ues, breaking the barriers of casteism |inguism
religious bigotry and should act as an instrument of socia

change. Education kindles its flanes for pursuit of
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excel | ence, enables and enobles the young mnd to sharpen
his or her intellect nore with reasoning than blind faith to
reach intellectual heights and inculcate in himor her to
strive for social equality and dignity of person

In "Human Val ues and Education" edited by S.P. Ruhel a
under the article on "The Problem of Values"” by P.N Mathur
it is stated that the spiritual values taught in education
act as the guiding starts providing notive force behind his
t hought, enmotion and action; the value should be noral and
spiritual in socio-cultural and spiritual life of man has to
be such as brings peace, progress and welfare of both, the
i ndi vidual and the society. The talk of scientific tenper,
egalitariansim freedom ' social justice and secularismwill
be fruitless wunless these constitutional values are inbued
with spiritual and noral values. The need for religious,
noral and spiritual education, as a part of educationa
curriculam being taught in Sat hya Sai Educati ona
Institutions and” its utility to the social regeneration of
falling standard of noral and social conduct, was re-
enphasised in those articles published in book formon the
60t h Birthday —of Shri Sathya Sai Baba. In the foreword to
the said book, Shri Justice V. Bala Krishna Eradi, a forner
Judge of this Court,  has enphasised that the rich cultura
and spiritual heritages we have endowed, is being neglected
after independence, denying to the youth of this country the

opportunity to inbibe noral, cultural and spiritual val ues
that form part of our heritage. He enphasised that in val ue
oriented education, et hi cal values help in character

bui | di ng and devel op discipline in students; cultural values
enable the students to transcend the bounds of narrow
sectarianismand develop equal respect for all faiths.
Simlarly spiritual values open the vision of a student to
‘one spirit’ dwelling in all and unite himw th the whole
mankind as one fanily. He, therefore, enphasised that ti is
the duty of every citizen interested in the future of the
country and in the preservation -of our great cultura
herit age, to ext end cooperation for successfu
i mpl enentati on of the programre of val ue-oriented education
being inparted by Sri Sathya Sai Educational |nstitutions.
In "the Social and Political - Thought of "Dr. S.
Radhakri shnan" by C arissa Rodrigues, at page 120, it has
been stated that education helps to inprove the socia
order. An educated man has an open mind, a broad outl ook, is
willing to reconsider issues and nake his own decisions. He
is liberated fromthe tutelage to outnbded notions, to
oppressive institutions and is always willing to | earn from
ot hers and change whenever it is necessary. On the necessity
of educati on, it is stated that the view of Dr.
Radhakri shnan was that the education in neant  to -enable
individuals to tackle the nyriad problens of society (such
as ignorance, disease, poverty and so on) and to.cope with
the accelerated pace of change in several spheres (such as
agriculture, industry, nmedicine, transport, comrunication)
which is a characteristic feature so society today.

According to Dr. Radhakri shnan, education from the
i ndi vidual point of viewwll be inconplete, if it does not
initiate the child to the suprene values of |love, truth,
goodness and beauty and fill himw th a sense of purpose or

el se he suffers from nerged, pusillaninmty, anxiety and
defeatism Education, therefore, should not only train the
intellect, pronote technical skill but also develop a
person’s aesthetic abilities and especially noral and
spiritual values. This is in accordance with the Upani shadic
view that we should aimat the play of |ife (pranaranan),
the satisfaction of mnd (manarandan) and the full ness of
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tranquillity (santisandharm). On social ainms of education
according to Dr. Radhakirshnan, nman nust also realise that
in a society where there is social injustice, gross
inequality and | ack of fraternity, individual |iberty cannot
be preserved. It nust also be borne in mnd that individua
freedomentails social responsibility. Education, therefore,
transforns the soci al order by pronoting a healthy
nationalismand the spirit of internationalism

On the functions of a teacher, at page 133, according
to Dr. Radhakrishnan, the success of the educational process
depends considerably on the teacher, for it is the teacher
who has to inplant ainms, and to build the character of the
students. According to Laski, at bottom of the education
the quality of a wuniversity is always in direct proportion
tothe quality of itsteacher. A good teacher is one who
knows his subject, is enthusiastic about it and one who
never ceases to learn. ~Comunication with the students and
sense of commitment to his work are necessary. A good
teacher, therefore,  according to Dr. Radhakrishnan, is one
was is objective, just, hunble and is open to correction
According to Witehead the teacher nust be self-confident
| earned man. The teacher, therefore, is primary functionary
to transmit the intellectual and ethical value to the young.
He should encourage the attitude of free enquiry and
rational reflections. The teacher should try to renove the
| eaden weights of pride and prejudice, passion and desire
which are likely to cloud a student’ s vision. the devoted
teacher is not only concerned with the child s intellectua
devel opnent but also has the obligation to attend to his
noral, enotional and social growh as well.

Mahat ma Gandhiji, the Father of the Nation has stated
that "a teacher cannot be wi thout character. If he lacks it,
he will be like salt without its savour.” A teacher nust
touch the hearts of his students. Boys inbibe nore fromthe
teacher’s own life than they do from books. |If teachers
inmpart all the know edge in the world to their students but
do not inculcate truth ad purity anongst them they wll
have betrayed them" Shri  Aurobindo has stated that "it is
the teacher’s province to hold aloft the torch, to insist at
all times and at all places that this nation of ours was
founded on idealismand that whatever my be the prevailing
tendencies of the tines, our children shall Tearn tolive
anmong the sun-lit peaks." Dr. S. Radhakrishanan has stated
that "we in our country |look upon teacher as gurus or, as
acharyas. An Acharya is one whose achar- or -conduct is
exenplary. He nust be an exanple of Sadachar or good
conduct. He nust inspire the pupils who are entrusted to his
care with love of virtue and goodness. The ideal of a true
teacher is andhakar ani ri dhata gurur itya bhi dhi yat e.
Andhakar is not nerely intellectual ignorance, but is also
spiritual blindness. He who is able to renpve that kind of
spiritual blindness is called a guru. Are we deserving the
nobl e appellation of an acharya or a guru?" Swam
Vi vekananda had stated that "the student should live from
his very boyhood with one whose character is a blazing fire
and should have before hima living exanple of the highest
teaching. In our country, the inparting of know edge has
al ways been through men of renunciation. The charge of
i mparting knowl edge should again fall upon the shoul der of
Tyagis. "

It is inthis backdrop, therefore, that the Indian
soci ety has elevated the teacher as ‘Guru Brahma, Curur
Vishnu Guru Devo Mheswaraha’. As Brahma, the teacher
creates know edge, |earning, wi sdomand al so creates out of
his students, nen and wonen, equipped wth ability and
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know edge, discipline and intellectualismto enable themto
face the challenges of their lives. As Vishnu, the teachers
is preserver of | earning. As Maheswara, he destroys
i gnorance. oviously, therefore, the teacher was placed on
the pedestal below the parents. The State has taken care of
service conditions of the teacher and he owed dua

fundanental duties to hinself and to the society. As a
nmenber of the noble teaching profession and a citizen of
India he shoul d al ways be wlling, self-disciplined,
dedicated with integrity to remain ever a learner of
know edge, intelligently to articulate and conmunicate and
i mbibe in his students, as social duty, to inpart education

to bring them up wth discipline, inculcate to abjure
violence and to develop scientific tenper with a spirit of
enquiry and reformconstantly to rise to higher levels in
any walk of life nurturing Constitutional ideals enshrined
in Article 51A so as to nmke the students responsible
citizens of the country. Thus the t eacher ei t her
i ndividually or collectively as a comunity of teachers,
shoul d " r'egenerate this dedication with a bent of
spiritualismin broader perspective of the Constitutionalism
with secul ar ideol ogies enshrined in the Constitution as an
armof the State to establish egalitarian social order under
the rule of law Therefore, when the society has given such

a pedestal, the conduct, character, ability and disposition
of a teacher should be to transformthe student into a
disciplined citizen, inquisitive to learn, intellectual to

pursue in any walk '‘of life with dedication, discipline and
devotion with an inquiring mnd but - not with blind custonmary
beliefs. The education that is inparted by the teacher
determ nes the |level of the student for the -devel oprment,
prosperity and wel fare of the society. The quality,
conpetence and character of the teacher are, therefore, nost
significant for the efficiency of the education system as

pillar of built denopcratic institutions and to sustain them
intheir later years of |life as a responsible citizen in

different responsibilities. W t hout a dedi cat' ed and
di sciplined teacher, even the best of education 'systemis
bound to fail. It is, therefore, the duty of the teacher to

take such care of the pupils as a careful parent would take
of its children and the ordinary principle of vicarious
l[iability woul d apply where negligence is that of a teacher
The age of the pupil and the nature of the activity in which
he takes part, are material factors determ ning the degree
and supervi sion demanded by a teacher

It is axiomatic that percentage of ‘education anong
girls, even after independence, is fatham deep due to
indifference on the part of all in rural India except sone
educat ed people. Education to the girl childrenis nation's
asset and foundation for fertile human resources and
disciplined famly managenent, apart from their equa
participation in socio-econonmic and political denocracy.
Only of late, sone mddle class people are sendign the gir
children to co-educational institutions under the care of
proper managenent and to |ook after the welfare and safety
of the girls. Therefore, greater responsibility is thrust on
the managenent of the schools and colleges to protect the
young children, in particular, the growing up girls, to
bring them up in disciplined and dedicated pursuit of
excel | ence. The teacher who has been kept in charge, bears
nore added hi gher responsibility and should be nore
exenpl ary. His/her character and conduct should be nore like
Ri shi and as loco parent is and such is the duty,
responsibility and charge expected of a teacher. The
guestion arises: whether the conduct of the appellant is
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befitting with such higher responsibilities and as he by his
conduct betrayed the trust and forfeited the faith whether
he would be entitled to the full-fleged enquiry as demanded
by hin? The fallen standard of the appellant is an ice berg
in the di scipline of teaching, a noble and |earned
professing; it is for each teacher and collectively their
body to stemthe rot to sustain the faith of the society
reposed in them Enquiry is not a pannacea but a nail on the
coffin. It is self-inspection and correction that is
suprene. It is sen that the rules w sely devised have given
the power to the Director, a highest authority in the
management of the institution to take decision, based on the
fact situation, whether a sunmary enquiry was necessary or
he can di spense with the services of the appellant by giving
pay in lieu of notice. Two safeguards have been provided,
nanmely, he should record reasons for his decision not to
conduct an enquiry under the rules and also post with facts
the information “with Mnister, Human Resources Depart nent,
Governnment of ~India in that behalf. It is seen from the
record that the appellant was given a warning of his sexua
advances towards a girl _student but he did not correct
hi nsel f and nend his conduct. He went to the girl hostel at
10 pom in the night and asked the Hostel hel per, Bharat
Singh to msguide the girl by telling her that Bio-Chenmistry
Madam was cal | i ng her; “believing the statenent, she cane out
of the hostel. It is the admtted position that she was an
active participant. in cultural activities. Taking advantage
thereof, he misused his position and adopted sexual advances
towards her. \Wen she ran away from his presence, he persued
her to the room where she | ocked herself inside; he banged
the door. Wen he was inforned by her room nates that she
was asl eep, he rebuked them and took the torch fromthe room
and went away. He admitted his going there and admtted his
nmeeting with the girl but he had given a fal se explanation
whi ch was not found acceptable to an Inquiry Oficer
nanely. Asstt. Director. After conducting the enquiry, he
submitted the report to the Director and the /Director
exam ned the report and found himto be not worthy to be a
teacher in the institution. Under those circunstances, the
guestion arises: whether the girl and her room mates shoul d
be exposed to the cross-exanination and harassnment and
further publicity? |In our considered view, the Director has
correctly taken the decision not to conduct any _enquiry
exposing the students and nodesty of the girl~ and to
termnate the services of the appellant. by -giving one
nonth’s salary and allowances in lieu of notice as he is a
tenmporary enpl oyee under probation. In the circunstances, it
is very hazardous to expose the vyoung girls  for tortuous
process of cross-exam nation. Their statenents were supplied
to the appellant and he was given an opportunity to
controvert the correctness thereof. In view of his adm ssion
that he went to the roomin the night, though he shifted the
timngs from 10 pm to 8 p.m which was found not
acceptable to the respondents and that he took the torch
fromthe room do indicate that he went to the room The
m sgui di ng statenment sent through Bharat Singh, the hoste
peon, was corroborated by the statements of the students;
but for the nisstatenent, obviously the girl would not have
gone out fromthe room Under those circunstances, the
conduct of the appellant is unbecomng of a teacher nuch
|l ess a loco parentis and, therefore, dispensing with regul ar
enquiry under the rules and denial of cross-examnation are
legal and not vitiated by violation of the principles of
natural justice.

The High Court also was right in its conclusion that
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the second wit petition is not nmmintainable as the
principle of constructive res judicata could apply. He filed
the wit petitionin first instance but wthdrew the same
wi t hout permnmission of the Court with liberty to file the
second wit petition which was dismssed. Therefore, the
second wit petition is not maintainable as held by the Hi gh
Court is applying the correct principle of Jlaw. Thus
considered we find no nerit in the appeal for interference.
The appeal is accordingly dismssed. No costs.




