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Lat e Parnodh Paul, who di ed during the pendency of the
proceedi ngs and whose | egal representatives, the appellants before us,
have been brought on record, filed a petition under Section 13 of the
East Punjab Urban Rent Restrictions Act, 1949 (hereinafter 'the Act’,
for short), against the respondent-firmthroughits two partners on the
ground of the tenants having defaulted in payment of rent, a ground
for eviction under Clause (i) of sub-Section (2) of Section 13 of the
Act. Hereinafter for the sake of convenience and brevity, Late
Par rodh Paul shall be referred to as the ’'landlord and the
respondents as the '"tenants’.

According to the avernents nmade in the petition for eviction
filed on 17.9.1991, the suit prenmi ses were obtained by the tenants on
tenancy from Shri Mani Ram and Snt. Ratan Devi, the then owners
and | andl ords, under the rent note dated 20-9-1982. The rate of rent
agreed upon was Rs.2000/- per month excluding water and electricity
charges. The tenants neither paid nor tendered the arrears of rent from
1st March, 1985. There was a civil litigation relating to partition of
joint fam |y properties, including the suit-premnmises, between the
menbers of the family wherein, in ternms of an interimorder passed by
the Cvil Court, the tenants had deposited rent at the rate of Rs.1800/-
per nmonth for the period Cctober 1985 to January 1988. In the
eviction petition, the landlord prayed for a direction fromthe Rent
Controller to evict the tenants on the ground of non-paynent of rent.

In the witten statement dated 8.1.1992 the tenants adnitted to
have executed the rent note reciting the rate of rent at Rs.2000/- per
nont h, other than water and electricity charges, but submtted that the
rate of rent so appointed was never intended to be acted upon and the
real nonthly rent of the prem ses was Rs.1800/- only. 1In the famly
litigation, to which the tenants were not a party, in terns of the order
passed by the Civil Court, rent at the rate of Rs.1800/- was deposited
for the period Cctober 1985 to January 1988. The rent for the period
upt o Septenber 1985 was paid to the | andl ords. Subsequent arrears
accunul ating, owing to infighting anongst the |egal heirs, for the
period 1.2.1988 to Septenber 1991, i.e. for 44 nonths, amounting to
Rs. 79200/ - plus interest Rs.8910/- and costs Rs.75/- totalling
Rs. 88, 185/ - were tendered before the Rent Controller on 14.11.1991
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The Rent Controller held the rate of rent of the dem sed
prem ses was Rs. 2000/- excluding water and electricity charges. The
amount tendered by the tenants was found to be short and, therefore,
invalid. Consequently, at the end, the tenants were ordered to be
evicted fromthe suit prem ses.

The tenants preferred an appeal before the Appellate Authority.
The Appellate Authority reversed the finding of the Rent Controller
and held the rate of rent to be Rs.1800/-, at which rate the arrears had
stood cl eared and, therefore, the tenants were not liable to be evicted.
Cvil Revision preferred before the Hi gh Court by the | andl ord was
di sm ssed by the H gh Court form ng an opinion that the finding of
fact arrived at by the Appellate Authority was not liable to be
interfered with in exercise of revisional jurisdiction. This is an appea
by special |eave preferred by the | andl ord.

W will first examine what is the rate of rent. It is admtted
between the parties that the agreed rate of rent as recited in the deed of
| ease executed between the parties was Rs.2000/- but it was the case
of the tenants that the rate of rent so appointed was not intended to be
act ed upon. No reason has been assigned to show why the parties
woul d have arrived at an agreed rate of rent of Rs.2000/- per nopnth
and yet chosen not to-act upon it. The subsequent conduct of the
parties belies the plea taken by the tenants. For several nonths rent
has been paid at the rate of Rs.2000/- p.m. W would to refer in
particular to the contents of the letter dated 9.8.1985 witten by the
tenants to Ratan Devi, the then |andlord wherein it is stated inter alia

"we are forwarding herewith two cheques of Corporation Bank,
cheque No. CA 78/ 770482 dated 9.8.1985 for Rs.4000/- being the
amount of rent for June-and July, 1985. Anot her cheque for United
Conmer ci al Bank, cheque No. 256453 dated 9.8.1985 for Rs. 2000/ -,
the rent of August, 1985 receipt of which please be acknow edged."

The contents of this letter are neither disowned nor explained and this
letter sinks a death-nail into the plea of the tenants. Apart from other
evi dence avail able on record, these two material pieces of evidence

viz. the deed of |ease and tenants' |etter abovesai'd accompani ed by
cheques, are enough to overrule the plea of the tenants and to hold

that the rate of rent is Rs.2000/- p.m

The Appellate Authority, in arriving at a finding to the contrary,

was deeply inpressed by the fact that in the famly litigation for
partition of the property, the plaintiffs therein had alleged rate of rent
of these premises as Rs.1800/- p.m and this avernment was not

di sputed by the landlord herein, who was one of the defendants

therein. The Appellate Court overl ooked some very relevant facts.

The plaintiffs in the partition suit were not the |landlords realizing the
rent; that was the |landlord herein who was realizing the rent fromthe
tenants. By an interimorder the Cvil Court had restrained the tenants
from maki ng paynment of rent to the litigating parties and had directed
the rent to be deposited in the Court so as to be avail able for
distribution to the party found entitled at the end to rel ease of the rent.
The witten statement filed in the civil suit by the landlord-plaintiff
herein did not contain any adm ssion as such; there was a nere failure

to object. |In that suit, rent payable by the tenants herein was not a
subj ect matter of controversy; it was a side issue. Admissionis only a
pi ece of evidence and can be expl ained; it does not conclusively bind

a party unless it amounts to an estoppel. Value of an adnission has to
be determ ned by keeping in view the circunstances in which it was

nmade and to whom A mere failure to object cannot be placed on a
footing higher than an adnmission. |If the two clear cut adm ssions

nmade by the tenants, referred to herein above, were to be wei ghed

against the landlord’s nere failure to object about a wong avernent

as to rate of rent in a case where it was not a point in issue, then no
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i nference other than the one of the rate of rent being Rs.2000/- p.m
could have been drawn. To that extent, the finding arrived at by the
Appel |l ate Authority suffer from perversity and shoul d have been set
aside by the H gh Court even in exercise of revisional jurisdiction

On the material avail able on record, no inference other than the rent of
the suit prem ses being Rs.2000/- p.m, excluding water and electricity
charges, can be drawn. W hold it accordingly.

Though we are holding the rate of rent as Rs.2000/-p. m
excluding water and el ectricity charges but it cannot be denied that to
begin with there was a serious dispute as to the rate of rent as to
whet her it was Rs.2000/-, and hence followed the dispute whether the
amount tendered by the tenant in the suit along with interest and cost
of application amounted to conpliance with proviso under Section 13
(2)(i), and if so, whether a decree for eviction could at all have been
passed. All such di sputes were genuine and not frivolous or just in air
wi t hout any basis.  In this appeal, the tenant-respondents have, in the
affidavit of Ashw ni Kumar, supported by docunents, filed with the
| eave of the Court, set a statenent of paynents nade, which reveals
that the controversy between the parties is very narrow, and even if
there is sone default in paynment it i's margi nal and not deliberate.
There is a serious lacuna with which the relevant provision of the Act
suffers which we propose to denpnstrate and deal with so as to
renove the sane, if we can

The | andl ord-tenant litigation accounts for ‘a najor part of
litigation pending in courts of |aw or before statutory authorities.
Al so a substantial nunber of cases consists of those wherein eviction
is prayed for on the ground of non-payment of rent or the tenant
being a defaulter. The enactnent of 1949 Act was preceded by the
Punj ab Urban Rent Restriction Act 1941 which was intended to

restrict unreasonable hike in rent because of shortage of
accommodation felt on account of housing properties being

requi sitioned by the Government to provide acconmodation to the
famlies of civil and arny officers engaged in the war effort in sone
capacity or the other. For raisingadditional revenue to compensate
the costs of the war, new tax on the i nmpoveabl e property was

i nposed. The 1941 Act was to remmin in force only for a period of
five years. It was replaced by 1947 Act enacted by the Governor of
Punj ab in exercise of his powers under Section 93 of the Governnent
of India Act, 1935. Then the country wi tnessed partition and | arge

scale mgration of popul ati on between the East and West Punjab. 1In
this wake the 1949 Act was enacted. Statenent of Objects and
Reasons of the Act stated, inter alia, that need was felt to re-enact as a

per manent neasure, a legislation for restricting the increase of rents of
certain premses situated within the linmts of urban areas and the
protection of tenants against nal afide attenpts by their landlords to
procure their eviction. The State |egislation enacted nore than 50
years ago as a neasure for taking care of the then problemcreated by
the then circunmstances has, neverthel ess, continued to remain in
operation till this date. The legislation needs a new | ook and
revanpi ng at the hands of the legislature. There are several |acunae in
the provisions of the Act creating bottlenecks in their snooth
functioning highlighted in several judicial pronouncenents and such
deficiencies are proving paradi se for unscrupulous litigants and also to
sone extent frustrating the very purpose sought to be achieved by the

| egi slation. One of such deficiencies in legislation, as we would
highlight a little later, is capable of being denonstrated fromthe facts
of the present case. Before we may enter into that discussion, we find
it appropriate to reproduce the observati ons made by Professor D. N
Jauhar, Departnent of Laws, Punjab University based on his research

and survey in his work "Rent Matters on Trial" (1998), at page 23:

"The present Rent Act had outlived its utility
decades ago and has becone totally outdated.
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The Act which was initially introduced as a
temporary short term neasure for five years only,
during the Second Worl d War, has becone a

per manent piece of legislation. One would not
mnd its being pernmanently on the Statute Book
but what is really disturbing is that it has
stagnated for the last five decades. No effort
what soever, worth the nane, has been nade
either by the State Governnment, or the Centra
CGovernment to suitably revise the Act fromtine
to tinme so as to keep pace with the changing
soci 0- econom ¢ pattern of society.

The need of the hour is a law which wll

regul ate, not control, the relations between an
owner and an occupi er with-the sol e object of
harmoni sing rel ati ons between the two. Such a
statute is the dire need of the hour which requires
that the present Act be consigned to history."

I n Nagi ndas Randas Vs. Dalpatram|ccharamBrijram &

Os. - (1974) 1 SCC 242 this Court sumred up the reasons which
persuaded the spurt of rent-control legislations in different States of
the country in these words :

"The strain of the last Wrld War, Industrial

Revol ution, the large scal e exodus of 't he worki ng
peopl e to an urban areas and the social and
political changes brought in their wake socia

probl ems of consi derabl e magnitude and

conplexity and their connected evils. The country
was faced with spiralling inflation, soaring cost of
living, increasing urban popul ation any scarcity of
accommodati on. Racketing and | arge scal e

eviction of tenants under the guise of the ordinary
| aw, exacerbated those conditions nmaking the
economc life of the conmunity unstable and

i nsecure. To tackle these problens and curb these
evils, the Legislatures of the States in India
enacted Rent Control |egislations.”

Al nmost simlar necessity existed in the State of Punjab for

enacting the 1949 Act as pointed out by this Court in Attar Singh Vs.
I nder Kumar AIR 1967 SC 773. The Court observed that the Act is

a piece of aneliorative legislation in the interests of tenants of
prem ses in urban areas, so that they may be protected agai nst |arge
increase in rents and from harassment by eviction.

It is high tine when State of Punjab should have a fresh | ook at
Section 13 and other relevant provisions of the Act | earning | essans
fromthe manner in which these provisions have so far worked and by
reviewi ng how far the object which the |egislation sought to achieve
has been achieved or frustrated. Useful assistance can be taken from
the Rent Control legislations in other States to see how pari materia
provi si ons have been drafted therein. The phraseol ogy enpl oyed in
drafting Section 13(2)(i) with its proviso and the nmanner in which it
has been so far interpreted, are, in our opinion, far fromserving the
obj ect of enactnent, rather defeating it.

The rel evant part of Sec.13 reads as under:
"13. Eviction of tenants. (1) Atenant in

possession of a building or rented |l and shall not be
evicted therefromin execution of a decree passed
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before or after the commencenent of this Act or
ot herwi se and whether before or after the

term nation of the tenancy, except in accordance
with the provisions of this Section, [or in

pur suance of an order made under Section 13 of
the Punjab Urban Rent Restrict Act, 1947, as
subsequent |y anended].

(2) A landl ord who seeks to evict his tenant
shall apply to the Controller for a direction
in that behalf. |If the Controller, after giving

the tenant a reasonabl e opportunity of
showi ng cause agai nst the applicant, is
sati sfied

(i) that the tenant has not paid or
tendered the rent due by himin

respect  of the building or rented | and
within fifteen days after the expiry of
the tine fixed in the agreenent of
tenancy with hi's landlord or in the
absence of any such agreenent, by the

| ast day of the nobnth- next follow ng
that for which the rent is payabl e:

Provided that if the tenant on the first
hearing of the application for ejectnent after
due service pays or tenders the arrears of
rent and interest at six per cent per annum
on such arrears together w th the cost of
application assessed by the Controller, the
tenant shall be deened to have duly paid or
tendered the rent within the tinme aforesai d;

XXX XXXX XXX

"the Controller may nake an order ‘directing
the tenant to put the landlord i n possession
of the building or rented land and if the
Controller is not so satisfied he shall rmake
an order rejecting the application:

Provided that the Controller may give the
tenant a reasonable tinme for putting the
l andl ord in possession of the building or
rented | and and nmay extend such tine so as
not to exceed three nmonths in the
aggregate".

The expression enployed is 'the rent due’'. ~ A Full Bench of
the High Court of Punjab in Rullia Ram Hakim Rai v.-S. Fateh
Singh S. Sham Sher Singh, AR 1962 Punjab 256, has taken the view
that the expression 'rent due’ in contradistinction with the words ’rent
legally due’ or 'rent recoverable’ or the "arrears of rent within the
period of limtation inplies that the obligation of the tenant to pay or
tender the rent extends to depositing all the arrears of rent without
regard to the period of limtation. This view finds support froma
decision of this Court in Khadi G am Udyog Trust Vs. Shri Ram
Chandraji Mandir, 1978 (1) SCC 44, wherein, interpreting the par
materia provision contained in the U P. Uban Buildings (Regulation
of Letting, Rent and Eviction) Act, 1972, this Court has held that the
expression "entire anpbunt of rent due" includes the rent the recovery
wher eof has becone barred by tine, for, the statute of limtation bars
the renedy but does not extinguish the right. The | earned counsel for
the tenants conceded during the course of hearing that on the present
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fram ng of the provision under exam nation, the obligation of the
tenant to pay or tender even tine barred rent, to take advantage of the
provi so, cannot be deni ed.

The question still remains what is the anpbunt which the tenant
shoul d tender and what is the course to be followed if there be any
genui ne di spute between the anmount clainmed or alleged by the
| andl ord to be due and the anpbunt which the tenant adnmits or alleges
to be due. Apparently the Punjab Act does not provide any
mechani smtaki ng care of such a situation. A Division Bench of the
Hi gh Court in Mangat Rai v. Ved Parkash, 1969 CLJ 254, took the
view that it is wong to say that the proviso casts only a unilateral duty
on the tenant, w thout there being any correspondi ng duty and
di scretion vesting in the Court in connection therewith. There are
reci procal obligations created by the proviso. So far as the cal cul ation
of arrears of rent and interest is concerned, that is the sole
responsi bility of the tenant. But so far as the assessnment of the costs
is concerned, the proviso assigns that function to the Controller
There are a few ot her decisions also taking the same view. However,
we do not' find any in-depth discussion or any attenpt nmde at
anal yzing-and interpreting the proviso in the light of the object behind
t he enactnent.

There may be unscrupul ous | andl ords, who with the purpose of
placing the tenants ina quandary and thereby earning an easy order of
eviction may highly inflate the claim For exanple, the | andl ord may
claimthe arrears at a highly inflated rate of rent, or may claimrent
alleging it to be in.arrears though the same had al ready stood paid and
for which the Iandlord chose not to issue receipts for paynment, or
there may be a bonafide dispute as to the rate at which the rent was
paid or is payable. Several other State legislations provide for an
interimor provisional order being passed by the Court or the Rent
Controller, resolving the dispute nmonentarily by a judicial order, with
whi ch order the tenant should conply and failing which the tenant
may suffer adverse consequences. A provision for such an interimor
provi si onal order has not been expressly made in the Punjab Act; yet
can it be spelt out? If we were to go by adopting an approach
approving the interpretation placed on the proviso by the Punjab Hi gh
Court in Mangat Ram s case (supra), serious and uncal l'ed for
consequences are bound to foll ow

In Dial Chand v. Mahant Kapoor Chand, 1967 (69) PLR 248,
the | earned Single Judge of Punjab H gh Court opined that in the
event of there being a dispute as to the quantum of rent, the tenant can
take one of the three courses:

"He can under protest make paynent or

tender of the arrears at the rate claimed by

the landlord in the ejectnent application

and if the rate is found subsequently to be

| ess, he can hope for adjustnent of the

excess paynent. He can come forward with

a straight statement of what is the true rate
of rent and on that proceed to conply with

the proviso, in which case he has the benefit

of the proviso, if the finding is that the rate
stated by himis the rate of rent for the
tenancy. Lastly, he can enter into a dispute
with the landlord, as in this case, and insist
upon his lower rate of rent and then take the
consequence if he is not able to prove that

that is the actual rent. |If he fails to establish
this ground, obviously he fails to have

advant age of the proviso."
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This is too sinplistic an approach and defeats the purpose of
enact ment as woul d be seen shortly hereafter. |n Behari Lal v.
Aj udhi a Dass, 1970 RCR 76, the tenant tendered full anount clai ned
by the landlord to plead that what he was payi ng was nore than the
rent due and reserved his right to recover back the excess paid by
him The plea forcefully advanced by the | andl ord was that as the
tenant had pl eaded the anpbunt tendered by himto be in excess,
acconpani ed by a claimfor refund, the sane was not a valid tender
and therefore, the tenant was liable to be ejected. Such a tall plea of
the landl ord, of course, did not find favour with the H gh Court and
rightly so. Yet the manner in which Section 13 (2)(i) with the proviso
has been interpreted in sone of the decisions by Punjab Hi gh Court, if
allowed to prevail, the consequence woul d be that the tenants shal
have to succunb to the pressure of the I andlord by concedi ng and
nmaki ng the paynent or tender ‘as dictated by the landlord along with

interest and costs; else he inescapably suffers the risk of eviction. |If
he rai ses a dispute in defence even if bonafide, and howsoever
believed to be true, he nmust suffer evictionif on trial, for any reason

i ncl udi ng any fortuitous circunmstances, he fails in substantiating his
pl ea t hough-he very nuch believed, and genuinely, that he would be

able to do so.~ Atenant forcefully raising a plea in his defence stands
to lose and suffer for his failure to substantiate his defence. On the
contrary, if the landlord has nade a false or exaggerated claim
submitted to by the tenant by nmaking a deposit with interest and costs,
and the landlord fails in substantiating his claimof the arrears, he does
not stand to | ose anything. Thus there are no holds barred for the

| andl ord while the tenant is subject to strict discipline. This could not
have been the intendnent of an enactnent, which as its Preanble

speaks, is meant to restrict theeviction of tenants from urban

prem ses.

There are two neans of resolving the riddle :firstly, by placing

such neani ngful interpretation on the provision as would enable the

| egislative intention being effectuated; and secondly, by devising such
procedure without altering the structure as would enable the
substantive | aw bei ng neani ngfully inmplenented. Let us see whet her

the expression "assessed by the Controller’ qualifies only '"the cost of
application” or qualifies the entire preceding expression i.e. 'the
arrears of rent and interest at six per cent per -annum on such arrears
together with the cost of application . As there is anbiguity and the
provision is susceptible to two neanings, the Court shouldinterpret it
in the manner which will best serve the object sought to be achieved.

In our opinion, if there be a dispute raised as to the quantum of arrears
of rent, or as to the rate of rent which would obviouslyin its turn have
an inpact on the quantum of arrears, then for the purpose of paynent

or tender within the nmeaning of the proviso, the Controller nmust make
an assessnent, provisional in nature, and appoint the quantum of

arrears including the rate of rent (if necessary) and, calculating the
interest and the cost of application. There may be a dispute as to the
date on which the nmonthly rent becones due according to the contract

of tenancy which will also need to be resol ved wi thout which the

period for which interest at six per cent per annumis liable to be paid
woul d not be capable of being quantified. For two reasons, we

consider it necessary to place such an interpretation or thelanguage of
the proviso. Firstly, it is in conformty with the object of enactnent.
The | egi sl ation was enacted to protect the tenants fromthe hands of
unscrupul ous | andl ords and any interpretation to the contrary would
gi ve an upper hand to the landl ords and provide a tool in their hands
to be cracked like a whip on weaker tenants. Secondly, such an
interpretation would bring the provision in conformty with the

several other legislations of the tinmes such as Section 13 of the MP
Accommopdation Control Act, 1961, Section 11 of A . P. Buildings

(Lease and Eviction) Control Act, 1960, Section 11(4) of Bonbay

Rents, Hotels and Lodgi nhg House Rates Control Act, 1947, Section 15

of Del hi Rent Control Act, 1958 and so on. Thirdly, the provision
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suffers fromanbiguity. 1In the absence of any in-built indication
enabl i ng determ nation of the quantum of arrears, if disputed, and the
period for which interest at six per cent per annumis to be cal cul at ed,
the provision would becone unworkabl e and hence liable to be struck
down under Article 14 of the Constitution. An obligation is cast on
the Court to interpret it in such a manner as to make it workabl e and
save it fromthe vice of being rendered unconstitutional

Even if Section 13(2)(i) and the proviso would not have been

enacted there was Section 114 of the Transfer of Property Act to take
care of such situation. The provision in the Rent Control Legislation
whi ch obliges the tenant to pay or tender the arrears of rent during the
course of hearing and relieve the tenant fromthe consequences of
default in payment of rent is founded on the doctrine of forfeiture of

| ease for non-payment of rent and equitable principle of granting reli ef
against forfeiture wi-thin the exercise of discretion vesting in the
Court. The Transfer of Property Act, 1882 did not in terms apply to

the State of Punjab however principles underlying or contained in

such of the provisions of the Transfer of Property Act as are
essentially the principles of equity, justice and good consci ence have
been hel d applicable to the State of ‘Punjab and Haryana. Section 114

of T.P. Act enbodi es one such principle. (See Nandeo Loknan

Lodhi Vs. Narmadabai and Ors. AIR 1953 SC 228; Guru Nanak

Ex Servi cenen Cooperative T.F. Society Goup No.2 and O's. Vs.

The State of Haryana and Os. AIR 1972 Punjab & Haryana 83

D.B.; Aziz-Ud-Din and Ors. Vs. Quru Bhagwan Das and Anr. -

(1912) 17 1C 991). The rule of equity enshrined in Section 114 of
Transfer of Property Act is : Were alease of inmmoveable property

has determned by forfeiture for non-paynment of rent and the | essor
files a suit for ejectment of the | essee, the Court exercises a

di scretionary jurisdiction of passing an order relieving the | essee

agai nst the consequences of forfeiture if at the hearing of the suit the
| essee pays or tenders to the lessor the rent in arrears with interest and
costs or furnishes such security as the Court thinks sufficient. Having
appointed a time for paynment, the Court still retains jurisdiction to
extend the time (Chandl ess-Chandl ess Vs. Nichol son 1942 (2) A

ER 315). Even the tinme appointed by a consent decree can be

extended (Smt. Amiya De Vs. Dhirendra Nath Mandal AR 1971

Calcutta 263). The discretion conferred by Section 114 of TR Act is

of wide anplitude guided by the principles of justice, equity and

good consci ence and the Court woul d exam ne the conduct of the

parties, the conparative hardship and | ean in favour of one whose

hands are cl ean (Nandeo Loknman Lodhi Vs. Narnadabai and O's.

AR 1953 SC 228. The discretion to grant relief again forfeiture is
avail able not only to the trial court but also to appellate court ( RS
Lal a Praduman Kumar Vs. Virendra CGoyal (dead) by his Lrs. And

Os. 1969 (1) SCC 714.

The question which stares us is : whether in enacting Section
13(2) (i) and proviso thereto can we assune that the Legislature
intended to place the tenants in a situation worse“than what it would
have been under the principles deducible from Section 114 of T.P. Act
and even if this provision would not have been there? W cannot
attribute such msplaced wisdomto the Legislature w thout being
uncharitable to it. W are definitely of the opinion that by engrafting
Section 13(2)(i) and proviso in the body of the Act the Legislature
i ntended to confer on the tenants a protection, larger and nore
beneficial than what it would have been if the provision was not
enact ed.

There are yet other serious infirmties with which the provision

suffers. | n spite of the proviso having been conplied with the Rent
Controller, proceeds to hold an enquiry and record a finding on the
pleas raised in the case. |If the Controller finds nmerit in the dispute

rai sed by the tenant and accepts the truth of his plea, the deposit made
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by him though it did not satisfy the claimthen nmade by the | andlord
woul d still entitle the tenant to an order rejecting the landlord's
application for eviction. |f the deposit nmade by himis to be found in
excess, would he woul d be entitled to an order for refund? The
provi si on does not give an answer. |If the tenant fails in substantiating
his plea and the anobunt paid or tendered by himunder the proviso is
found to be deficient, the landl ord would be entitled to an order
directing the tenant to put the landlord in possession of the building or
rented |l and. Yet the Controller cannot pass an order for recovery of
arrears though found to be due. The landlord is constrained to initiate
separ ate proceedi ngs for recovery of arrears of rent before the G vi
Court. Yet again, during the pendency of proceedi ngs under Section

13, the provision does not contenplate rent falling in arrears nonth
by nmonth being paid or deposited by tenant. The landlord is therefore
driven to the need of filing successive proceedings for recovery of

rent against an erring tenant.. Thus the view so far being taken by the
H gh Court serves neither the interest of the tenant nor the interest of
the landlord. ALl these result in multiplicity of |egal proceedings. The
end part of sub-section (2) of Section 13 confers a discretionary
jurisdiction on the Controller who "nay nake an order directing the
tenant to put the landlordin possession of the building or rented | and".
Once a case for eviction on one of the grounds under Section 13 has

been satisfactorily nade out the Controller cannot refuse making an
order for delivery of possession to the landlord in purported exercise
of discretion spelled out by use of word 'nmmy’ because the exercise of

di scretion would then be terned as arbitrary as that of "knight-errant

roaming at will" in the words of Benzamin Cordozo. The fact
remai ns that the |egislature has chosen to use the word 'may’ and not
"shall’ at the end of sub-section (2) while enmpowering the Controller

to make an order for eviction of tenant.

The purpose of enacting such a provision as in Section 13(2)(i)
provi so, which acts alnost in terroremon the tenant, in several rent
control laws is dual. It ensures recovery of rent to the |andlord and
saves himfromthe recal citrant tenant by buil ding pressure on tenant
to nmake paynent under pain of eviction. At the same time it protects
the tenants fromthe unscrupul ous devices of |andlords. Both the
purposes are defeated by too sinplistic an interpretation placed on
Section 13(2)(i) proviso of the Punjab Act by the H gh Court of
Punj ab and Haryana, as already referred to.

It is a settled rule of construction that in case of anbiguity, the
provi si on should be so read as woul d avoi d hardshi p, i nconvenience,

i njustice, absurdity and anonaly. Justice G P. Singh in his Statutory
Interpretation (Edition 2001) states (at page 113): "In selecting out of
different interpretations "the court will adopt that which is just,

reasonabl e and sensible rather than that which i s 'none of those things"
as it may be presumed "that the Legislature should have used the

word in that interpretation which | east offends our sense of justice. |If
the grammatical construction |eads to sonme absurdity or sone

repugnance or inconsistency with the rest of the instrunent, it may be
departed fromso as to avoid that absurdity, and inconsistency.
Similarly, a construction giving rise to anomalies should be avoi ded"

What follows fromthe abovesaid di scussion is that the proviso

to clause (i) of sub-section (2) of Section 13 nust be read as obliging
the Controller to assess, by neans of passing an order, the arrears of
rent, the interest and the cost of litigation all the three, which the
tenant shall pay or tender on the first date of first hearing of the main
petition follow ng the date of such assessnment by Controller. Such
order based on an opinion forned prima facie by perusal of the

pl eadi ngs and such other material as may be avail able before the
Controller on that day would be an interimor provisional order which
shall have to give way to a final order to be made on further enquiry
to be held later in the event of there being a dispute between the
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parties calling for such determnation. The Controller would,

however, at the outset assess the rent, the interest and the cost of
application in the light of and to the extent of dispute, if any, raised by
the tenant. Such anount, as determ ned by Controller shall be |liable
to be paid or tendered by the Controller on the 'first date of hearing
falling after the date of the prelimnary or provisional order of
Controller. The expression "the date of first hearing" cane up recently
for the consideration of this Court in Mam Chand Pal Vs Snt. Shanti
Agarwal (C. A No. 1187 of 2002 decided on 14.2.2002). It was held

that 'the date of first hearing’ is the date on which the Court applies its
mnd to the facts and controversy involved in the case. Any date prior
to such date would not be date of first hearing. For instance, date for
fram ng of issues would be the date of first hearing when the Court

has to apply its mind to the facts of the case. Were the procedure
applicable is the one as applicable to Small Cause Courts, there being
no provision for fram ng of the issues, any date fixed for hearing of
the case would be the first date for the purpose. The date fixed for
filing of the witten statenent \is not the date of hearing. Keeping in
view the interpretation so placed on 'the date of first hearing’ the
obligation cast by the provi so under considerati on can be discharged

by the Controller on any date fixed for framng of the issues or for
hearing. It would be the obligation of the parties to place the rel evant
material on record, in the shape of affidavits or docunents, which
woul d enable the Control l'er to make a provisional judicial assessnent
and place it on recordto satisfy the spirit of the proviso. It would be
desirable if the Rent' Controller specifically appoints a date for the
pur pose of such assessnment and order so-that the parties are put on
adequate notice and bring the relevant material on record to assist the
Controller. A litigant cannot be expected to be ready to conmply with
the order of the Controller onthe very day on which the order is

made. How could he anticipate what order the Controller would be

maki ng?

Having held that the Controller, has to ~provisionally assess (i)

the arrears of rent, (ii) theinterest on arrears of rent assessed by him
and (iii) cost of application, question arises as to how the provision
shall work thereafter or, in other words, what shall be the procedure to
be followed thereafter by the Controller. Salnond'states in
Jurisprudence (Twelfth Edition, pp. 5-6):

"Suppose the legislator could draft rules that

were absolutely clear in application: even so, he
could not foresee every possible situation that

m ght arise, and so, he could not anticipate how

he, or society, would wish to react to it when it
did arise. Too certain a rule would preclude the
courts fromdealing with an unforeseen situation

in the way they thensel ves, or society, m ght

think best. As it is, legal uncertainty is counter-
bal anced by judicial flexibility."

We nay with advantage quote a passage fromlLaw in the
Maki ng by Sir Allen (Seventh Edition, 1964, at p.308):

" 'This Court’, said Scrutton L.J., 'sits to
administer the law, not to nake new law if there
are cases not provided for.” ’'It may be’', said
Lord Denning MR in Att.-Gen.- v. Butterworth,
[1963] I, QB.,696, 719, 'that there is no
authority to be found in the books, but if this be
so all | can say is that the sooner we nake one
the better.’ But how did the Master of the Rolls
"make’ this authority? By reference to 'nany
pointers to be found in the books in favour of the
vi ew which | have expressed’ ."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of

13

Agai n at page 521, the enminent jurist states:

"There is no doubt that some judges will 'read
into’ a statute, under the guise of the "inplied
intention of the |egislator, what justice and
conveni ence require. "

A statute can never be exhaustive, and therefore, Raghubar

Dayal ,J. speaking for hinmself and Wanchoo and Das Cupta, JJ.

observed in Manohar Lal Chopra v. Rai Bahadur Rao Raja Seth

Hiralal, AIR 1962 SC 527 at page 532, "that the Legislature is

i ncapabl e of contenplating all the possible circunstances which may
arise in future litigation and consequently for providing the procedure
for them" Sometines when a difficult situation arises it may denand
such directions being made as woul d pragmatically neet the needs of
the situation and resort can be had to the inherent powers of the
Court, /if need be. Krishna lyer, J. in The Newabganj Sugar MIIls Co.
Ltd. and others v. The Union of India and others, (1976) 1 SCC 120,
held "The difficulty we face here cannot force us to abandon the

i nherent powers of the Court to do", and he quoted Jim R Carrigam

to say - "The inherent power has its roots in necessity and its breadth
is co-extensive with the necessity." H R Khanna, J. observed in Ms.
Jai pur M neral Developnent Syndicate, Jaipur v. The

Conmi ssioner of |.T., New Del hi, (1977) 1 SCC 508 : "The Courts

have power, in the absence of any express or inplied prohibition, to
pass an order as may be necessary for the ends of justice or to prevent
the abuse of the process of the court. To hold otherwi se would result
in quite a nunber of cases in gross mscarriage of justice."
Jurisdiction to pass procedural orders though not specifically

contenpl ated by statute can be spelled out fromwhat was said by

Hi dayatullah, J. (as he then was) in Mahant Ram as Vs. Ganga Das,

Al R 1961 SC 882, when orders are ’'in essence in terrorem so that
dilatory litigants m ght put themselves in order and avoid delay’ the
Courts are not powerless to neet-a situation for 'such orders are not
like the law of the Medes and the Persians’.

The result of the discussion may be sunmarized. Under

proviso to Section 13(2)(i), the Controller having discharged his
obligation of passing an order under the proviso, either suo 'nmoto or on
his attention in this regard being invited by either of the parties, it wll
be for the tenant to pay or tender the anmount provisionally assessed by
the Controller on the first date of hearing of the application for
ejectment. On conpliance, the Controller would proceed to

adj udi cate upon the controversy arising for-decision by reference to

pl eadi ngs of the parties and by holding a summary enquiry for the
purpose. Such adjudication shall be provisional and subject to the
later final adjudication. The finding that may ultimately be arrived at
by the Controller nay be one of the following three. The Controller

may hold that the quantumof arrears as determined finally is (i) the
same as was found to be due and payabl e under the provisional order

(ii) is less than what was determ ned by the provisional order, or (iii)
is more than the one what was held to be due and payable by the
provisional order. |In the first case the Rent Controller has sinply to
pass an order termnating the proceedings. In the second case the
Controller may direct the ampbunt deposited in excess by the tenant to

be refunded to him In the third case it would not serve the purpose of
the Act if the tenant was held liable to be evicted forthwith as is the
vi ew taken by the Punjab H gh Court in the case of Dial Chand

(supra). The Controller directing the eviction of the tenant may pass a
conditional order affording the tenant one opportunity of and a
reasonable tine for depositing the anbunt of deficit failing which he
shall be liable to be evicted. This power in the Rent Controller can be
spelled out fromthe use of the word "may" in the expression "The
Controller may nake an order directing the tenant to put the | andl ord
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in possession”, as also fromthe principle of equity and fair play that
the tenant having conplied with provisional order passed by the
Controll er should not be nade to suffer if the finding arrived at by the
Controller at the termination of the proceedings be different fromthe
one recorded in the provisional order. While exercising the discretion
to nmake a conditional order of eviction affording the tenant an
opportunity of purging hinself of the default the Controller may al so
take into consideration the conduct of the tenant whether he has even
after the passing of the provisional order continued to pay or tender
the rent to the landlord during the pendency of the proceedings as a

rel evant factor governing the exercise of his discretion. Such a course
woul d be beneficial to the Iandlord too as he would be saved fromthe
trouble of filing a civil suit for recovery of rent which fell due during
the pendency of proceedings for eviction before the Controller

To sum up, our conclusions are:

1. In Section 13(2) (i) proviso, the words ’'assessed by the
Controller’ qualify not nmerely the words 'the cost of
applicati'on” but the entire preceding part of the sentence i.e.

"the arrears of rent and interest at six per cent per annum on
such arrears together with the cost of application’

2. The proviso to Section 13(2)(i) of East Punjab U ban
Restriction Act, 1949 casts an obligation on the Controller to

nmake an assessnent of (i) arrears of rent (ii) the interest on such
arrears, and (iii) the cost of application and then quantify by

way of an interimor provisional order the ampbunt which the

tenant rust pay or tender on the "’ first date of hearing’ after the
passi ng of such order of ’'assessment’ by the Controller so as

to satisfy the requirenment of the proviso

3. O necessity, 'the date of first hearing of the application” would
nmean the date falling after the date of such order by Controller.

4. On the failure of the tenant to conply, nothing remains to be
done and an order for eviction shall follow |If the tenant nakes
conpliance, the inquiry shall continue for finally adjudicating

upon the dispute as to the arrears of rent in the Iight of the
contendi ng pleas raised by the | andlord and the tenant before
the Controller.

5. If the final adjudication by the Controller be at variance with
his interimor provisional order passed under the proviso, one of
the following two orders nmay be nade depending on the facts
situation of a given case. |If the amount deposited by the tenant
is found to be in excess, the Controller may direct a refund. / If,
on the other hand, the ampbunt deposited by the tenant is found

to be short or deficient, the Controller may pass a conditiona
order directing tenant to place the landlord in possession of the
prem ses by giving a reasonable tine to the tenant for paying or
tendering the deficit amount, failing which alone he shall be
liable to be evicted. Compliance shall save himfrom eviction

6. Wi | e exercising discretion for affording the tenant an
opportunity of naking good the deficit, one of the rel evant
factors to be taken into consideration by the Controller would
be, whether the tenant has paid or tendered with substantia
regularity the rent falling due month by nmonth during the
pendency of the proceedings.

The view of the |aw so taken by us advances the object sought

to be achieved by the | egislation, serves best the interests of |andlord
and tenant both, renoves uncertainty in litigation and obscurity in
drafting of the provision and al so accords with the principles of justice
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and equity. Even if, it is an innovation, it is in the field of procedura
law, without affecting the substantive rights and obligations of the

| andl ord and the tenant and such innovation is permissible on the basis

of authority and supported by principles of justice, good sense and
reason. We have not touched the substantive rights of |andlord and
tenant, and are feeling satisfied with a do Ilittle in the field of
procedure so as to effectuate the purpose of enactnent.

We do not find that the Controller has, in the present passed any

order under Section 13(2)(i) proviso as aforesaid and therefore the

order for eviction stands vitiated on the view of the | aw which we

have taken herei nabove. The appeal is allowed. The inpugned

j udgrment of the Hi gh Court and the orders of the Rent Controller as

al so of the Appellate Authority are all set aside. The case is sent back
to the Controller. The Controller shall, after affording the parties an
opportunity of hearing, pass a provisional order under the proviso to
Section 13(2)(i) and afford the tenants an opportunity of making

payment or tender and then proceed to decide the case afresh

consistently with the |aw as settled hereby. The costs before the
Appel | ate Authority, the H gh Court and this Court shall be borne by

the parties as incurred. The costs before the Controller shall abide the
result.

pori1 26, 2002 ( BRI JESH KUMAR )
ri s .




