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Chal l enge in this appeal is to the judgnment of a Division
Bench of the Madhya Pradesh Hi gh Court dismssing the
Revi ew Petition filed by the appellants.  This is in essence the
second journey of the appellants in respect of a Wit Petition
(WP. No.522/90) filed before the Hgh Court. The said Wit
Petition was di sposed of by order dated 3.3.1994. The sane
was filed for quashing the proceedings initiated by respondent
No. 3 i.e. Superintendent (Preventive) Central Excise, |ndore.
Duri ng the pendency of the petition, orders were passed
quantifying the liability of appellant No.1 for inposition of
penalty. These orders were challenged in the wit petition by
amendi ng the sane. The Hi gh Court quashed the orders so far
as they related to inposition of penalty. Questioning the
correctness of the order an appeal was filed before this Court
whi ch was di sposed of by order dated 16.4.2002. Basically,
two stands were taken in the appeal . This Court did not
interfere with the order of the H gh Court on the aspect of
manuf acture. The residual argument was that since the High
Court had quashed the penalty inposed by the Collector,
Central Excise by taking a view that the appell ants were under
a bona fide belief that they were not |iable to pay excise duty
on limestone chips, the High Court ought to have struck down
the demand of duty based on Section 11A of the Centra
Exci se Act, 1944 (in short the "Act’). This Court dealt with that
aspect of the challenge in the foll ow ng words:

"The next argunment is that the H gh Court
guashed the penalty inposed by the Collector,
Central Excise, upon the appellants taking the
vi ew the appellants were under a bona fide
belief that they were not liable to pay excise
duty on limestone chips. It is subnmitted that
the Hi gh Court should, therefore, have al so
struck down the demand of duty based on
Section 11A. W have gone through the

judgrment of the High Court. We find that no
such argunent is recorded by the H gh Court

or answered . If it was the contention of the
appel l ants that the Hi gh Court had not
answered an argunent that had been

advanced before it, they should have
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approached the High Court in review. As it is,
we are of the view that only the argunents
recorded by the Hi gh Court and answered

requi re our consideration

The appeal is dismssed with costs.™

A review petition was filed before the High Court, inter
alia, taking the stand that this Court had pernitted filing of a
review. The sane was filed purportedly on the basis of the
observations made by this Court to the effect that it was the
contention of the appellants that the H gh Court had not
answered an argunent that had been advanced before it and if
that was the contention of the appellants they should have
approached the Hi gh Court inreview. The H gh Court noted
that there was no ground taken in the wit petition. Learned
counsel appearing for the appellants before the H gh Court
conceded that no such ground was taken in the earlier S L.P.

The High Court was of the view that an application for

review was to be entertained only if such ground was raised in
the wit petition before the Court and the Court had onmitted to
consi der the sane. Fromthe records it was noted that no such
ground was raised. The High Court was, therefore, of the view
that no ground for review of the judgnent existed and

di sm ssed the sane.

Learned counsel for the appellants subnmitted that
though in the original wit petition such a stand was not taken
but in the amended wit petitionsuch a stand was taken and,
therefore the H gh Court was not justified in its view

Per contra, |learned counsel for the respondents
submitted that though there was no-specific plea in this
regard and sone vague assertions had been made, the point
was not urged for consideration before the H gh Court.
Therefore, the review has been rightly dism ssed considering
the limted nature of the review.

We find that after the anendment, para 10(G of wit
petition shows some vague reference to the question of
l[imtation. In fact reference is made therein to paragraph 7.
The High Court has categorically stated that no such stand
was taken and in the counter affidavit filed by the respondents
before this Court it has been categorically stated that no such
argunent was advanced.

The Hi gh Court’s findings are in the follow ng terns:

"Learned senior counsel for the applicants
submits that since in the facts and

ci rcunst ances of the present case extended

peri od of five years under Section 11A could
not have been invoked by the respondent
authorities, the order deserves to be revi ewned.
Keeping in view the observation of the Hon' ble
Supreme Court, the counsel was asked to

poi nt out fromthe record whether such a
contention had been raised before the Hi gh
Court in the wit petition and any such ground
was taken in the S.L.P. before the Apex Court.
Learned counsel frankly conceded that such a
ground was not taken in the S.L.P. So far as
the entitlenent of the applicants for reviewis
concerned, the petitioner can claimthe same
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only if the petitioner had rai sed such a ground
inthe wit petition before the Court and Court
had omtted to consider the same. Fromthe
record, it does not appear that any such

ground was raised in the original wit petition.”

The scope for review has been considered by this Court in
several cases. In a recent case in Haridas Das v. Usha Ran
Banik (Snt.) and O's. (2006 (4) SCC 78) it was held as follows:

"13. In order to appreciate the scope of a
review, Section 114 of the CPC has to be read,
but this section does not even adunbrate the
ambit of interference expected of the Court
since it nerely states that it "may make such
order thereon as it thinks fit." The paraneters
are prescribed in Oder XLVII of the CPC and

for the purposes of this lis, permt the

def endant 'to press for a rehearing "on account
of some m stake or error apparent on the face

of the records or for any other sufficient
reason”. The former part of the rule deals with
a situation attributable tothe applicant, and
the latter to a jural action which is manifestly
incorrect or on which two concl usions are not
possi bl e. Neither of them postulate a

reheari ng of the dispute because a party had

not highlighted all the aspects of the case or
coul d perhaps have argued them nore

forcefully and/or cited binding precedents to
the Court and thereby enjoyed-a favourabl e
verdict. This is anply evident fromthe
explanation in Rule 1 of the Order XLVII which
states that the fact that the decision on a
guestion of |aw on which the judgnent of the
Court is based has been reversed or nodified

by the subsequent decision of a superior Court
in any other case, shall not be a ground for the
revi ew of such judgnent. Were the order in
guestion is appeal abl e the aggri eved party has
adequate and efficacious remedy and the

Court shoul d exercise the power to reviewits
order with the greatest circunmspection. This
Court in Ms. Thungabhadra Industries Ltd.

(in all the Appeals) v. The Governnent of

Andhra Pradesh represented by the Deputy
Conmi ssi oner of Conmercial Taxes,

Anant apur, [AIR 1964 SC 1372] held as

fol | ows:

"There is a distinction which is real
though it mght not al ways be
capabl e of exposition, between a
mere erroneous decision and a
deci si on which coul d be
characterized as vitiated by "error
apparent”. A reviewis by no neans
an appeal in disguise whereby an
erroneous decision is reheard and
corrected, but lies only for patent
error. Were without any el aborate
argunent one could point to the
error and say here is a substantia
poi nt of |aw which states one in the
face and there coul d reasonably be
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no two opinions entertained about

it, a clear case of error apparent on
the face of the record woul d be

made out."

Even if it is accepted as contended that the plea was
taken regarding limtation, the sane was really not specifically
taken. There was no reference to Section 11-A of the Act.

Learned counsel for the appellants contended that there
was no necessity referring to that provision as indirectly that
pl ea had been taken. Though the contention was not very
happily worded it is stated that this Court in several cases has
held that if there is a bona fide doubt the extended period of
[imtation avail able under Section 11A of the Act does not
apply. There is no quarrel with this proposition. But the
guestion is whether sucha plea was in fact urged. Froma
readi ng of the order of the H gh Court and the counter affidavit
filed before this Court in which it has been specifically urged
at paragraphs 9 and 10 that no such argument was advanced,
we do not consider this tobe afit case where any interference
is called for, considering the limted scope of review

The appeal is accordingly dismssed with no order as to
costs.




