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ACT:

Evi dence Act, 1872, s. 9--ldentity ~of  accused--Wtnesses
claimng to have known accused from before--Accused denying
claim and requesting test identification-Refusal of test
identification whether vitiated tri al

HEADNOTE

The appel | ants were accused of an of fence under, s. 302 read
with s. 34 of the Indian Penal Code. Apart fromP who was
infjured in the incident there  were, according to the
prosecution, two other eye-wi tnesses Mand D who. 'knew the
appel l ants from before. The nanmes of the appellants were
mentioned in the First Information Report but not their
parentage. The appellants, at the stage of inquiry, made an
application to the Additional District Magistrate (Judicial)
requesting that a test identification parade be  held.
According to the appellants P knew t hem from bef ore but not
t he other two alleged eye-witnesses. The Magi strate
rejected the application on the ground that the charge sheet
had, already been filed. The same request nmade at the tria
stage to the Sessions Judge was again rejected on the ground
it was not bona fide. The trial court, believing the eye
wi t nesses, convicted the appellants. The H gh Court” upheld
their conviction and did not accept their plea “that the
trial had been vitiated because they had been denied a test
identification parade. In appeal to this Court by specia
| eave,

HELD: As laid down by this Court in Per kash
Chand Sogani’s case the absenceof test identification in al
cases is not fatal, andif the accused person is well-known
by sight it wuld be waste of tine to put him up for
identification. But if there is any doubt in the matter the
prosecution should hold an identification parade specially
if an accused says that the all eged eyewitnesses did not
know him previously. It nmay be that there is no express
provision in the Code of Crinminal Procedure enabling an
accused to insist on an identification parade but if the
accused’ does nmke an application and that application is
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turned down and it transpires during the course of the tria
that the witnesses did not know the accused previously, the
prosecution wll, unless there is sonme evidence,, run the
risk of losing the case on this point. [924 G 925 (

Perkash Chand Sogani- v. State of Rajasthan, Cr. A. No.
92/ 1956 dt. 15-1-1957, applied.

Sajjan Singh v. Enperor, A |l.R 1945 Laj. 48, State of U P.
v. Jagnoo, A I.R 1962 All. 333, In re Sangish, A l.R 1948
Mad. 113, Awadh Singh & Ors. v. Patna State, A l.R 1954 Pat
483, Provash Kumar Bose v. The King, A l.R 1951 Cal. 475,
Kanta Prasad v. Delhi Administration [1958] S.C R  1218.
1221, referred to.

In the present case it could be said about D that his
know edge of the accused was very scant. The claimof the
ot her witness Mthat he had known the accused for about four
years was not challenged i n crossexam nation. Therefore on
the facts of the case the trial of the appellants.

918

Could 'not be held to be vitiated because of the denial of
test identification although the reason given by t he
Magi strate for refusing it, nanely, that the cbarge-sheet
had al ready been filed, was wong. [925 G 926 (]

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 55 of
1970.

Appeal by special leave fromthe judgnment and order dated
Sept enber 26, 1969 of the Allahabad H gh Court in Crimnal
Appeal No. 1037 of 1969 and Referred No. 82 of 1969.
Yogeshwar Prasad, S. K. Bagga and Sureshta Bagga, for the
appel | ant s.

O P. Rana, for the respondent.

The Judgrment of the Court was delivered by.

Sikri, J.-This appeal by special |eave is directed  against
the judgnment of the Hi gh Court of Judicature at All Ahabad
confirm ng conviction of the two appellants by the Sessions
Judge, Mainpuri, under s. 302/34 of the Indian Panel = Code.
Appel l ant  Jadunath Singh was sentenced to death by the
Sessions Judge and appellant Grand Singh was sentenced to
undergo inprisonnment for life.

In order to appreciate the points raised before us by the
| earned counsel for the appellants it is necessary to state
a fewfacts. It is alleged against the appellants that on
February 26, 1968, at about 7.30 a.m, in furtherance of
their conmmon intention, they nurdered one Ram Swarup Pandey
by repeatedly stabbing himto death, when he was passing on
the Grand Trunk road in the town of Bewar to catch a truck
As many as 34 injuries were found on the deceased ~at the
post mortem conducted on his body on the same day at about 3
p. m

The prosecution case in brief is as follows : It is ' conmon
ground that there was great enmty between the deceased and
Laturi Ahir and his sons, the two appellants. The deceased
apprehended danger to his life fromthem and on Novenber
23, 1967, be sent an application to the Superintendent of

Police, Mainpuri, ;alleging that Laturi and his son

Jadunat h, Brahma, Panna Lal and Anokhey, et & wer e
terrorising the weaker and poorer sections of the village
conmmunity and declaring openly that they would kill the

deceased to silence his opposition for ever. He prayed that
an enquiry nmay be made and suitable action taken against
them (On February 25, 1968 ( the deceased cane to Bewar in
the evening to nmeet the AD.O in connection wth an
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enquiry on a conplaint made agai nst Munshi Lal Pradhan of
the village. He could not neet the A D.O as he was out of
station. He stayed during the

919
night with Prem Narain, P.W 1, who happened to be a
brother-inlaw of his cousin Gulati Ram According to Prem
Narain, both of themgot up in the norning at 6.45 a.m and
since it was Shivratri that day the deceased did not take

any food and they left for the bus stand at Bewar. When
they reached the bus-stand at about 7.10 a.m they found
that the bus for Etah via Sultanganj had already |eft. The

next bus was due to go at 9.30 a.m but, as the deceased
thought that he could get a seat in sone truck near the Prem
Hotel and the Cctroi barrier, they left the bus-stand for
the Cctroi barrier. Wen they reached the house of Kotwal
Singh on the way, both the accused attacked the deceased
with chhuri and knife, respectively; Jadunath had the chhuri
and G rand Singh had the knife. Both the deceased and Prem
Narai n ' were unarmed. On hearing the, cries of the deceased
Prem Nar ai n-asked t he appellants why they were attacking the
deceased. Then G rand Singh, appellant, advanced towards
him and gave a knife cut at his right wist. On the
deceased falling down both accused persons attacked himw th
their respective weapons. On his raising the alarm Mhesh
Chandra and Dwarka Prasad who were coming along the sane

road canme and they shouted at the appellants. On  hearing
their shouts the accused ran away. The deceased died on the
spot .

The First Information Report was |odged at 8 a.m, the
Police Station being only two furlongs fromthe scene of
occurrence. In the First Information Report, in the second
colum, under the heading "Nane and resi dence of accused",
it was stated as foll ows
"1. Jadu Nath Singh, father’s nane not ' known
and
2. Grand Singh father’s nane not known.
Ahirs by caste, residents of Garhia Ki shunpur
P.S. Bewar, Distt.  Minpuri."
The accused surrendered on March 12, 1968, and
it appears that an applicationwas filed by
the advocate on their behalf that they be kept
ba pardah as they m ght claim identification
Anot her application was put in on March 25,
1968, in which it was stated that t he
Wi t nesses ot her than Prem Narain wer e
strangers and they applied that there should
be an identification parade. On April 19,
1968, the then Public Prosecutor submtted a
report to the Additional District . Mgistrate
as under

"Accused Jadu Nath Singh and Grand Singh in
case Cr. No. 24 under Section 302 |.P.C., P.S
Bewar, have applied for identification,  vide

application herewith attached. It may

be submitted that they are named in the F.I.R

and charge sheet against them has also been

received. The applications are noved to del ay
this case. Subnitted for n.a."

920

The Additional District Mgistrate (Judicial)
passed the follow ng order on the application

on April 20, 1968

"As charge sheet has al ready been received and
the accused have been nanmed by P.W., there
appears to be no justification for ordering
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test identification. Accused be i nf ormed
accordingly. The jail authorities be inforned
not to keep them ba parda."

W have set out these facts in detail because, as wll
presently appear, one of the points raised by the | ear ned
counsel is that failure to put up the accused for

identification either vitiated the trial or, in any case,
rendered the evidence of, P.W 2, Mihesh Chandra, and P.W
3, Dwarka Prasad, useless.
We nmay here notice that portion of the evidence of Dr. N K
Mtal, who conducted the postnortem exani nati on and on which
one other point is sought to be founded. He found that the
stomach was enpty and the snmall intestines were half ful
and the large intestines were also half full. In cross-
exam nati on he stated that since the stomach was enpty, the
deceased shoul d have taken his |ast meal about 4 to 6 hours
before the infliction of 'the injuries.”" He was asked: "' The
evidence is that the deceased took puris and vegetable at 8
p.m on /25-2-68; ~and according to the case for the
prosecuti'on” his murder took place at 7.30 a.m on 26-2-68.
At the time of post nortemthe stomach was found enpty and
both the small and large intestines were found half full
Does it not indicate thatin all likelihood the nan was
mur dered between 3 and 4 -a.m ?" To this question Dr. Mta
answer ed
" No. It is not an indication of this fact.
After finishing his neal at about 8 or 8.30
p.m . on 25-2-68 the stomach could have got
enpty - by 2 or 2.30a.m The digested food

mat eri al should “have come in the smal

intestine by about 2 or 2.30 a.m - Conplete
di gestion t akes pl ace in the snal |
intestine...... And if he had answered the

call of nature the preceding evening fully and

conpl etely, even then the small and | arge- in-

testines mght be half full and stomach enpty

if he had taken puries with vegetable at 8

p.m on 25-2-68."’
The learned Sessions Judge believed the evidence of Prem
Narai n, corroborated as it was by the injuries sustained by
him in the course of the occurrence at the hands of one of
the assailants, namely, Grand Singh. He also believed the
evi dence of Mahesh Chandra, P.W 2, and Dwar aka Prasad, P.W
3. Herelied on the fact that the appellants had -absconded
i Mmediately after the crinme and had only appeared before the
Court as late as March 12,

921

1968, after proceedi ngs under ss. 87 and 88 of the Code of
Crimnal Procedure had been taken agai nst them Regar di ng
the claimof the appellants for identification the | earned
Sessi ons Judge observed that during the course of
i nvestigation both Mhesh Chandra and Dwarka Prasad had
naned the accused persons, and it would i ndeed have  been
surprising if the Additional District Magistrate (Judicial)
had directed the accused to be paraded at a test
identification parade in the jail. He observed that the
evidence indicated that the accused persons were not
strangers even to Mahesh Chandra and Dwarka Prasad at the
time of the occurrence. Mhesh Chandra had stated in his
evi dence that he had known the accused persons for about 4
years and that they were living at village Garhiya lying at
a distance of three furlongs fromBewar, and that G rand
Si ngh was reading at the Amar Shaheed Inter College, Bewar.
Dwarka Prasad had stated that he had seen Grand visiting
Bewar before that day. He had al so seen Jadu Nath Singh at
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Bewar but only once or twice before that. For all these
reasons t he | earned Sessions Judge hel d t hat t he
applications claimng identification were not bona fide and
were intended to protract the proceedi ngs, and accordingly
he was wunable to draw any adverse inference against the
prosecution for the omi ssion to parade the accused persons
at a test identification parade in the jail
The High Court believed the three eyew tnesses, Prem Narain
Mahesh Chandra and Dwarka Prasad. The Hi gh Court held that
"Mahesh and Dwarka Prasad are wholly independent witnesses
having no affinity with the deceased and entertaining no
aninosity towards the appellants.” The H gh Court observed
that these’ wtnesses ‘had claimed to have known t he
appel l ants for the last six or seven years as they had been
frequently visiting the towmn of Bewar, and the appellant,
G rand Singh, was a student in a college at Bewar.
The | earned counsel” for the appellants raised two principa
poi nts before us
(1) Since the accused were denied identification the tria
was vitiated;
(2) The medi cal evidence is in conflict with the
prosecution case about the time of the assault.
The | earned counsel further urged that the nunber and nature
of injuries belie  the prosecution story, and that the
application by the 'deceased to the Superintendent of Police
was nothing but a peshbandi. He wurged that the eye-
wi tnesses were not reliable and the courts bel ow had nissed
the point that the appellants could not have anticipated
that the deceased would be at this particular spot at that
time.
922
The | earned counsel relied on the foll owi ng observations of
the Lahore Hi gh Court in Sajjan Singh'v. Enperor(1)
"I'f an accused person is already well-known to
the w tnesses, an identification parade would,
of course, be onlya waste of tine. I f,
however, the witnesses claimto have known the
accused previously, while the accused hinself
denies this, it is difficult to see how the
claim nade by the witnesses can be used as a
reason for re using to allow their claimto be
put to the only practical test. Even if ~the
denial of the accused is false, no harm is
done, and the value of the evidence given by
the witnesses may be increased. It is true
that it is by no means uncommon for -~ persons
who have been absconding for along tine to.
claim an identification parade in the  hope
that their appearance may have changed suffi -
ciently for themto escape recognition. Even
so, thisis not initself a good ground for
refusing to allow any sort of test to be
carried out. It nmay be that the w tnesses nay
not be able to identify a person whom they
knew by sight owing to sone change of
appearance or even to weakness of nenory, but
this is only one- of the facts along with nany
others, such as the length of tine that has
el apsed, which wll have to be taken into
consi derati on in determning whether the
Wi tnesses are telling the truth or not."
State of U.P. v. Jagnoo (2 ) refers to Sajjan
Singh v. Enperor(1) with approval.
In re Sangiah(3) the decision of the Lahore
Hi gh Court in Sajjan Singh v. Enperor (Supra)
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was di ssented from Raj amannar, J., observed

"I amunable to find any provision in the Code
which entitles an accused to denand that an
identification parade should be held at or

bef ore t he enquiry or the trial. An
identification parade belongs to the stage of
i nvestigation by the police. The, question

whet her a witness has or has not identified
the accused during the investigation is not
one which is in itself relevant at the trial
The actual evidence regarding identification
is that which is given by the wtness in
Court. The fact that a particular witness has
been able to identify the accused at an
identification trade is only a circunstance
corroborative of the identification in Court.
If awtness has

(1) A l.R 1945 Lab. 48, 50. (2) AI.R 1968

All. 333,
(3 A T.R 1948 Mad. 113,
923

not identified the accused at a parade or
otherwise during the investigation the fact
may be relied on by the accused, but 1 find
nothing in the provisions of the Code which
confers a right on the accused to demand that
the ' investigation should be conducted in a
particul ar way."

In Perkash Chand Sogani v. The State of
Raj ast han (1) (an unreported decision of this
Court) in-connection with the point  regarding
identification, it was observed

“"Much is sought to be made out of the fact
that no identification parade was held at the
earliest opportunity in order to find out
whether P.W 7 Shiv Lal could have identified
the appellant as the person who was’/ at the
wheel of the car and drove it and reliance is
pl aced upon Awadh Singh & Others v.” The ' Patna
State(2) Provash Kumar Bose and Anot her v.
The King(3) and also Phipson on the Law of
Evi dence, 9th Ed., p. 415 to justify the
contention that in crimnal cases it is not
sufficient to identify the prisoner  in the
dock but the police should have held an
identification parade at the earliest possible
opportunity to show that the accused person

had been connected with the crine. It is also
the defence case that Shiv Lal did not  know
the appellant. But on a reading of the

evidence of P.W 7 it seens to us clear that
Shiv Lal knew the appellant by sight. Though
he made a m stake about his name by referring
to himas Kailash Chandra, it was within the
know edge of Shiv Lal that the appellant was a
brot her of Manak Chand and he identified him
as such. These circunstances are quite enough
to show that the absence of the identification
parade would riot vitiate the evidence. A
person, who is well-known by sight as the
brother of Manak Chand, even before, the
conmi ssion of the occurrence, need not be put
before an identification parade in order to be
marked out. We do not think that there is any
justification for the contention that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 9

absence of the identification parade or a
m st ake made as to his name, would be
necessarily fatal to the prosecution case in
the circunstances. "

In Awadh Singh v. The State(2) it was held that "the accused

person may or may not have legal right to claim for test

identification and the holding of test identification nmay or

may not be arule of law, but it is a rule of prudence.

Test identification parade should be held especially when

the accused persons definitely as-

(1) Crimnal Appeal No. 92 of 1956, decided on January 15,

1957.

(2) A I.R 1954 Patna 483,

(3) AI.R 1951 Cal. 475,

924

sert that they were unknown to the prosecution w tnesses

ei ther by name or by face and they requested the authorities

concerned to have the test identification parade held."

In Provesh Kumar Bose v. The King(l), a Division Bench of

the Calcutta Hgh (Harries C.J., & Das Cupta, J.) held:
“The fact that the witnesses have identified
in Court the -accused is of very little
consequence in a prosecution under s. 384,
Penal ~ Code, when none of the w tnesses knew
the /‘accused from before........ t he cor -
roborative evidence which one is entitled to
expect in cases of this nature-is the evidence
of the witnesses having pointed the accused
whom ‘they identified in Court fromthe mdst
of other persons with whomthey were m xed up
at a test identification parade. The evidence
of their having identified such persons at a
test identification parade has no substantive
val ue, but is very inportant corroboration of
their evidence in Court."
In Kanta Prasad v. Delhi Adm nistration ( 3 )
a point was nade regardi ng non-hol di ng of test
identification parade by the police'and this
Court observed :
"As for the test identification parade, it is
true that no test identification parade was
hel d. The appellants were known to the
police officials who had deposed agai nst the
appel l ants and the only persons who did not
know them before were the persons who gave
evi dence of association, to which the High
Court did not attach rmuch inportance. It
would no doubt have been prudent to hold a
test identification parade with respect to
wi t nesses who did not know the accused before
the occurrence, but failure to hold  such a
par ade would not rmake i nadmi ssi ble the
evidence of identification in court. The
weight to be attached to such identification
would be a matter for the courts of fact —and
it is not for this Court to reassess the
evi dence unl ess exceptional grounds wer e
est abl i shed necessitating such a course.”

It seens to us that, it has been clearly laid dowmn by this

Court in Perkash Chand Sogani v. The State of Rajasthan(3)

that the absence of test identification in all cases is not

fatal and if the accused person is well-known by sight it

woul d be waste of tinme to put himup for identification. O

course if the prosecution fails to hold an identification on

the plea that the witnesses already knew the accused well
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and it transpires in the course of the tria
(1) A 1.R 1951 Cal. 475. (2) [1958] S.C.R 1218,1221
(3) GA No. 92 of 1956 decided on 15-1-1957.

925
hat the wi tnesses did not know the accused previously, the
prosecution would run the risk of losing its case. It seens

to us that iif there is any doubt in the mtter the
prosecution should hold an identification parade specially
if an accused says that the alleged eyewitnesses did not
know him previously. It may be that there is no express
provision in the Code of Crimnal Procedure enabling an
accused to insist. on an identification parade but if the
accused does nmke an application and that application is
turned down and it transpires during the course of the tria
that the witnesses did not know the accused previously, as

poi nted out above the prosecution will, unless there is sone
other evidence, run the risk of losing the, case on this
poi nt .

In the present case, however, it is clear that P.W Mahesh
Chandra. 'knew t he accused persons for about four vyears and
said :
"I  know the accused persons, Jadunath Singh
and G rand Singh for about 4 years. They live
at village Garhiya lying at a distance of
three furlongs fromBewar. Grand Singh is
reading at the Anar Shaheed Inter Coll ege,
Bewar . "
No cross-examnation was directed on this
point. P.W 3, Dwarika Prasad, stated
"I had seen Grand visiting Bewar before that
but | had seen Jadunath at Bewar only once or
twice before that day. Identifies ‘both the
accused persons in the dock. Lays hand
correctly on Jadunath; and also |ays ‘hands-
correctly on Grand in the, dock."
In cross-exam nati on he stated
"l had seen Jadunath accused at Bewar at the
shop of one Chhakku once or tw ce before the
occurrence. | had seen himtwo or 2-1/2 years
back. "
It seems to us that the reason given by the Public
Prosecutor in the report and the reason given by the
Additional District Magistrate (Judicial) in the  order
directing that identification requested for be not held were
not valid. The fact that a charge sheet had been received
and the accused had been naned by P.Ws was no justification
for not having ordered the test identification. But on the
facts of this case it is clear that PPW 2 at least knew the
accused frombefore. As regards P.W 3, although he clainms
to have known the accused, it is clear that his know edge of
the accused was very scant and if it had not been  for the
evi dence of P.W 2 we would not have placed reliance on the
926
evidence of P.W 3 in view of the fact that the police did
not ask himto identify the appellant.
It is stated in Phipson on the Law of
Evi dence, 9th Ed., p. 415, as follows :
“I'n crimnal cases it is inproper to identify
the accused only when in the dock; the police
should place him before hand, wth others,
and ask the witness to pick him out. Nor
should the witness be guided in any way nor
asked "lIs that the nman
W consider that the same is the law in India, if the
identity is in doubt.
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Accordingly on the facts of this case we are of the opinion
that the trial was not vitiated because the accused persons
were denied identification
Regarding the second point, we have already extracted the
evi dence of the doctor, and it is quite clear to us that the
evidence is not in conflict with the prosecution case. | f
the occurrence took place at about 7.30 a.m and the
deceased had not taken any food in the norning, his stonach
would still be enpty at 7.30 a.m |f anything the nedica
evi dence destroys the case of the defence that the nurder
took place at about 3 in the nmorning. W are wunable to
think that the deceased would | eave with Prem Narain at 3
a.m to catch a bus which was supposed to | eave at about 7
a.m
This appeal is by special leave and this Court does not
reappropriation the evidence. The, other points raised by
the Ilearned counsel are of that nature, and at any rate
there i.'s no substance in those points.
The appeal accordingly fails and is di sm ssed.

' Appeal disnmissed
L694SupCl / 70- 2500- 29- 4- 72- G PF.
1




