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1. Leave granted.

2. Chal l enge in this appeal is to the order passed by a

Di vi sion Bench of the Delhi H-gh Court dismssing the Letters
Pat ent Appeal filed by the appellants. Challenge before the

Di vi sion Bench was to the order passed by a | earned Single

Judge dismissing the Wit Petition filed by the appellants.
Challenge in the Wit Petition was to the order dated

13. 11. 2001 passed by the respondent-New Del hi Mini ci pa

Council (in short "NDMC' ). By the said order, the appellants
were held to be unauthorized occupants of the premises in

di spute nanely, that of Chanakya Cinema Conpl ex situated in

Di pl omati c Encl ave, New Del hi. Prayer was also to set aside the
letter dated 22.1.2002 issued by the NDMC seeking the vacant

and peaceful possession of the aforesaid conmplex. The

resol uti on passed by the NDMC dated 28.8.2001 was al so

i mpugned to the extent it allowed the appellants to continue in
possession from 1st Cctober, 2000 to 30th Septenber, 2003

only. Prayer was al so made for renewal of the lease/licence of
the appellants with the usual option for renew ngthe

| ease/licence on appropriate terms and conditions. It is to be
noted that appellant No.1l (hereinafter referred to as the
"conmpany’) was the original |essee while appellant No.2 is the
shar ehol der of appellant No. 1-Conpany. The wit petition was
filed by the conmpany through one of its Directors Shri Rajesh
Khanna.

3. Learned Single Judge noted that whatever may have been
the situation in the past, the basic issue was whether the terns
of lease permtted the tenancy beyond 30th Septenber, 2003 as
contended by the appellants. It was held that the appellants’
case was that renewal due in 2000 was to be effective from 1st
Cct ober, 2000 on nutually agreed terns. Since the terns have

not been nmutually arrived at, in essence parties have not agreed
to renewal in 2000. Undisputedly, the appellants’ case was a

| ease for fixed terns. The earlier two renewal s were therefore of
no consequence. The licence granted to appellant No.1 was from
time to time and without premum Specific periods were
indicated in the terms of licence itself. The wit application was
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accordingly disnm ssed. The order was questi oned before the
Di vi si on Bench.

4. After analyzing the basic issue forrmulated for the dispute,

the Division Bench found no nmerit in the LPA and dism ssed the
same. The follow ng observati ons were nmade by the Division
Bench.

"27. No formal licence deed was al so executed

and there was no unqualified acceptance to

the offer contained in the NDMC s |etter dated

2nd Decenber, 1991. Therefore, in the eyes of

law, no valid licence was granted for the third

bl ock i.e. 1st Cctober, 1990 to 30th Septenber,

2000.

28. Be as it may, vide order dated 25th My,
2001 stay granted in CWP No. 3244/1992 was

al so vacated on the ground that even the
period of 'third block had cone to an end. This
petition was al so disnissed as withdrawn on
20t h May, 2002: Even ot herwi se the NDMC s
letter dated 2nd Decemnber, 1991 did not
contai n any renewal clause. Therefore,
contractually there was no entitlenment to seek
renewal after 30th Septenber, 2000 and in fact
there was no such | ease in operation under
which this right could be exercised. However,
whil e vacating the stay vide order dated 25th
May, 2001 since the Division Bench observed
that request of the appellants for renewal of
the licence agreenent for further period be
consi dered, the NDMC adverted to this aspect.
Request of the appellants included allow ng
themto convert the cinema conplex-into a

mul tiplex. Again, it was not in ternms of |ease
that the question of 'extension of |ease period
was considered. But it was the request of the
appel  ants which was to be consi dered, and
NDMC agreed to bestow its consideration in

vi ew of the observations of this court inits
order dated 25th May, 2001. As consideration
of this request was to take sone tine, the
Council first passed resolution dated 28th
August, 2001 extending the | ease for a period
of three years i.e. from1st Cctober, 2000 to
30t h Septenber, 2003 pending final decision

on the proposal of the appellants to redevel op
the conpl ex as mul tipl ex-cum comerci a

center. This proposal was, thereafter,

consi dered and vi de i npugned order dated 13th
Noverber, 2001 rejected the offer”.

5. It was noted that though offer of further renewal beyond
1st Cctober, 1990 (third block) was initiated by NDMC letter

dat ed 2nd Decenber, 1991, the response dated 5.12.1991 was

not an acceptance in the eyes of law and no further |icence
deed/ agreenment was executed although offer dated 2nd

Decenmber, 1991 clearly stipulated that the same was subject to
execution of fresh agreenment. The offer itself was chall enged by
the appellants by filing CW No.3244/1992 clearly neaning
thereby that it did not accept the said offer. They continued in
possessi on because of stay orders granted in the wit petition
and in this manner without a contract. Even the third bl ock
contained in the offer dated 2nd Decenber, 1991 expired on 30th
Sept enmber, 2000. In that sense, there was no agreement in
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exi stence and there was no subsisting | ease or agreenent
witten or oral which gave any right to the appellants to seek
further renewal under the |ease.

6. Though many points were urged in support of the appeal
primary stand was that true scope and anbit of Section 141(2)
of the NDMC Act, 1994 (in short the 'Act’) has not been kept in
view and the manner in which NDMC is interpreting it, goes
agai nst the intended | egislative object. In any event, the
appel | ants have been ousted or discrimnated or subjected to
hostile treatment as in no other case purported intention of
public auction has been resorted to.

7. The appel | ants had thensel ves suggested that they shoul d
be pernmitted to devel op the property on the basis of the
consultant’s report. NDMC owns vari ous properties but the
conplex in question is theonly cinema hall it has.

8. For the purpose of renewal, the paraneters are different
and it cannot only be restricted to public auction. Appellants
have been in occupation for long period. If ultinmate object is
devel opnent, the present occupants woul d have preference. If

the schene is acceptable to the occupants its offers should be
accept ed.

9. The consideration for which any imovabl e property may
be sol d, |eased or otherw se transferred shall not be |ess than
the value at which such i movabl e property could be sold,

| eased or otherwi se transferred in normal and fair conpetition

10. In essence, it nmeans that the | ease anpbunts should not be
| ess than the market value. The expression in the renewa

cl ause on which great enphasis is | ed speaks of "terns and
conditions to be nutually agreed upon". ‘According to the
appel l ants it cannot nmean that one of the parties can stipulate
unr easonabl e terns and conditions. In essence, the ternms and
conditions have to be fair. Wile determning the fair value the
amount is what the existing tenant i's required to pay. NDMC
itself had required paynent of Rupees two crores per year. The
requi renents of Section 141 (2) cannot apply to a case of
renewal . It is subnmtted that the appellants have been spent

nore than rupees three crores after 2000. Though there has

been no renewal the Hi gh Court noted that discrimnatory
treatnment is being neted out to the appellants and, therefore, it
had directed the respondent-NDMC to give instances where

public auction had been resorted to.

11. In essence, it is submtted that the appellants shoul d be
gi ven an opportunity first to pay the fair price and not the
public auction price. The public body cannot resort to public
auction just with profit nmaking notive.

12. Learned counsel for the NDMC on the other hand

submitted that initially there was a |icence deed contai ning
renewal clause. For the subsequent tenures al so there was such

a deed with renewal clause. After that no agreenent or |ease

had been actually executed. For 18 years begi nning from 1981-

82 the appellants were indulging in litigation and the prayer

was to set aside the licence deed. In fact, in the plaint originally
filed in the suit, it was averred that the deed was executed
under coercion. Simlar was the plea in the subsequent suits. It
is pointed out that there was no pre-enptive right. One of the
obj ectives of NDMC was to have retail mall cumnulti-plex. The
financial capacity of the appellants is not sufficient, they have
no expertise in the intended activities. At the nmost, they have
sone experience in running a uniplex. There was no

uncondi ti onal acceptance of terns offered in 1990 and no
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licence or agreenment was executed after 1990. The writ petition
was filed in 1992.

13. Several factors need to be noticed before we deal with the
scope and anbit of Section 141(2).

14. What in essence the appellants are seeking for is specific
performance of the purported contract without filing a suit.
Admttedly, there is no renewal since long and in any event if
appel l ants’ case is accepted there is no agreenent after 2003. In
that sense, the auction would be the first tinme exercise.

Undi sputedly, NDMC i s proposing to have multipl exes whereas
the present arrangenent i's one of uni-plex. The reason as to
why NDMC wanted to have resort to public auction is spelt out
in the resolution dated 30th August, 2000. Para 2 of the

resol ution reads as follows:

"During the periodof Asian Ganmes, Mnistry of

Urban Devel opnent transferred some plots of

land to NDMC for construction and

conmi ssioning of Hotels on certain terns and

condi tions and later on NDMC |icensed these

premn ses for above purposes to em nent

conpani es for |ong periods of 99 years subject

to renewal of license fees after every 30 years.

Li kewi se, there are other establishments, like

ci nema i n Chankya Conpl ex where the | and

was transferred | ong back by the Mnistry of

Urban Devel opnment to NDMC for developing

mul ti pl ex buil dings.. The prem ses have been

transferred on license for particul ar periods.

Above prem ses had been |licensed before the

enact ment of NDMC Act 1994."

15. Similarly, in respect of specified group of premises with
the Mnistries/CGovernnent Departnents, renewal was to be

done at enhanced rate of 10% p.a. ‘or the Central PWD

enhanced rates, whichever is higher.

16. Strong reliance has been placed by | earned counsel for the
appel l ants on a decision of this Court in Janmshed Hornusj i

Wadi a v. Board of Trustees, Port of Minbai and Anr. (2004 (3)

SCC 214), nore particularly, para 14. The sane reads as

fol |l ows:

"The Bonbay Port Trust is an instrumentality

of State and hence an "authority" within the
meani ng of Article 12 of the Constitution. (See
Dwar kadas Marfatia and Sons v. Board of

Trustees of the Port of Bonbay). It is anenable
to wit jurisdiction of the court. This position
of law has not been di sputed by either party.
The consequence which follows is that in all its
actions, it nust be governed by Article 14 of
the Constitution. It cannot afford to act with
arbitrariness or capriciousness. It nust act
within the four corners of the statute which

has created it and governs it. Al its actions
must be for the public good, achieving the
objects for which it exists, and acconpani ed by
reason and not whimor caprice."

17. Undi sputedly, there was no provision |ike Section 141 (2)
i nvolved in that case. The paraneters of limitation in Section
141 (2) relate to public auction. Undisputedly, the appellants
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have participated in the public auction originally. In Wadia's
case (supra) the tenancy continued but in the present case
there is fresh auction

18. For appreciating the true scope and ambit of Section
141(2), it is to be noted that by nature of the proposed changes
it has to be treated as fresh transaction particularly when not
only the nature of property changes but also the | ease has

expi red. Though strong reliance was placed on a resol ution

dated 18.3.1999 by the appellants, it is to be noted that the
said resolution has practically no effectiveness in 2006.

19. In the order of Chairman, NDMC dated 13.11.2001 it was
noted as foll ows:

"Chanakya C nema conplex is one of the
prestigi ous buil di ngs owned by the NDMC,

whi ch is lLocated in Chanakyapuri area on a
part of |and parcel neasuring several acres
wher ei n prestigi ous buil di ngs such as Akabar
Hotel etc. are situated.

Li cence was given for running the cinema

to Ms Aggarwal & Mobdi Enterprises (G nema
Project) Pvt. Ltd., hereinafter referred to as the
Conpany vi de Agreenent dated 03.10. 1967

whi ch was renewed fromtine to tinme and

whi ch finally expired on 30.9.2000. The

licence fee last paid was fixed at Rs.

15, 15, 000/ - per annum

The Conpany is, however, still in

occupation of the aforesaid preni ses and has
subl et various portions of the Chanakya

Ci nema conplex to others such as Nirulas
Hotel, Jewell ery shops besides permtting
adverti senent even inside the cinema conpl ex
to other parties at huge prem uns. Besides
this, they have al so | eased out parking | ot

i nsi de and out si de ci nema conpl ex. The

conpany has al so been in constant litigation
with NDMC in all these years primarily
guestioning licence fee though it was fixed in
accordance with ternms of the agreenent
initially entered into between the parties and
as per the policies of the NDMC |l aid down by
the Council fromtinme to time. In any event,
the licence fee stands paid by conpany til
30.9. 2000 though two matters are still pending
which pertain to the revision of the |licence fee.
During the course of litigation, the courts had
been passing interimorder restraining the
NDMC from t aki ng any action agai nst the
conpany to di spossess themfromthe cinema
conpl ex but the said orders were vacated on
25. 05. 2001 subject to the condition that

NDMC wi | | consider the representation nmade

in the neanwhile by conpany giving certain
proposal s to redevel op ci nema conpl ex and/ or
continuation of licence in their favour for
runni ng the cinemn.

In a neeting of Council held on 30th
August, 2000, a decision has already been
taken that the present termof |icences of
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hot el s/ ci nemas and other sinmilar comercia
conpl exes, shall not be renewed on the expiry
of the present termand fresh |licence shall be
as per the provisions of Section 141(2) of
NDMC Act, 1994.

Wth a viewto conply the directions of

the Hon' bl e Hi gh Court, feasibility of
devel opi ng the property as Miltiplex as
proposed by the conpany was al so consi dered
by NDMC. We al so decided to give persona
hearing to an authorized representative of the
conpany before di sposing of their
representation dated 05.04.2000 and

14. 03. 2001. shri Aditya Khanna & Vi kas Jal an
appeared before nme personally on 17.10.2001
and reiterated the subm ssions made in the
representations i.e.

1. To renewthe licence of the cinema conpl ex
on the existing terms and/or;

2. To permt the conpany to devel op the

ci nema conplex in a 'Miltiplex by investing

their own funds and assured the Council that
they will be in a position to pay Rs.1.80 crores
per annum as |icence fee.

20. It is to be noted that the |l ease deed prior to 1994 was to be
renewed in the |light of 1994 Act. That being so, the resol ution
dat ed 30.8.2000 as quoted above has certain significant

rel evance.
21. Section 141(2) of the Act reads as follows:
"(2) The consideration for which any

i movabl e property may be sold, | eased or

ot herwi se transferred shall not be less than
the value at which such i movabl e property
could be sold, |eased or otherw se transferred
in normal and fair conpetition.”

22. The mandate of Section 141(2) is that any inmovabl e
property belonging to NDMC is to be sold, |eased, licensed or
transferred on consideration which is not to be less than the
val ue at which such i mmovabl e property coul d be sold, |eased,
or transferred in fair conpetition. The crucial expression is
"normal and fair conpetition". In other words, NDMC is
obligated to adopt the procedure by which it can get maxi mum
possi bl e return/consi deration for such i movabl e property. The
nmet hodol ogy whi ch can be adopted for receiving nmaximm

consi deration in a normal and fair conpetition would be the
public auction which is expected to be fair and transparent.
Public auction not only ensures fair price and maxi mumreturn
it also mlitates against any allegation of favouritism on the
part of the Governnent authorities while giving grant for

di sposi ng of public property. The courts have accepted public
auction as a transparent nean of disposal of public property.
(See State of UP v. Shiv Charan Sharma (AR 1981 SC 1722),

Ram and Shyam Conpany v. State of Haryana (1985 (3) 267),
Sterling Computers Ltd. v. M & N Publications Ltd. (1993 (1)
SCC 445), Mahesh Chandra v. Regi onal Manager, UP Fi nancia
Corporation (1993 (2) SCC 279), Pachaivappa’'s Trust v. Oficia
Trustee of Madras (1994 (1) SCC 475), Chairman and M D

SIPCO, Madras v. Contromi x Pvt. Ltd. (1995 (4) SCC 595), New
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I ndia Public School v. HUDA (AIR 1996 SC 3458), State of
Kerala v. M Bhaskaran Pillai (1997 (5) SCC 432) and Haryana
Fi nanci al Corporation v. Jagdamba G| MIls (2002 (3) SCC
496) .

23. Di sposal of public property partakes the character of trust
and there is distinct demarcated approach for disposal of public
property in contradiction to the disposal of private property i.e.
it should be for public purpose and in public interest. Invitation
for participation in public auction ensures transparency and it
woul d be free frombias or discrimnation and beyond reproach

24, Above being the position, the judgnents of |earned Single
Judge as affirned by the Division Bench do not suffer from any
infirmty to warrant interference. The appeal is sans nerit,
deserves di smissal which we direct. However, considering the

 ong period of occupation, which is presently wthout |ega

sanction, the appellants are granted time till 31st Decenber,
2007 to deliver vacant possession to the respondent- NDMC.
25. We _have not expressed any opinion on the aspect relating

to dues of the appellants to the NDMC, as they are stated to be
pendi ng adj udi cati on in other di sputes.




