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In this appeal the appellant inmpugns-the order of detention
passed against himby the State of Bihar on Septenber 4, 2002 in
exerci se of powers conferred by Section 3(i), (ii) and (iii) of the
Conservati on of Foreign Exchange and Prevention of Smuggling
Activities Act, 1974 (hereinafter referred to as "the Act’). The High
Court by its inmpugned judgnment and order dated Septenmber 17, 2003
di smissed the wit petition and held that this was not an appropriate
case in which the H gh Court could exercise its jurisdiction under
Article 226 of the Constitution of India to quash an order of detention
even before its execution. The correctness of the aforesaid view of
the H gh Court is chall enged before us.

The facts of the case are few and not di sputed.

The appellant clainms to be one of the partners of Ms. Prakash
Transport, a partnership firmhaving its principal place of business at
Kol katta with branch offices all over India including one at Raxaul in
the State of Bihar. The firmis engaged in-the business of
transportation of goods by road by hiring public carrier trucks.
According to the appellant, on August 28, 2001 a Nepalese firmMs
Prakash International Carriers Pvt. Ltd., Kathmandu, Nepal, hired a
vehi cl e owned by one Shri Vishwanath Prasad Kanu, a Nepal ese

citizen, for transportation of goods fromthe godown of the appellant’s
firmat Raxaul to Nepal. The appel | ant has no concern with the

Nepal ese firm Ms. Prakash International Carriers Pvt. Ltd. The truck
hired by the aforesaid Nepal ese firmwas detai ned at the Indian Land
Custom Station at Raxaul and an idol kept in a wooden box was
recovered. This led to the search of the premi ses of the appellant’s
firmat Raxaul and the search resulted in the recovery of another ido
kept in a wooden box. The statenent of the driver of the truck was
recorded on August 29, 2001 and on the basis of his statenent the
conplicity of the appellant was discovered. Accordingly his house at
Kol katta was searched on Septenber 11, 2001 and hi s statenent

recorded. On February 22, 2002 a notice was issued to the appellant
to show cause as to why penalty be not inposed, and a crimnal case
was al so regi stered against himon April 16, 2002. Subsequently the
appel  ant was rel eased on bail in the crimnal case on August 16,

2002. The inpugned order of detention was passed on Septenber 4,
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2001, but till the appellant filed the wit petition on June 25, 2003, the
order of detention had not been executed by serving it upon the
appel | ant .

The case of the appellant is that in the crimnal case, he

appeared in person uptil Decenmber 20, 2002, even after the order of
detention had been passed, and yet no effort was nade to arrest him
No process under Section 7 of the Act was issued agai nst himeven
though it is the case of the respondents that the appellant had been
absconding. It is the case of the appellant that the detaining authority,
the State of Bihar, took no effective steps whatsoever to arrest the
appel | ant whi ch showed that the order of detention had been passed

for a purpose other than for which his detention under the Act could
be justified. The fact that the State Governnent did not exercise its
power under Section 7 of the Act is not disputed before us. Al that
has been shown to us by the learned counsel appearing on behal f of

the State is that sonme correspondence was exchanged between the
Crimnal Investigation Department of the Government of Bihar with

the Conmmi ssioner of Police, Kolkatta, West Bengal. It was stated in
the counter-affidavit filed on behalf of respondent No.5 before the

H gh Court that though a request had been nmade for inmediate

conpli ance of the preventive detention order under the Act to the
Conmi ssi oner of Police, Kolkatta, no action was taken. Several such
letters addressed to the police authorities of the State of Wst Bengal
however, vyielded no result.

Having regard to the facts and circunstances of the case it

appears to us prinma facie, that there has been delay in the execution of
the detention order ‘and the State of Bi har has not taken effective steps
to arrest the appellant and serve the order of detention upon him

Thi's, however, should not be considered to be our concluded opinion
inthe matter, since it is always open to the detenue to chall enge the
order of detention after arrest, and the question of delay in issuance or
i mpl ement ati on of the order can be raised in such proceeding.

The real issue which arises in the instant appeal is whether the

Hi gh Court was justified in law.in not exercising its discretion under
Article 226 of the Constitution of India to quash the order of detention
at the pre-arrest stage.

Learned counsel for the appellant submitted that once it is

shown that the State has taken no steps to execute an order of
detention and the explanation furnished by the State i's unsatisfactory,
it must be held that the order of detention was not issued for the
purpose for which it could be issued under the Act, and necessarily
inmplied that the real purpose was sonething el'se, not authorized by
law. In such a case it made no di fference whether the appell ant

noved the Hi gh Court at the pre-arrest stage or after his arrest
pursuant to the order of detention. He enphasized that expeditious
steps nust be taken by the State both in the nmatter of passing the order
of detention and in executing the same. Both are“lacking in the

i nstant case. The order of detention was passed on Septenber 4, 2002
while the conmplicity of the appellant is alleged to have been

di scovered on August 29, 2001 on the basis of the statement of the

driver of the vehicle. In the matter of inplenentation of the order as
wel |, there was considerabl e apathy and | ethargy, since the order was
not even executed till the date the wit petition was filed on June 25,
2003.

It istrite lawthat an order of detention is not a curative or
refornmative or punitive action, but a preventive action, avowed object
of which being to prevent the anti-social and subversive el enents
frominmperiling the welfare of the country or the security of the nation
or fromdisturbing the public tranquility or fromindulging in

smuggling activities or fromengaging in illicit traffic in narcotic
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drugs and psychotropi c substances etc. Preventive detention is
devised to afford protection to society. The authorities on the subject
have consistently taken the view that preventive detention is devised

to afford protection to society. The object is not to punish a man for
havi ng done something but to intercept before he does it, and to
prevent himfromdoing so. |It, therefore, becones inperative on the

part of the detaining authority as well as the executing authority to be
very vigilant and keep their eyes skinned but not to turn a blind eye in
securing the detenue and executing the detention order because any

indifferent attitude on the part of the detaining authority or executing

authority will defeat the very purpose of preventive action and turn
the detention order as a dead letter and frustrate the entire
proceedi ngs. | nordinate delay, for which no adequate explanation is

furnished, led to the assunption that the |ive and proxi mate |ink

bet ween t he grounds of detention and the purpose of detention is
snapped. (See : P.U. lgbal vs. Union of India and others : (1992) 1
SCC 434 ; Ashok Kumar vs. Delhi Administration : (1982) 2 SCC
403 and Bhawar!| al Ganeshmal ji vs.. State of Tamlnadu : (1979) 1
SCC 465.

It is not necessary for us'to multiply authorities because no
exception can be taken to the above proposition enunciated by this
Court in a series of decisions.

M. B.B. Singh, |earned counsel appearing on behalf of the

State of Bihar, submitted before us that the question involved in the

i nstant appeal is not whether the order of detention should be struck
down on the ground that the State of Bi har has not taken necessary

steps to inplenent the order of detention, but whether at the pre-arrest
stage the Hi gh Court shoul d have exercised its jurisdiction under
Article 226 of the Constitution of India to quash the order of detention
on such grounds. He submitted that the decisions of this Court have
taken the view that exercise of discretion under Article 226 of the
Constitution of India can be justified only in appropriate cases and the
scope for interference is very limted. Normally the Court woul d not
interfere with the order of detention at a pre-arrest stage under Article
226 of the Constitution of India. He subnmtted that there are only 5
exceptions to this rule which would justify interference by the Court

at the pre-execution stage with the order of detention. Those five
situations have been enunerated in the case of Additional Secretary to
the Government of India and others Vs. Snt. Al ka Subhash Gadi a and
another : 1992 Supp (1) SCC 496;

"As regards his last contention, viz., that to deny a
right to the proposed detenue to chall enge the

order of detention and the grounds on which it is
made before he is taken in custody is to deny him
the renmedy of judicial review of the inmpugned

order which right is a part of the basic structure of
the Constitution, we find that this argunment is al so
not well merited based as it is on absolute
assunptions. Firstly, as pointed out by the

aut horities discussed above, there is a difference
bet ween t he exi stence of power and its exercise.

Nei ther the Constitution including the provisions

of Article 22 thereof nor the Act in question places
any restriction on the powers of the High Court

and this Court to review judicially the order of
detention. The powers under Articles 226 and 32

are wi de, and are untrammel ed by any externa
restrictions, and can reach any executive order
resulting in civil or crimnal consequences.

However, the courts have over the years evol ved
certain self-restraints for exercising these powers.
They have done so in the interests of the
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adm nistration of justice and for better and nore
efficient and informed exercise of the said powers.
These sel f-inposed restraints are not confined to
the review of the orders passed under detention

law only. They extend to the orders passed and
deci si ons made under all laws. It is in pursuance
of this self-evolved judicial policy and in
conformity with the sel f-inposed interna
restrictions that the courts insist that the aggrieved
person first allow the due operation and

i mpl enent ati on of the concerned | aw and exhaust

the renmedi es provided by it before approaching the
Hi gh Court and this Court to invoke their

di scretionary extraordinary and equitable
jurisdiction under Articles 226 and 32 respectively.
That jurisdiction by its very nature is to be used
sparingly and in circunstances where no ot her
efficacious renedy isavailable., W have while

di scussing the relevant authorities earlier dealt in
detail with'the circunstances under which these
extraordi nary powers are used and are declined to

be used by the courts. To accept Shri Jain's
present contention would mean that the courts

shoul d di sregard all" these tinme-honoured and well -
tested judicial self-restraints and norns and
exercise their said powers, in every case before the
detention order is executed. Secondly, as has been
rightly pointed out by Shri Sibal for the appellants,
as far as detention orders are concerned if in every
case a detenue is permitted to chall enge and seek
the stay of the operation of the order before it is
executed, the very purpose of the order and of the

| aw under which it is made will be frustrated since
such orders are in operation only for a limted
period. Thirdly, and this is nmore inportant, it is
not correct to say that the courts have no power to
entertain grievances agai nst any detention order
prior to its execution. The courts have the
necessary power and they have used it in proper
cases as has been pointed out above, although such
cases have been few and the grounds on which the
courts have interfered with themat the pre-
execution stage are necessarily very limted in
scope and nunber, viz., where the courts are prinma
facie satisfied (i) that the inpugned order-is not
passed under the Act under which it is purported to
have been passed, (ii) that it is sought to be
execut ed against a wong person, (iii) that it s
passed for a wong purpose, (iv) that it is passed
on vague, extraneous and irrel evant grounds or (V)
that the authority which passed it had no authority
to do so. The refusal by the courts to use their
extraordi nary powers of judicial reviewto interfere
with the detention orders prior to their execution
on any other ground does not anount to the
abandonnent of the said power or to their denial to
the proposed detenue, but prevents their abuse and
the perversion of the law in question".

In Union of India and others vs. Parasmal Ranpuria
SCC 402, when the order of detention passed under the Act was
sought to be challenged at the pre-arrest stage, this Court called upon

(1998) 8

the respondent first to surrender pursuant to the detention order and

then to have all his grounds exani ned on merit.
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In Sayed Taher Bawamiya Vs. Joint Secretary to the

CGovernment of India and hers : (2000) 8 SCC 630, an argunent

was advanced before this Court that the exceptions enunerated in
Al ka Subhash Gadia (supra) were not exhaustive. The subm ssion

was repelled and this Court observed : -

"As we see it, the present case does not fall under
any of the aforesaid five exceptions for the court to
interfere. It was contended that these exceptions
are not exhaustive. W are unable to agree with

this subm ssion. Al ka Subhash Gadi a case shows

that it is only in these five types of instances that
the court may exercise its discretionary jurisdiction
under Article 226 or Article 32 at the pre-

execution stage".

In Union of India and others Vs. Mineesh Suneja : (2001) 3

SCC 92, the chal lenge was to the order of the H gh Court quashing the
order of detention at the pre-arrest stage on two grounds, first that
there had been delay in making the order of detention and second that
after making the order of detention no effective steps had been taken
to execute the same except to make a vague allegation that the
respondent was absconding. This Court noticed the exceptiona
circunstances justifying interference by the Hi gh Court at pre-arrest
stage enunerated in Al ka Subhash Gadia (supra). This Court,
thereafter, set aside the order nade by the High Court observing :-

"This Court has been categorical that in matters of
pre-detention cases interference of court is not
called for except in the circunstances set forth by
us earlier. If this aspect is borne. in nind, the High
Court of Punjab and Haryana coul d not have

guashed the order of detention either on the ground
of delay in passing the inpugned order or delay in
executing the said order, for nere delay either in
passing the order or execution thereof is not fata
except where the sane stands unexplained. In the
gi ven circunstances of the case and if there are
good reasons for delay in passing the order or in
not giving effect to it, the sanme coul d be explained
and those are not such grounds which could be

nmade the basis for quashing the order of detention
at a pre-detention stage. Therefore, follow ng the
decisions of this Court in Addl. Secy. to the Covt.
of India Vs. Al ka Subhash Gadi a and Sayed Taher
Bawam ya Vs. Jt. Secy. to the CGovt. of India, we
hold that the order made by the Hi gh Court is bad
in law and deserves to be set aside".

Conming to the facts of this case, at the highest the case of the
appel l ant is that the order of detention was bel atedly passed and the
State of Bihar thereafter took no steps whatsoever to inplenent the
order of detention. Counsel for the appellant sought to bring this case
under the third exception enunerated in Al ka Subhash Gadia (supra),
nanely, that the order was passed for a wong purpose. |In the facts
and circunstances of this case, it is not possible to accept the

subm ssion that the order was passed for a w ong purpose.

Apparently the order has been passed with a view to prevent the
appel l ant from snmuggli ng goods or abetting the snuggling thereof etc.
The facts of the present case are no different fromthe facts in
Muneesh Suneja (supra). W do not find that the case falls within any
of the exceptions enunmerated in Al ka Subhash Gadia (supra). The
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Hi gh Court was, therefore, justified in refusing to exercise jurisdiction

under Article 226 of the Constitution of India to quash the order of

detention at the pre-arrest stage. This appea
merit and is dism ssed.

is,

t her ef or e,

devoi d of




