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SI NGH, JASWANT

Cl TATI O\
1976 AIR 648 1976 SCR_ (3) 299
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ACT:

Code of Crimnal Procedure 1973 (Act 2 of 1974)-S. 428-
Scope of -\Whet her contenplates any challenge to conviction-
Procedure to invoke the section.

Practice-Interference by the Suprenme Court under Art.
136 of the Constitution, when the Crinminal Revision before
the High Court for  enhancenent of  the sentence has become
i nfructuous, by virtue of a judgrment in the Crimnal Appea
whi ch has becone final —u/s 393 of Crl. P.C. 1973 (Act 2 of
1974) is not Droner.

HEADNOTE:

The respondent "OP" inflicted five stab wounds on the
appel lant "S" on 19-4-1973 but the appellant survived thanks
to pronpt nedical attention and are inmedi ate operation. The
trial court convicted "OP" under section 307 |.P.C. by its
judgnent dated 26-2-74 and sentenced him to - 10 vyears
rigorous inprisonment and also to a fine of Rs. 200/- The
accused "OP' filed a Crimnal Appeal No. 442/74) in the
Punjab High Court on the ground that he was entitled to set
off u/s 428 of the Cl. P.C 1973 (Act 2 of 1974), the
period of his detention as an under trial prisoner against
the period of inprisonment inposed upon him_ The appel | ant
"S" also filed a Crimnal Revision No. 606/ 74 74 in the
Hi gh Court for enhancenent of the sentence against’' the
accused. Since there was no opposition fromthe State to the
plea in the crimnal appeal, the H gh Court accepting the
appeal , reduced the sentence of the termof inprisonnment to
that already wundergone by him Against the said appeal
there was no further appeal either by the State or by "S"
and therefore the orders becane final. The criminal revision
filed by "S" was however dism ssed separately by the High
Court for the "reasons recorded in Crinminal Appeal No.
442/ 74" . Unable to obtain | eave under Art. 134(1)(c) of the
Constitution, "S" obtained special |eave after notice to the
accused "OP" and the State.

Di sm ssing the appeal, the Court
N

HELD: (1) It is clear from S. 428 of the Cinmina
Procedure Code, 1973 (Act 2 of 1974) itself that even though
the conviction was prior to the enforcenment of the code of
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crimnal procedure benefit of Section 428 would be avail abl e
to such a conviction. Indeed S. 428 does not contenpl ate any
chall enge to a conviction or a sentence. It confers a
benefit on a convict reducing his liability to undergo
i mprisonnent out of the sentence inposed for the period
whi ch he had already served as an under trial prisoner

[ 301H, 302A]

(2) The procedure to invoke Section 428 Crimina
Procedure Code could be a Mscellaneous application by the
accused to the court at any tine while the sentence runs for
passi ng appropriate order reducing the term of inprisonment
which is the mandate of the section. [302A]

(3) In the instant  case, in the absence of an appea
agai nst the judgnent of the High Court in Crimnal Appea
No. 442/74 <either by the State or by the injured, that
j udgrment has becone final . The scope of crimnal revision
before the Hi gh Court was whether the sentence of ten years
shoul d ~be further ~enhanced, ‘but that sentence itself
di sappeared by virtue of the judgnent of the H gh Court in
the Crimnal Appeal. The crimnal revision therefore becane
i nffructuous and the Suprene Court can do nothing about it
while the judgnment of the High Court remmins operative.

1302D, E-PJ

hiter: The order of the Hgh Court was clearly
unsust ai nabl e even in terns of section 428 Crimnal
Procedure Code as the only set off which was
300

urged for wunder the section and which was adnissible, was a
peri od of about nine nonths of pretrial detention
[ The Court disapproved of° such a grossly I|enient
sentence i nposed by the H gh Court and deprecated that
the State ignored to take notice of such a grossly
| eni ent sentence and for not preferring an appeal to
the Court.]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION: Criminal ~Appeal No.
381 of 1975.

Appeal by Special Leave fromthe Judgnment and order
dated the 10th January, 1973 of the Punjab-and Haryana H gh
Court at Chandigharh in Crimnal Revision No. 606 of 1974.

V. C. Mihajan, S. K Mhta and K. R Nagaraja for the
Appel | ant .

Ch. Ram Sarup and R A. CGupta for Respondent No. 1

H S. Marwah and S. P. Nayar for Respondent No. 2

The Judgnent of the Court was delivered by j,

GCOSWAM, J.-On April 19, 1973, the respondent Om
Par kash (hereinafter to be described as the -accused)
inflicted as nany as five stab wounds on the appel I'ant' Sur a]

Bhan. The injuries were very severe as wll be found from
the description given bel ow -
"1. Incised wound 5 cm x 2 cm x oblique spindle

shape on the left side of the front  of
abdonen, 8 cm bel ow t he xi phisternumand 6 cm
to the left of mid Iline. Depth ‘not probed
edges were fresh.

2. Incised wound 2 1/2 cmx 1 cmoblique, 6 cm
on the left and 2 cmabove injury No. 1,
spindle J shaped. Edges were fresh and depth
was not probed.

3. Incised wound 2 1/2 cmx 1 cm horizontal,
spindl e shaped 6 cm above the left anterior
superior iliac spine Depth was not probed and
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edges were fresh.

4, Incised wound 1 cm X 1/4 cmX 2 mm deep,
hori zontal 6 cminner to end at the |evel of
f left anterior superior iliac spine, edges
were fresh.

5. Penetrating wound 5 cm x 2 1/2 cmx cavity

deep, horizontal on the front of abdonen 2 cm
tothe right of mdline 10 cm below the
| evel of xiphisternum edges were clean cut
and fresh the coils of small intestine
protrudi ng through the wound."
The appel | ant had al so to under-go an operation. There is no
doubt that pronpt and proper nedical attention alone saved
the i* appellant from death.
The accused was convicted under section 307 | PC by the
trial court by its judgnment dated February 26, 1974 and
sentenced to 10 years’ ~rigorous inprisonment and also to a

fine of Rs. 200/- in default rigorous inprisonment for one
year. Although the accused gave his
301

age as 19 years, accordingto the trial court he appeared to
be aged about 23 years.

The accused appealed to the High Court against his
convi ction and sentence. The appeal was numbered as Crim nal
Appeal No. 442 of /1974. The injured Suraj Bhan also filed a
Crimnal Revision Application being nunbered as 606 of 1974
for enhancenent of the sentence passed on the accused. The
appeal was decided by a learned -single Judge of the Hi gh
Court of Punjab and Haryana on January 10, 1975. It appears
fromthe judgnment of  the High Court in that appeal that
conviction of the accused was not chall enged. The only point
that was argued was that the accused was entitled to set off
the period of his detention as an under trial ‘prisoner
against the period of inprisonment inposed upon him under
section 428 of the Crimnal Procedure Code 1973 (Act No. 2
of 1974) which came into force from April 1, 1974. It
appears also fromthe judgnment that the State did not oppose
the aforesaid subm ssion on behalf of the accused. The
| earned single Judge, therefore, passed the order in the
follow ng terns: -

There is force in this subm ssion of the |earned

counsel which is not opposed by the State counsel. 1 am
of the view that the ends of justice will be nmet-if the
term of i mprisonnment of the convict-appellant is

reduced to that already undergone by him"

Having said. so the learned single Judge dismssed the
appeal maintaining the conviction and reduced the accused’ s
termof inprisonment to that already undergo by him and al so
mai nt ai ned the sentence of fine. Including’ the  pre-
conviction detention the accused served only one year and
ei ght nonths of the sentence.

It appears the State did not choose to prefer any
appeal against the grossly inadequate sentence passed by the
Hi gh Court. On the other hand the injured Suraj‘ Bhan rmade
an application to the Hgh Court for a certificate of
fitness for leave to appeal to this Court wunder article
134(1)(c) of the Constitution wthout success and thereafter
obt ai ned special I|eave from this Court after notice to the
respondents including the State to show cause why speci al
| eave to appeal should not be granted.

We have described the above facts in sone detail as we
fail to appreciate why the State in this case should have
ordinarily ignored to take notice of such a grossly |enient
sentence. G

The order of the Hi gh Court was clearly unsustainable
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even in terms of section 428, Crimnal Procedure Code, as
the only set off which was urged for under the section and
which was adm ssible, was a period of about nine nonths
which the accused had served as an under trial prisoner
prior to the conviction.

It is also clear fromsection 428, Crimnal Procedure
Code itself that even though the conviction was prior to the
enforcenent of the Code of Crimnal Procedure, benefit of
section 428 woul d be avail able to such a conviction. Indeed
section 428 does not contenpl ate any

5-L522SCl /76

302
challenge to a conviction or a sentence. It confers a
benefit on a convict reducing his liability to undergo

i mprisonnent out of the sentence inposed for the period
whi ch he had already served as an under trial prisoner. The
procedure to invoke section 428, Criminal Procedure Code,
could be a m scellaneous application by the accused to the
court at ‘any tinme while the sentence runs for passing an
appropriate order for reducing the term of inprisonnent
whi ch i s the nandate of the section

In the appeal before the High Court there was no scope
for the H gh Court to reduce the sentence only to the period
al ready under gone under section 428, Crimnal Procedure
Code, in view of the only point argued before it.

Since in an attenpt to nurder hurt was caused, the
maxi mum puni shment! under second part of section 307 |PC
woul d be i mprisonnent for [lifel ~The injured was not
satisfied with the maxi mum puni shnent of ten years contained
inthe first part of the section-and nmoved the High Court in
revision for enhancement of the sentence. The revision was
separately discussed by the Hi gh Court™ for~ the "reasons
recorded in Crimnal Appeal No. 442 of 1974" and it is this
order of the High Court in revision that special |eave was
obt ai ned by the appell ant.

In the absence of an appeal against the judgment of the
High Court in Crimnal Appeal No. 442 of 1974. either by the
State or by the injured, that ‘Judgnment has becone /fina
whi ch means that the accused’s sentence remains to be for a
period of one year and eight nonths and a fine of Rs. 200/-
in default rigorous inprisonnment for one year

The scope of the crimnal revision before the High
Court was whether the sentence of ten years should be
further enhanced but that sentence itself disappeared by
virtue of the Judgnment of the Hi gh Court- in the crimna
appeal . The crim nal revi sion, t her ef ore, be cane
infructuous and we can do nothing about it ~while the
Judgnent of the High Court remains operative. Unfortunately
that judgment in the crimnal appeal is not before us in
this Court. Although, therefore, we cannot approve of such a
grossly lenient sentence in the present case, we  have no
other alternative than to disniss the present appeal. The
appeal is, therefore, dism ssed.

S R Appeal dism ssed
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