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CASE NO. :
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PETI TI ONER
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RESPONDENT:
POQJA ESTATE CONSULTANT & CONSTRUCTION & O's.

DATE OF JUDGVENT: 14/05/2007

BENCH:
C. K. THAKKER & TARUN CHATTERJEE

JUDGVENT:
JUDGMENT

Cl VI L APPEAL No. 2506 OF 2007

Arisi ng outof

Speci al Leave Petition (Cvil) Nos. 15495-96 OF 2005
W TH

Cl VI L APPEAL No. 2507 CF 2007

Arising out of

Speci al Leave Petition (Cvil) Nos. 19846-47 OF 2005

MAHARASHTRA HOUSI NG & AREA
DEVELOPMENT AUTHORI'TY & ANR \ 005. Appel | ant

VERSUS

POQJA ESTATE CONSULTANT
& CONSTRUCTI ON & Ors. \ 005 Respondent s

C. K. THAKKER, J.

Leave granted.

Present appeal s have been fil ed agai nst the
j udgrment and order dated February 25, 2005 passed by
a Division Bench of the Hi gh Court of Judicature at
Bonbay in Wit Petition No. 10243 of 2004 and an order
dated April 25, 2005 in Review Petition No. 56 of 2005.

To appreciate the controversy raised in the present
appeal s, few relevant facts nmay be noted.

The Maharashtra Housi ng and Area Devel opnent
Authority (' MHADA' for short) is a statutory authority
constituted under the Maharashtra Housing and Area
Devel opnent Act, 1976 (hereinafter referred to as "the
Act"). One of the functions of MHADA is to construct
residential tenements/flats for Low I ncome G oups,

M ddl e I ncome Groups and Ot her Poorer Sections of the
society and to provide themresidential accommopdati on at

| ower costs. As per the said mandate, MHADA took up

Mass Housing Project and constructed several flats in
Bui |l di ng Nos. 23A and 23B at Veer Savarkar Nagar,

Powai , Mumbai in 1995. The Act enables the State
CGovernment to frane rules (Section 184) for the purpose

of carrying into effect the provisions of the Act. Likew se,
it authorises MHADA to nake regulations with the

previ ous sanction of the State Governnment for all or any
of the natters which have to be or nmay be prescribed or
provi ded by the regul ations under the Act (Section 185).
In exercise of the power under Section 184 of the Act, the
State CGovernment has framed rul es knows as the

Mahar asht ra Housi ng and Area Devel opnent (Disposal of
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Land) Rules, 1985. Simlarly, in exercise of power under
Section 185 of the Act, MHADA franed regul ati ons knows
as the Maharashtra Housing and Area Devel opnent
(Estate, Managenent, Sale, Transfer and Exchange of
Tenenents) Regul ations, 1981. Rules franed by the
State CGovernnent as al so Regul ati ons made by MHADA
provide for allotment of residential tenenents by inviting
applications frommenbers of public who are eligible for
such al |l ot nent.
MHADA, in accordance with the provisions of |aw
rel eased public advertisenments for sale of 165 Non-
Del uxe Flats. Between 1995 and 2002, eight such
advertisenents were released in several |eading
newspapers for allotnment of flats, but there was
practically no response frompublic. In 2003, as also in
2004, two nore advertisenments were issued but again
there was negligi bl'e response frompublic. MHADA al so
consi dered appointment of Estate/Property Agents to
boost up sal e and disposal of flats since huge anount of
crores of rupees had been bl ocked up. Pooja Estate
Consul tant & Construction (original petitioner-first
respondent - herei n) was appoi nted as an aut hori sed
property agent of MHADA. But it also could sell only 12
flats. The agency of Pooja came to an end on Cctober 7,
2003 which was not 'renewed thereafter. A policy
deci sion was then taken to nake allotrment of flats
t hrough Co-operative Housi ng Societies (Proposed) under
the "Bul k Purchase Scherme’. As per the said decision
an of fer was made by the Powai Planet Co-operative
Housi ng Soci ety (Proposed) (appellant) and since it was
the only society, which had applied, a decisionwas taken
to sell flats to the appellant subject to theterns and
conditions nmentioned in the Resol uti on passed by
MHADA. The terns and conditions were accepted by the
appel | ant-society and a Letter of Intent was issued to the
Chi ef Pronoter of appellant-society on October 25, 2004
stating therein that its request was accepted by MHADA
It was al so communi cated by MHADA to the appell ant
vide its letter dated November 17, 2004 that the offer
made by the appellant-society was accepted and that the
soci ety had paid an amunt of Rs.27,50,000/- (Rupees
twenty seven | akhs, fifty thousand only) towards EMD.
When Pooj a cane to know about the resol ution
passed by MHADA to sell flats to the appellant-society, it
approached the Hi gh Court conpl ai ni ng agai nst the said
action. It was inter alia contended by the petitioner that
it had come to know pursuant to an adverti senent
i ssued by MHADA on May 27, 2004, that certain vacant
tenenments of MHADA were to be sold to nmenbers of
public on "first cone first served" basis. Since buyers did
not conme forward to purchase the flats, MHADA
entertained applications under the ’'Bul k Purchase
Schene’ . On August 23, 2004, appellant-society made
such application for purchase of flats. According to the
first respondent, it was well-known consultation and
construction concern and was havi ng vast experience as
an estate agency of NMHADA. It was also interested in
purchase of flats and, accordingly, applied on Septenber
9, 2004 for purchase of 100 flats. According to the first
respondent, Letter of Intent was issued to the appell ant
on Cctober 25, 2004. Since the first respondent applied
on Septenber 9, 2004 and the decision was taken by
IMHADA and Letter of Intent was issued thereafter on
Oct ober 25, 2005, it was clear that when the decision
was taken by MHADA, application of the appellant-
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society as also of the first respondent (Pooja) were before
VMHADA. It was, therefore, incunbent on MHADA to

consi der both the applications and to take appropriate
decision on merits. The grievance of the first respondent,
however, was that its application was never considered

by MHADA and a deci sion was taken to sell all flats to
appel | ant-society. The action was, therefore, illegal

unl awful and was |iable to be set aside.

The Division Bench of the High Court heard the
parties and noted that even though both the parties, i.e.
the appellant herein as also first respondent Pooja were
bef ore MHADA when the decision was taken on Cctober
25, 2004, the application of the first respondent was not
consi dered which was illegal and inproper. The Court,
therefore, allowed the petition observing that it was |eft
"with no option but to quash the Letter of Intent dated
25th Cctober, 2004" issued in favour of the appellant-
soci ety. The Court directed MHADA to re-advertise sale
of flats i'n one national (English) newspaper and one
ver nacul ar (Marathi) newspaper and after receiving al
the offers, consider all offers in accordance with |aw and
take an appropriate decision. ~ A Review Petition filed
agai nst the aforesaid decision was sumarily rejected
observing that no case had been made out for review.

The af oresai d deci sions have been chal | enged by
both, the society as  also by MHADA in this Court.

On Septenber 12, 2005, notice was issued, parties
were allowed to file affidavits and further affidavits and
the matter was ordered to be placed for final hearing.

W have heard the | earned counsel for the parties.

The | earned counsel for the appel l-ant-society
contended that the High Court has conmitted an error of
l aw and of jurisdiction in setting aside action and
deci si on of MHADA even though it was legal, valid and in
accordance with law. It was submtted that a resolution
was passed by MHADA to dispose of flats under the ’Bul k
Purchase Schene’ to a Co-operative Society (Proposed)
and the said decision was in consonance with law. It was
not a case of a '"tender’, 'offer’ or 'public advertisenent’ by
MHADA. There was, therefore, no question to consider
other offers and the petition filed by the first respondent
was m sconcei ved and ill-founded. The H gh Court was
inerror in allowing the petition on the ground that since
the first respondent herein-petitioner before the Hi gh
Court, applied on Septenber 9, 2004 and the decision
was taken on Cctober 25, 2004, it was obligatory on

MHADA to consider the offer of first respondent also. It
was a policy decision and the petition ought to have been
di smssed by the Hgh Court. It was stated that in the

affidavit-in-reply filed before the H gh Court, NMHADA
expressly stated that it was not a case of public
advertisenent of disposal of flats by inviting offers ‘and
IMHADA was not required to consider the offer said to

have been nade by the first respondent on Septenber 9,
2004. 1t was also urged that in Review Petition, once
again the attention of the Court was invited to the fact
that it was on the basis of policy decision of disposal of
flats under the 'Bul k Purchase Schenme’ that flats were
sold to the appellant herein but the review was al so

di sm ssed sunmarily.

Even on nerits, the order passed by the Hi gh Court
is not sustainable. It was stated that so far as the
appoi ntnent of first respondent as Estate/Property Agent
of MHADA is concerned, it was a matter of past. The said
agency cane to an end on Cctober 7, 2003 and after the
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expiry of the said term the agency was not renewed by
MHADA. It was, therefore, not open to the first
respondent to apply nor it was the duty of MHADA to
consider the offer made by the first respondent. Pooja
had no |l ocus standi to chall enge the decision of MHADA
or to invoke Wit Jurisdiction of the H gh Court under
Article 226 of the Constitution. Taking in view all the
matters, submtted the | earned counsel, the order of the
H gh Court is illegal and the appeal deserves to be

al | owed.

MHADA has al so filed an appeal being aggrieved by
the order passed by the H gh Court and raised al npst
simlar grounds as have been rai sed by the appell ant-
society. It was stated that MHADA has right to dispose of
tenenments/flats under ' Bul k Purchasing Schenme and a
deci si on was taken to dispose of flats by resorting to such
met hod which was in the nature of a policy decision and
coul d not have been interfered with by the H gh Court. It
was al so subnmitted that it was not the case of the
petitioner before the H gh Court that such decision was
contrary to law and coul d not have been taken by
VHADA. The precise ground of ‘Pooja- petitioner was that
since deci sion was taken by MHADA in Cctober 2004,
non- consi derati on of offer of Pooja vitiated the decision
nmaki ng process by MHADA. Since the H gh Court
proceeded on a wong basis, it allowed the petition by
quashi ng the order of MHADA which is liable to be set
asi de.

The | earned counsel for the first respondent-
petitioner before the H gh Court, supported the order
i mpugned herein. It was submtted that MHADA is a
public authority perform ng statutory functions under
the Act. It was, therefore, expected of MHADA to act
legally, fairly and strictly in accordance with law. | The
H gh Court was satisfied that at the tine of taking
decision, two offers were before VMHADA and it was
supposed to consider both the offers objectively. By
hol ding so, no error of |aw or of jurisdiction can'be said
to have been committed by the Court and no grievance
can be nade against it. It was also submitted that the
Court had taken into account interest of all the parties. It
did not direct to sell flats to the petitioner, but passed an
order to re-advertise sale of flats and all owed MHADA t o
take appropriate decision on all offers.

It was, therefore, submitted that the decision of the
H gh Court needs no interference in exercise of
di scretionary jurisdiction under Article 136 of the
Constitution and the appeals deserve to be dism ssed.

Havi ng gi ven anxi ous consideration to the facts and
ci rcunst ances of the case and having gone through the
rel evant provisions of |aw and the decision taken by
IVHADA, in our opinion, grievance voiced by the
appel l ants before this Court is well-founded and the
subm ssi ons deserve to be accepted by setting aside the
order passed by the Hi gh Court. MJADA is a statutory
authority. It is required to exercise its powers, perform
its functions and discharge its duties in consonance with
[aw. Under the Act, it is required to provide housing
acconmmodati on t hroughout the State and to di spose of
its property in accordance with law. In exercise of power
under the Act, the State Governnent has franed rul es.
Rules 11 to 17 deal with disposal of tenenents. They
al so lay down manner of disposal of residentia
tenenments in buildings constructed by MHADA. Rule 12
decl ares that all disposal should be by 'public notice’
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Rul e 16B, however, mnmkes special provision for disposa
of tenenents in certain cases. |t reads thus;

16B. Special provisions for disposal of
tenenents in certain circumnstances.

If after follow ng the procedure prescribed
in the foregoing rules or the Regul ati ons made
thereunder, it is found that there is no
adequat e response and denmand for tenenents
in any particular scheme, such of the
tenements as cannot be so di sposed of may be
di sposed of in any other manner deened fit by
the Authority.

MHADA had al so franed regul ati ons for the purpose
of managenent, sale, transfer and exchange of
tenements. The regulations also provide for allotnent of
residential tenements by |aying down procedure for such
allotment. Though normally tenenents are to be
di sposed of by issuing notices, inviting offers and
drawi ng l'ots by determining eligibility, they also deal with
situation where there is no adequate response from
public at large. Regulation 14A provides for such
situation and is material which reads as under
14A. Special provision for disposal of
tenenents in certain circunstances.

If even after renotification of 'vacancies as
provided in Regulation 14 there is no adequate
response and demand for tenenents in_any
particul ar schenme such of the tenenents as
can not be so disposed of must be di sposed of
on the 'first served’ basis or in any other
manner determ ned by the Authority from
time to tine. (enphasi s suppli ed)

Qur attention has been invited by the |earned
counsel for the appellants-society and MHADA t hat
several attenpts were nade by MHADA to dispose of flats
at Powai by issuing public advertisenents. 10
advertisenents (8+2) had been issued in various
newspapers in different |anguages |ike English, Mrathi,
Hi ndi, Gujarati, etc. But there was no proper response
frompublic. Records showthat initially no public
menbers canme forword and even after severa
advertisenents, few flats could be disposed of. Thus, on
the one hand, construction of flats was conplete and the
resi dential accomodati on was avail abl e but not opted
by general public and on the other hand, there was bl ock
up of huge ampbunt of MHADA, depriving it from
undert aki ng ot her functions which were required to be
undertaken by it under the Act. |It, therefore, considered
the question and in an Ofice Note dated Cctober 12,
2004, opined that disposal of flats could be rmade under
the ' Bul k Purchase Scherme’. In the said Note, it was
mentioned that there were 214 flats. Deducting the flats
for which response was received (10 flats), flats allotted to
Amey CHS (53 flats) and applications received from
public (37 flats), 114 flats were still vacant which could
be allowed to a proposed co-operative society in exercise
of power by MHADA. Terns and conditions were also
| aid down and the proposal was submtted for orders.
Accepting the said proposal, Letter of Intent was issued
by MHADA on Cctober 25, 2004 to the first-respondent-
soci ety which was the only eligible society under the
"Bul k Purchase Schene’. Provisional Ofer Letter was,
therefore, sent to the appellant herein by MHADA on
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Novenber 17, 2004. The |earned counsel for the

appel l ants, in our opinion, are right in submtting that it
was not a case of inviting tenders/offers from genera
public and the High Court was in error in proceeding on

the basis as if offers were invited frompublic at large. |If
it is so, it goes without saying that the H gh Court was in
error in setting aside the decision of MHADA on the

ground that though Letter of Intent was issued in

Oct ober, 2004 and Provisional Ofer was made in

Novenber, 2004, since the offer of the first respondent-
petitioner, dated Septenber 9, 2004 was not considered,

the action of MHADA was illegal. In our opinion, prima
facie, MHADA acted within four corners of law and in
exerci se of power under the regulations, particularly,

Regul ation 16B, it considered the offer of the first
respondent. The basis on which the H gh Court

proceeded was not well-conceived or well-founded and on
that ground al one, the decision deserves to be set aside.

We have al so gone through the affidavits filed by the
contesting respondents before the High Court (appellants
herein) in which the above aspect has been highlighted.
Even after the decision by the H gh Court in the Wit
Petition, in Review Petition also, the said contention was
rai sed, but the Review Petition had been rejected
summarily. It is alsothe case of the appellants that first
respondent-original petitioner (Pooja) was no | onger
aut hori sed agent of MHADA after 2003 and had no right
to claimany benefit as an agent of MHADA. W express
no opi nion on that aspect inasnuch as the H gh Court
had not decided the matter on that ground.

It is no doubt contended by the first respondent
(original petitioner) that even otherwi se the action
i mpugned by the first respondent in the H gh Court was
illegal, unreasonabl e and ot herw se objectionable. To
repeat, the Hi gh Court has not considered ot her
guestions and on a short ground (non-consideration of
of fer of Pooja) allowed the petition. It is, therefore,
appropriate if we set aside the order of the Hi gh Court
and remit the matter for fresh disposal in accordance
with | aw.

For the foregoing reasons, the appeals deserve to be
all owed and are accordingly allowed. The order passed
by the High Court in Wit Petition as also in Review
Petition is set aside and the matter is remanded to the
Court for fresh decision in accordance with | aw.

Before parting with the matter, we nmay clarify that
we have not entered into correctness or otherw se of the
deci si on taken by MHADA and we may not be understood
to have expressed any opi nion thereon. W are also not
deci ding one way or the other the contention of the
appel l ants as to | ocus standi of Pooja that since its
agency cane to an end in 2003, it could not have filed a
wit petition to challenge the decision of MHADA. The
parties are at liberty to take up all pleas before the High
Court and the Court will decide themin accordance with
| aw wi t hout being influenced by observati ons nmade by us
in this judgnent. The High Court is requested to decide
the matter expeditiously preferably within three nonths
fromthe receipt of the order fromthis Court.

The appeal s are di sposed of accordingly with no
order as to costs.




