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ACT:

Requi sitioning ~and ~Acquisition of " Imovable Property
Act, 1952: Sections 11 and 25(1)--Award of conpensation by
Arbitrator under section 30--Defence of India Act
1962- - Appeal --Mai ntai nability of.

Def ence of Indiia Act 1962: Section 30--Requisitioning of
| and- Awar d of conpensati on by Arbi trator--Appea
agai nst--Not mmintainable in view of Section 25 Requisition-
ing Act in respect of period prior to January 10, 1968.

HEADNOTE

The Defence of India Act, 1962 was passed by Parlianment
in the wake of the Chinese aggression to ensure public
safety and interest in the Defence of India and Civil De-
fence and other connected matters. |t had been passed when
the Requisitioning and Acquisition of |nmmopvable Property
Act, 1952 was already in force. Under the provisions of both
these Acts, inmmovable property could be requisitioned. Under
both Acts conpensation on such requisition was determ nable
and payable and any person interested, being aggrieved by
the anpunt of conpensation so determ ned,- could have an
Arbitrator appointed to determ ne the sane. The award of the
Arbitrator on such determ nation under Section 8 was appeal -
abl e under Section 11 of the Requisitioning Act before the
H gh Court wthin whose jurisdiction the requisitioned
property was situated. The award of the Arbitrator nmade
under Section 30 in pursuance of the requisition nade under
Section 29 of the Defence Act was apparently final, | though
specifically not provided, since no right of appeal against
the award of the Arbitrator had been conferred thereunder on
any authority.

The Defence Act ceased being applicable as it perished
on January 10, 1968. Simultaneously Section 25 in the Requi -
sitioning Act was substituted.

Sone | ands belonging to the first respondent in either
of the two appeals were requisitioned by the Union of India
under Section 29 of the Defence of India Act, 1962 by issu-
ing a notification to that effect on

5
April 8, 1963 and possession was taken by the mlitary
authorities on May 28, 1963. The requisitioned property was
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not released before January 10, 1968 in terns of Section
25(1) of the Requisitioning Act.

The Deputy Conmi ssioner, the conpetent authority fixed
Rs. 280 per acre per annum as crop conpensation. Respondent
No. 1 not being satisfied sought a reference fromthe comnpe-
tent authority to an arbitrator. The arbitrator went into
the matter and made an award on June 30, 1971

The Special Mlitary Estates Officer being aggrieved
with the award filed two appeal s against the orders of the
Arbitrator in the Hi gh Court, taking shelter under Section
11 of the Requisitioning and Acquisition of [|nmovable
Property Act, 1952.

Since the properties that had been requisitioned had not
been rel eased before January 10, 1968, it had to be treated
seemingly to have beenrequisitioned by the conpetent au-
thority wunder the provisions of the Requisitioning Act for
the purpose for which such property was held inmediately
before the said date and all the provisions of the said Act
were to apply.

oj ections to the maintainability of the appeals were
taken relying on proviso (a) to Section 25(1) on the ground,
that the word deternination” in the context meant deterni na-
tion only by the conpetent authority under the Defence Act
and since such determ nation held the field and was in force
i medi ately before January 10, 1968, no challenge thereto
could be made by appeal i ng agai nst the sane, on the prenises
that a provision anongst all the provisions of the Requisi-
tioning Act provided an appellate forum challenging the
sane.

The High Court upheld the objection and dism ssed the ap-
peal s.

The Special Mlitary Estates O ficer appealed to this
Court by special |eave.

Partially allow ng the appeal s, the Court,

HELD: 1. The right of appeal is a substantive right
conferred on a party by the statute. The conferring of ' such
right is not circunscribed by the right being available at
the time of the institution of the cause in the court of the
first instance. In a given situation it my -already be
available at the institution of the cause in-the court of
first instance or
6
nmay even be subsequently conferred. In either situation
wi t hout any distinction, such right is conferred by
statute.-[ 10E- F]

2. The Legislature by enacting Section 25 of the Requi-
sitioning Act and on the perishing of the Defence Act has
nore than inmpliedly made avail able a right of appeal regard-
ing the rate of conpensation for a property renmaining  under
requisition for the post 10th January, 1968 period, recur-
ring as the rate of conpensation would be. [11G H]

3. From the schene of things and fromthe reading of
Section 25 of the Requisitioning Act as a whole, it is
di scernible that for the period of requisition before Janu-
ary 10, 1968, the determ nation for paynent of conmpensation
under the Defence Act would remai n untouched and unaltered
for appeal had never been provided under the Act. The reason
is not far to seek because the order of the conpetent au-
thority under the Defence Act was for the purpose of Defence
of India Act. That purpose having gone wth effect from
January 10, 1968, the sanme determination for payment of
conpensation being applicable to the cost-date period was
seemingly a requisition by the conpetent authority under the
Requi sitioning Act and since all the provisions of the said
Act applied to such a requisition, the paynent of conpensa-
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tion as from January 10, 1968, becane appealable as an
appeal is provided under this Act. [10H, 11A-B]

4. The word 'determ nation’ so far as it related to the
period of requisition prior to January 10, 1968, was a
determ nation, final in character whether it was right or
wrong as havi ng been nade under the Defence Act. But for the
period thereafter, the word 'determnation’ in the context
would nean 'final determination’ i.e. the determnation of
the competent authority if unchallenged and becoming final
and if appeal ed against, final determnination by the appel-
late forum [11C D]

5. A harnoni ous construction of the proviso to Section
25(1) with the whole of parent section indicates that the
rate of conpensation as determ ned by the conpetent authori-
ty under the Defence Act was valid uptil the period January
10, 1968, but fromthat day onward the sane rate of conpen-
sation per annumwoul d keep applying till upset or altered
in appeal, because deemingly fromthat date it is a requisi-
tion wunder the other Act and of a different worth and cor-
rectabl e inappeal. [11D E]

6. The latter portion of proviso (a) cannot therefore be
allowed to eat away the applicability of all the provisions
of the Requisition Act,

7
i nclusive that of appeal under Section 11 of the Act. [11 D

7. In the instant case, the arbitrator passed both the
awards on June 30, 1971, pertaining to the period comrenci ng
from My 28, 1963, the date on whichthe possession of the
land requisitioned was taken. Plainly the award was nade
covering a period not any prior to January 10, 1968 but to a
period thereafter. Having regard to section 25 the objection
as raised before the High Court was valid for the period
bef ore January 10, 1968, but not beyond the period comrenc-
ing thereafter. The case has therefore to be remtted back
to the High Court for disposal on nerits. [11F, 12A]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Givil Appeal Nos.” 204205
of 1975.

From the Judgnent and Decree dated 9.8. 1974 of the
Karnat aka H gh Court in MF. Appeal Nos. 582 and 584 of 197
1

V.C. Mahajan (N P.), Tarachand Sharma and C. V. Subba Rao
for the Appellant.

K. R Chaudhary (N.P.) for the Respondents.
The Judgrment of the Court was delivered by

MM PUNCHHI, J. It is to establish a right of appeal in
the appellate forum of the Hi gh Court that the Specia
Mlitary Estates O ficer, Bangal ore, the comon appellant in
these two Civil Appeals by Special Leave, is here in this
Court, challenging the conmon judgment and order of the Hi gh
Court of Karnat aka.

The facts leading to the present appeal are these. Sone
| ands, the extent and description of which is not nateria
here, belonging to the first respondent in either of these
two appeals, were requisitioned by the Union of India under
Section 29 of the Defence of India Act, 1962 (hereafter
referred to as the Defence Act) by issuing a notification to
that effect on April 8, 1963. The possession of such |ands
was taken by the military authorities on May 28, 1963. The
conpetent authority, being the Deputy Conmi ssioner of the
district, fixed Rs.280 per acre per annum as crop conpensa-
tion. Respondent No. 1 was not satisfied with the neasure of
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conpensation. He sought a reference from the conpetent
authority to an arbitrator. The Arbitrator so appoi nted went
into the matter and finally nade an award on June 30,

8

1971, whereby he worked out rental compensation at the rate
of Rs.6969.60 per acre per annumon the premses that the
val ue of the | and worked out to be Rs.1, 16,160 per acre and
if 6 per cent interest were to be awarded thereon the figure
arrived at would be Rs.6969.60 per acre, which could well be
the rental incone per annum Cbviously, the increase was
sharply contrasted being Rs.280 per acre per annum as awar d-
ed by the competent authority and al nost Rs.7,000 per acre
per annum as awarded by,the Arbitrator. The aggrieved Spe-
cial Mlitary Estates Oficer filed two appeals against the
orders of the Arbitrator in the H gh Court of Karnataka at
Bangal ore, taking shelter under Section 11 of the Requisi-
tioning and Acquisition of |Imovable Property Act, 1952
(hereafter referred to as the Requisitioning Act). At the
time of their final disposal, a prelimnary objection was
rai sed on behal f of the respondents that the appeals were
not mai ntai nable, which found favour with the H gh Court.
The appeals were consequently held not rmaintainable and
accordingly dismssed. This has |ed the appellant--Specia
Mlitary Estates Officer, to this Court.

It is not far history that the Defence Act was passed by
the Parlianent in the wake of the Chi nese aggression, in
order to provide, inter alia, special nmeasures to ensure
public safety and interest in the Defence of I'ndia and G vi
Def ence and ot her connected matters. It had been passed when
the Requisitioning Act was already in force. Under the
provisions of both the Acts, imovable property could be
requi sitioned. Reference for the purpose nay be had to
section 3 of the Requisitioning Act and Section 29 of the
Def ence Act. Under both Acts conpensation on such requisi-
tion is determ nabl e and payabl e and any person interested,
bei ng aggri eved by the ampunt of conpensation so determ ned,
can have an Arbitrator appointed to determ ne conpensation
The award of the Arbitrator on such determnation / under
Section 8 is appeal abl e under Section 11 of the Requisition-
ing Act before the High Court wthin whose jurisdiction the
requi sitioned property is situate. The award of the Arbitra-
tor made under Section 30 in pursuance of —the requisition
made under Section 29 of the Defence Act is apparently
final, though specifically not provided so, since no right
of appeal against the award of the Arbitrator has~ been
conferred thereunder on any authority. The Defence Act
ceased being applicable as it perished on January 10, 1968.
Si mul t aneously Section 25 in the Requisitioning Act. was
substituted. The substituted Section 25 reads as foll ows:
"25(1) Notwithstanding anything contained in this Act, any
i movabl e property requisitioned by the Centra
9
CGovernment or by any officer or authority to whom powers in
this behalf have been del egated by that Government, under
the Defence of India Act, 1962, and the rules made thereun-
der (including any i movabl e property deened to have been
requi sitioned under the said Act) which has not been re-
| eased from such requisition before the th January, 1968,
shall, as fromthat date, be deened to have been requisi-
tioned by the competent authority under the provisions of
this Act for the purpose for which such property was held
i mediately before the said date and all the provisions of
this Act shall apply accordingly.

Provi ded that:
(a) all determ nations, agreenents and awards for the pay-
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nment of conpensation in respect of any such property for any
period of requisition before the said date and in force
i mediately before the said date, shall continue to be in
force and shall apply to the paynent of conpensation in
respect of that property for any period of requisition as
fromthe said date

(b) anything done or any action taken (including any
orders, notifications or rules nmade or issued) by the
Centra

CGovernment or by any officer or authority to whom powers

in this behal f have been del egated by that Government, in

exerci se of the powers conferred by or under Chapter VI of
the Defence of India Act, 1962, shall, in so far as it is
not inconsistent with the provisions of this Act, be deened
to have been done or taken in the exercise of the powers

conferred by or under this Act as if this section was in
force on the date on which such thing was done or action was
t aken.

(2) Save as otherw se provided in sub-section (1), the
provi si ons of the Defence of India Act, 1962, and the rules
made t hereunder, in so far-as those provisions relate to the
requi sitioning of any such i mmvabl e property as is referred
to in sub-Section (1), shall as fromthe th January, 1968,
cease to operate except as respect things done or omtted to
be done before such cesser and Section 6. of the Genera
Cl auses Act, 1897, shall apply upon such cesser of operation
as if such cesser were ,a repeal of an-enactnment by a Cen-
tral Act.

10

The requisitioned property adnmttedly was not rel eased
before January 10, 1968, in terns of Section 25(1) of the
Requi sitioning Act, afore quoted, Since the requisition had
not been released before January 10, 1968, from that day
onwards it had to be treated deemi ngly to have been requisi-
tioned by the competent authority under the provisions of
the Requisitioning Act for the purpose for which such
property was held i medi ately before the said date and al
the provisions of the said Act were to apply accordingly.
The objection to the naintainability of the appeals 'rested
on proviso (a), afore-quoted, on the ground that the word
"determination’” in the context meant determnation only by
the conpetent authority under the Defence Act and since such
determ nation held the field and was in force i|imediately
bef ore January 10, 1968, no chall enge thereto coul d be nmade
by appeal i ng agai nst the sanme, on the prenmses that a provi-
sion amongst all the provisions of the Requisitioning Act
provi ded an appellate forum chall engi ng the sane. The objec-
tion was met on the argument that the word ’'determ nation
when considered in the context of the proviso, neant “fina
determ nation’ and not nerely determ nation of conmpensation
at the level of the conpetent authority. The High Court, as
said before, upheld the objection, dismssing the appeals.

It is settled law that the right of appeal is a substan-
tive right conferred on a party by the statute. The confer-
ring of right of appeal is not circunscribed by the right
being available at the tinme of the institution of the cause
in the court of the first instance. The right of appeal in a
given situation may already be available at the institution
of the cause in the court of the first instance or nmay even
be subsequently conferred. In either situation, wthout any
di stinction, such right is conferred by statute. Here, as
woul d be seen, Section 25(1) substantively provides that the
requisition of property under the Defence Act continuing
upto January 10, 1968, is deenmingly a requisition by the
conpetent authority under the provisions of the Requisition-
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ing Act and all the provisions of the said Act shall apply
thereto accordingly. Proviso (a) however, says that al

determ nations, agreenents and awards for the paynment of
conpensation in respect of any such property for any period
of requisition before the said date and in force i mediately
before the said date, shall continue to be in force and

shall apply to the paynent of conpensation in respect of
that property for any period of requisition as fromthe said
date. It is discernible fromthe schene of things and from

the reading of Section 25 of the Requisitioning Act as a
whol e that for the period of requisition before January 10,
1968, the determ nation for paynent of conpensation

11

under the Defence Act would remain untouched and unaltered
for appeal had never been provided under that Act. The
reason is not far to seek, because the order of the compe-
tent authority under the Defence Act was for the purpose of
Def ence of India. That purpose having gone with effect from
January 10, 1968, the sanme determination for payment of
conpensation being applicable to the post-date period was
deenmingly a requisition by the conpetent authority under the
Requi sitioning Act and since all the provisions of the said
Act applied to such arequisition, the paynent of conpensa-
tion as from January 10, 1968, became  appeal able as an
appeal is provided under this Act. In that sense, the word
"determination’, so / far as it related to the period of
requisition prior to January 10, 1968, was a  determ nation

final in character whether it was right or wong as having
been nade under the Defence Act. But for the period thereaf-
ter, the word 'determnation” in the context would nean
"final determination’ i.e. the determ nation of the compe-
tent authority if unchall enged and beconing final, —and if
appeal ed against, final determnation by the appellate
forum In this sense, the latter portion of proviso (a)
cannot be allowed to eat away the applicability of all the
provisions of the Requisitioning Act, inclusive that of
appeal under Section 11 of the Act. Thus a harnoni ous con-
struction of the said proviso with the whole of parent
section persuades us to hold that the rate of conpensation
as determ ned by the conpetent authority under the  Defence
Act was valid uptil the period before January 10, 1968, but
fromthat day onward the sane rate of conpensation per annum

woul d keep applying till upset or altered in appeal, because
deenmingly fromthat date it is a requisition under the other
Act and of a different worth and correctable in appeal: The

Arbitrator as it appears had passed both the awards on June
30, 197 1, pertaining to the period conmencing from May 28,
1963, (the date on which the possession of the land requisi-
tioned was taken) and valid for the period follow ng and
ensuing. Plainly the award was made covering a period not
only prior to January 10, 1968 but to a period thereafter
al so. As we have interpreted Section 25, the objection as
rai sed before the H gh Court was valid for the period before
January 10, 1968, but not beyond the period comencing
thereafter. The H gh Court’s view, in sustaining the objec-
tion for the later period as well, does not comend to us.
The Legi sl ature by enacting Section 25 of the Requisitioning
Act and on the perishing of the Defence Act, has nore than
inpliedly made available a right of appeal regarding the
rate of conpensation for a property remai ni ng under requisi-
tion for the post th January, 1968 period: recurring as the
rate of conpensation would be. W hold it accordingly.
12

For the view above taken, we partially allow these
appeals and remnmt these cases back to the H gh Court of
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Kar nat aka for di sposal

on merits in accordance with | aw. W,

however, make no order as to costs in the appeals before us.

N. V. K.

partly.
13

Appeal s al | owed




