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Evi dence--Custons authorities recovering articles suspected
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from Pakistan at tine of Partition--Burden of proof--Inports
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HEADNOTE

The appellants house was searched on June 22, 1951, by the
Cust ons authorities and ten articles wer e recovered
therefrom In the inquiry before the Collector t he
appellant stated that the first five articles had been
brought by himin 1947 from Paki stan after-partition and
that with respect to the other five articles he was a bona
fide purchaser thereof. The Collector held that the
appel l ant had failed to establish his case and held that the
goods were inported into India in contravention &f /S. 3,
I nport Export Control Act read with ss. 19 and 167(8), Sea
Custons Act and ss. 4 and 5 Land Custons Act read with S. 7
thereof. This decision was upheld on appeal by the ' Centra
Board of Revenue and by the Central Government on revision.
The appellant contended that: (i) the onus of proving that
the first five articles were snmuggled goods was on the
department which it had failed to discharge, and (2) even if
the other five articles which he purchased were snuggled
goods he was not concerned with their inportation

Hel d, that the onus was on the authorities to establish that
the first five articles were inported into India after March
1948, when the custons barrier was put up for the first tine
bet ween I ndi a and Paki stan, and that the authorities having
failed to adduce any evidence to prove this fact the
appel l ant could not be held guilty of any of the offences
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char ged. The onus did not shift by virtue O S. 178A, Sea

Custonms Act or s. 5, Land Custons Act, as the former section
was not in operation at the relevant tine and the latter
section was not applicable to the facts of this case ; nor
did the onus shift by virtue of s. 106, Evidence Act, as
that section could not be used to wundermne the well
established rule that the burden was on the prosecution and
never shifted.

Shanmbu Nath Mehra v. The State of Ajnmer, [1956] S.C. R 199,
fol | owed.

Wth respect to the other five articles even if the
appellant was right 1in his contention that he was not
concerned in their inportation he was |liable to the penalty
under s. 7(1)(c), Land Custonms Act, 1924, for keeping the
articles knowing themto be snuggl ed goods.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Givil Appeal No. 153 of 1956.
Appeal fromthe judgnent and order dated Novenber 3, 1954,
of the Punjab High Court inCvil Wit No. 253-D of 1954.
Veda Wasa, S. K Kapur, K° K Jain and Ganpat Rai, for the
appel | ant .

H N Sanyal, Additional Solicitor-General of India, H R
Khanna and T. M Sen, for the respondents.
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1960. Cctober 3. The Judgnent of the Court was delivered by
SUBBA RAO J.-This appeal by certificate is directed against
the order of the High Court of Judicature of the State of
Punj ab dismissing the petition filed by the appellant under
Art. 226 of the Constitution.

The facts giving rise to this appeal may be briefly ' stated.
The appellant is at present a resident of Barmer in the

State of Rajasthan. But before 1947 he was living in a

place which is nowin Pakistan. ~ On June 22, 1951, the
Deput y Superi ntendent, Land Castons Station, Bar ner ,
conducted a search of the appellant’s house and  recovered
therefromthe following ten articles :

Articles seized. Wi ght Esti mat ed
val-ue:
Rs.
1. Silver slab. 2600 tol as 5,200/ -
2. 29 Sovereigns 2,262/ -

(King Ed. VII).
3. 9 pieces of gold
bul I'i on 201 tol as
and 9 nashas. 22,193/ -
4. 4 pieces of silver

bul lion 114 tol as. 230/ -
5. Uncurrent silver

coi ns nunbering 575. 865/ -
6. CGold bars. 49 tol as and

9 mashas 5,475/ -
7. 255 Phials of liquid
gol d. 9,875/ -
8. Torches 23.
9. Playing cards 3 Dozens

10. A ass beads 48 packets.
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On July 14, 1951 the Assistant Collector, A ner, gave
notice’ to the appellant to show cause and explain why the
goods seized from himshould not be confiscated under s.
167(8) of the Sea Custons Act and s. 7 of the Land Custons
Act. The appellant in his reply

936

stated that itens to 5 supra were brought by him from

Paki stan after the partition of the country in 1947 and that
items 6 to 10 were purchased by himbonafide for value in
Barmer. On Cctober 27, 1951, the appellant appeared before
the Collector of Central Excise, who made an enquiry, and
admtted before himthat itenms 6 to 10 were snuggl ed goods
from Paki stan, but in regard to the other itens be reitera-
ted his plea that he originally brought them from Pakistan
in the year 1947. The Collector of Central Excise held that
the appellant bad failed to establish that items 1 to 5 had
been brought by himtoIndiain the year 1947 and he also
did not accept the plea of the appellant in regard to itens
6 to 10 that he was a bonafide purchaser of them In the
result. ‘heheld that all the goods were inported into India
in contravention of, (i) s. 3 of the Inport Export Contro

Act read with ss. 19 and 167(8) of the Sea Custons Act, (ii)
ss. 4 and 5 of the Land Custonms Act read with s. 7 thereof.
He made an order of confiscation of the said articles under
s. 167(8) of the Sea Custonms Act and 's. 7 of the Land
Custonms Act; but under s. 183 of the Sea Custons Act he
gave himan option to redeem the confiscated goods within
four nonths of the date of the order on paynment of a sum of
Rs. 25,000. |In addition he inposed a penalty of Rs. 1,000

and directed the paynent of inport duty leviable on all the
itens together wth other charges before the goods were
taken out of custons control. Aggrieved by the said order

the appellant preferred an appeal to the Central 'Board of
Revenue. The Central Board of Revenue agreed wth the
Coll ector of Central Excise that the onus of proving the
import of the goods in question was on the appellant. In

regard to itenms 1 to 5, it rejected the plea of the
appel lant mainly on the basis of a statenent alleged to have
been nmade by him at the time of seizure of the said

articles. In the result the appeal —was disnissed. The
revision filed by the appellant to the Central — Governnent
was also dismssed on August 28, 1953 Thereafter the

appellant filed a wit petition under Art. 226 of the
Constitution in the H gh Court
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of Punjab but it was dism ssed by a division bench of the
H gh Court on Novenber 3, 1954. Hence this appeal.

It would be convenient to deal with this appeal in two
parts-one in regard to itens 1 to 5 and the other in regard
toitems 6 to 10.

The decision in regard to itens 1 to 5 turns purely on the
guestion of onus. The Collector of Central Excise as well
as the Central Board of Revenue held that the onus of
proving the inport of the goods lay on the appellant.  There
is no evidence adduced by the custons authorities to
establish the offence of the appellant, nanely, that the
goods were smuggled into India after the raising of the
custons barrier agai nst Pakistan in March 1948. So too, on
the part of the appellant, except his statement nmade at the
time of seizure of the goods and also at the time of the
inquiry that he brought themwith himinto India in 1947, no
ot her acceptabl e evidence has been adduced. In t he
ci rcunst ances, the question of onus of proof becones very

i mportant and the decision turns upon the question on whom

the burden of proof lies.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 7

This Court has held that a custons officer is not a judicia
tribunal and that a proceeding before him is not a
prosecuti on. But it cannot be denied that this relevant
provisions of the Sea Custons Act and the Land Custonms Act
are penal in character. The appropriate customs authority
is enpowered to nake an inquiry in respect of an offence
all eged to have been committed by a person under the said
Acts, summon and exanine wtnesses, decide whether an
offence is committed, nake an order of confiscation of the
goods in respect of which the offence is commtted and
i npose penalty on the person concerned ; see ss. 168 and
171A of the Sea Custons Act and ss. 5 and 7 of the Land
Custons Act. To such a situation, though the provisions of
the Code of Crimnal Procedure or the Evidence Act may not
apply except in so far as they are statutorily nmade
applicabl e, the fundarental principles of crimna
jurisprudence and-of natural justice must necessarily apply.
If so, the burden of proof is on the custons authorities and
they have to
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bring hone the guilt to the person alleged to have comitted
a particular offence under the said Acts by adducing
sati sfactory evidence. In'the present case no such evidence
is forthcomng; indeed there is no tittle of evidence to
prove the case of the custons authorities. But it is said
that the onus shifted to the appellant for three reasons,
nanmely, (i) by reason of the provisions of s. 178A of the
Sea Custons Act; (ii) by reason of s 5 of the Land Custons
Act; and (iii) by reason of s. 106 of the Evidence Act.
Section 178A of the Sea Custons Act does not govern the
present case, for that section was inserted in that Act by
Act No. XXI of 1955 whereas the order of confiscation of the
goods in question was made on January 18, 1952. The section
is prospective in operation and cannot govern the said
or der.

Nor does s. 5 of the Land Customs Act apply to the present
case. Under s. 5(1) of the said Act, "Every person desiring
to pass any goods by land, out of or into any foreign
territory shall apply in witing for a pernit for the
passage thereof, to the Land Custons O ficer incharge of a
| and custons Station By sub-s. (2) of s. 5 of the said Act,
if the requisite duty has been paid or the goods have  been
found by the Land Custons O ficer to be free of duty, the
Land Custons O ficer is enpowered to grant a permt. Under
sub-s. (3) thereof, " Any Land Custonms Oficer, duly
enpowered by the Chief Custons authority in this behal f, may
requi re any person in charge of any goods which such O ficer
has reason to believe to have been inported, or to be  about
to be exported, by land from or to, any foreign territory
to produce the pernmit granted for such goods; and any such
goods which are dutiable and which are unacconpanied by a
permit or do not correspond with the specification contained
in the permt produced, shall be detained and shall be
liable to confiscation.” This section has no bearing on the
qguestion of onus of proof. This section obviously applies
to a case where a permt is required for inporting goods by
land froma foreign country into India and it enmpowers the
Land Custons O ficer, who has reason to believe that any
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goods have been inported by land fromany foreign territory,
to demand the permt and to verify whether the goods so
i mported correspond with the specification contained in the
permt. If there was no pernmit or if the goods did Dot
correspond with the specification contained in the permt,
t he said goods would be liable to be detained and
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confiscated. The application of this section is conditioned

by the legal requirenent to obtain a permt. If no permt
is necessary to inport goods into India, the provisions of
the section cannot be attracted. |In the present case the

custons barrier was established only in March, 1948, that
is, after the said itens of goods are stated by the appel-
| ant to have been brought into India.

We cannot al so accept the contention that by reason of the
provisions of s. 106 of the Evidence Act the onus lies on
the appellant to prove that he brought the said itens of
goods into India in 1947. Section 106 of the Evidence Act
in terms does not apply to a proceedi ng under the said Acts.
But it may be assuned that the principle underlying the said
section is of universal application. Under that section

when any fact is especially within the know edge of any
person, the burden of proving that fact is upon him Thi s
Court in Shambu Nath Mehra v. The State of Ajmer (1), after

considering the wearlier Privy Council decisions on the
interpretati on of s. 106 of the Evidence Act, observed at p.
204 thus:

"The section cannot be used to undernine the
wel | established rule of law that, save in a
very exceptional class of case, the burden is
on the prosecution and never shifts."
If s. 106 of the Evidence Act is applied, then, by anal ogy,
the fundanmental principles of crimnal® jurisprudence nust
equally be invoked. |If so, it follows that the onus to
prove the case ‘against the appellant is on the custons
authorities and they failed to discharge that burden in
respect of items 1 to 5. The order of confiscation relating
toitems 1 to 5 is set aside.
Before closing this aspect of the case, sone observations
have to be made in respect of the nanner in
(1) [1956] S.C.R 199.
940
whi ch the statenent given by the appellant when the goods
were seized was used agai nst himby the custons authorities.
It woul d be seen fromthe order of the Collector of Centra
Excise as well as that of the Central Board of Revenue that
they had relied upon the statenment alleged to have been made
by himat the time the search was nmade in his house in order
to reject his case that he brought sonme of the itens of
goods into India in the year 1947. The appellant in his
reply to the show cause notice conplained that his statenent
was taken in English, that he did not know what was recorded
and that his application for inspection and for the grant of
a copy of his statement was not granted to him 1t does not
appear from the records that he was given a copy of the
statement or that he was allowed to inspect the sane: In
the circunmstances we nust point out that the custons
authorities were not justified to rely upon certain, alleged
di screpancies in that statenent to reject the appellant’s
subsequent version. If they wanted to rely upon it they
should have given an, opportunity to the appellant to
i nspect it and, at any rate, should have supplied hima copy
t her eof .
Conming to items 6 to 10, we have no reason to reject, as we
have been asked to do, the statement nmade in the order of
the Collector of Central Excise dated October 27, 1951, that
the appellant accepted that itenms 6 to 10 were snuggled
goods from Pakistan. It would have been better if the
custons authorities had taken that admission in witing from
the appellant, for that would prevent the retraction of the
concession on second thoughts. That apart, it 1is nore
satisfactory if a body entrusted with functions such as the
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custons authorities are entrusted with takes that precaution
when its decision is mainly to depend upon such adm ssion
But in this case, having regard to the circunstances under
and the manner in, which the said concessi on was made, we
have no reason to doubt the correctness of the statenments of
fact in regard to this matter nmade in the orders of the
custons authorities. |If so, it follows that the finding of
the custonms authorities that the appellant purchased the
said items, which were snuggl ed goods, should
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prevail . The order of confiscation of these five itens
will, therefore, stand.

Even so, it is contended by the |earned counsel for the
appellant that the <custonms authorities went wong in

i mposing a penalty on himunder s. 167(8) of the Sea Custons
Act. The said section reads:
" |If any goods, the inportation or exportation of which is
for the time being prohibited or restricted by or under
Chapter IV of this Act, be inported into or exported from
I ndi a contrary to such prohi bition or
restriction............ such goods shall be liable to con-
fiscation; and
any person concerned in any such offence shall be liable to
a penalty not exceeding three tinmes the value of the goods,
or not exceedi ng one thousand rupees."
The appellant’s argunent is that though he purchased the
sai d snuggl ed goods he is not concerned with the inmportation
of the goods contrary to the prohibition or restriction
i mposed by or under Ch. |V of the Sea Custonms Act. The
"of fence consists in.inporting the goods contrary to the
prohi bition and, therefore, the argunent proceeds, a person
who has purchased themonly after they were inported, is not
hit by the said section. There is sonme force in this
argunent, but we do not propose to express our final view on
the matter as the appellant isliable to the penalty under
S. 7(1)(c) of the Land Customs Act, 1924. The said section
reads:
" Section 7 (1): Any person who-
(c)aids in so passing or conveying any goods, ~or, ~know ng
that any goods have been so passed or conveyed, keeps or
conceal s such goods, or permts or procures themto be kept
or conceal ed,
shall be liable to a penalty not exceeding, where the goods
are not dutiable, fifty or, where the goods or any of them
are dutiable, one thousand rupees, and any dutiable goods in
respect of which the offence has been comritted -shall be
liable to confiscation.”
In this case the finding is that the appellant with the

120
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know edge that the goods had been snuggled into India kept
the goods, and, therefore, he was liable to penalty under
that section. W hold that the penalty was rightly inposed
on him
It is then contended that the Collector of Central Excise
had no jurisdiction to inpose conditions for the rel ease of
the confiscated goods. The Collector of Central Excise in
his order says, " In addition the inport duty leviable on
all these items together with other charges, if any payabl e,
shoul d be paid and necessary formalities gone through before
the goods can be passed out of Custons Control ". In Shew.
puj anrai Indrasanrai Ltd. v. The Collector of Custonms (1), a
simlar question arose for consideration of this Court.
There by an inmpugned order the Collector of Customs inposed
two conditions for the release of the confiscated goods,
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nanely, (1) the production of a permt fromthe Reserve Bank
of India in respect of the gold within four nonths from the
date of despatch of the inpugned order, and (2) the pay-
ment of proper custons duties and other charges leviable in
respect of the gold within the sane period of four nonths.
This Court held, agreeing with the High Court, that the
Col I ector of Custons had no jurisdiction to inmpose the said
two conditions. The |learned Additional Solicitor Genera
concedes that the said decision applies to the present case.
We do not, therefore, express any view whether that decision
can be distinguished in its application to the facts of the
present case. On the basis of the concession we hold that
the conditions extracted above, being severable from the
rest of the order, should be deleted fromthe said order of
the Coll ector of Central Excise.
Learned counsel for the appellant then argues that the
option given in the said order to the appellant to redeem
the confiscated goods for hone consunption within four
nont hs of the order on paynent of Rs. 25,000 was based upon
the wvalidity of the confiscation of all the ten itens and,
as this Court now holds that confiscation was bad in respect
of items 1
(1) [1959] S.C R 821
943
to 5, the amount of the penalty of Rs. 25,000 should
proportionately be reduced. There is justification for this
contention. But' we cannot reduce the anmount, as under s.
183 of the Sea Custons Act the anpbunt has to be fixed by the
concerned officer as he thinks fit. But as the basis of the
order partially disappears, we give liberty to the appellant
to apply to the custons authorities for giving himan option
to redeem the confiscated goods on paynment of  a |esser
amount, having regard to the changed circunstances.
In the result, the appeal is allowed in part and the order
of the Collector of Central Excise is accordingly nmodified
in terms of the finding given by us. As the parties
succeeded and failed in part, they are directed’ to bear
their own costs.

Appeal partly all owed.




