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action--1f exercise Powers of Governor--Police Act, 1861 (V
of 1861), s. 7--U. P. Pol i ce Regul ati ons, par a.
486--Constitution of India, Arts. 154, 309, 310, 311.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 33

HEADNOTE:

The respondent was a sub-Inspector of Police. A conplaint
was received by the Superintendent of Police that the com
pl ai nant was carrying currency notes of Rs. 650 in a bundle
when he was stopped by the respondent and his person was
searched, that the respondent opened the bundl e of notes and
handed over the notes one by one to one Lalji, who was with
himand that Lalji returned the notes to himbut on reaching
hone he found the notes short by Rs. 250. Proceedi ngs under
s. 7 of the Police Act were taken against the respondent on
the charge of msappropriation of Rs. 250 and he was
di smssed fromservice by an order of the Deputy Inspector
CGeneral of Police. The respondent filed a wit petition
before the Hi gh Court challenging the order of the dismssa
on the ground that the authorities had acted in violation of
Rule | of Para. 486 of the U P. Police Regulation. Thi s
rule required that every information received by the police
relating 'to the comm ssion of a cognizable offence by a
Police Oficer shall be dealt with in the first place under
Ch. Xl V, Code of Crimnal” Procedure. The H gh Court held
that the provisions of para. 486 of the Police Regulations
had not been observed and that the proceedi ngs taken under

S. 7 of the Police Act were invalid and illegal and
accordingly quashed the order of dismssal. The appellant
contended (i) that /the conplaint did not nake out any
cogni zabl e of fence agai nst the respondent and r. | of Para.
486 was not applicable in this case, (ii) that r. 11l of

Para. 486 enabled the authorities to initiate departnenta
proceedi ngs w thout conplying with the provisions of r. 1,
(iii) that the Police Regulations made in exercise of the
power conferred on the Governnment under the Police Act
del egating the power of the Governor to disniss at pleasure
to a subordinate officer were only adm nistrative directions
for the exercise of the pleasurein a reasonable manner and
any breach of the regulations did not confer any right or
give a cause of action to the public servant, and (iv) that
the regulations were only directory and the non-conpliance
with the rules did not invalidate the order of dism ssal
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Hel d, (per Sarkar, Subba Rao and Mudhol kar, JJ.) ~that the
order of dismissal was illegal as it was based upon an
enquiry held in violation of r. |I of Para 486 of the Police
Regul ati ons.

The facts alleged in the conplaint made out a cognizable
of f ence under s. 405 Indian Penal Code against t he
respondent, and the provisions of r. | of Para .~ 486 were
applicable to it. A Police Oficer naking a search of a
person was 'entrusted’ with the noney handed over hy the
person searched

Rule I'll of Para. 486 did not deal with cognizabl e of fences,
it dealt with offences falling only under s. 7 Police Act
and to non-cogni zable offences. Rule Ill did not provide an

alternative procedure to that prescribed under r. 1.

The position with regard to the tenure of public servants
and to the taking of disciplinary action against them under
the present Constitution was as foll ows:

(i) Every person who was a nenber of a public service
described in Art. 310 of the Constitution held office during
the pl easure of the President or the Governor

(ii) The power to dismiss a public servant at pleasure was
out side the scope of Art. |54 and, therefore, could not be
del egated by the Governor to a subordinate officer, and
could be exercised by himonly in the manner prescribed by
the Constitution.
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(iii) This tenure was subject to the limtations or qualifi-
cations mentioned in Art. 311

(iv )Parlianent or the Legislature of States could not rmake
a law abrogating or nmodifying this tenure so as to inpinge
upon the overriding power conferred upon the President or
the CGovernor under Art. 310, as qualified by Art. 311.

(v) Parliament or the Legislatures of States could make a
law regulating the conditions of service of such a nenber
whi ch included proceedings by way of disciplinary action
without affecting the powers of the President or the
CGovernor under Art. 310 read with Art. 311.

(vi) Parliament and the Legislatures also could nmakea |aw
laying down and regulating the scope and content of the
doctrine of "reasonable opportunity" enbodied in Art. 311
but the said | aw was subject ‘to judicial review

(vii) If a statute could be made by Legislatures within the
foregoing permssible limts, the rules nmade by an authority
in exercise of the power conferred thereunder would Iikew se
be efficacious within the said limts.

N. W F. Province v. Suraj Narain, Al.R 1949 P. C 112,
Shenton v. Smith, (1895) A.C. 229, Gould v. Stuart, (1896)
A.C. 575, Reilly v. The King, (1934) A C. 176, Terrell .
Secretary of State, (1953) 2 All E R 490, State of Bihar v.
Abdul Majid, [1954] S.C.R 786, Parshotam Lal Dhingra v.
Union of India, [1958]
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S CR 828, R T. Rangachari v. Secretary of State for
India, (1936) L.R 64 I.A 40 and H gh Conmissioner for
India and H gh Conmissioner for Pakistan v. I. M Lall
(1948) L.R 75 1.A 225, referred to.

The Police Act and the rul es nade thereunder constituted a
sel f-contai ned code providing for the appoi ntnment of  police
of ficers and prescribing the procedure for their ‘renoval.
Any authority taking action under the Police Act ' or the
rul es made thereunder rmust conformto the provisions thereof
and if there was any violation off those provisions the
public servant had a right to challenge the order of the
authority if the rules were nmandatory Paragraph 486 of the
Police Regulations was mandatory and not directory. The
rules were made in the interests of both the department and
the police officers. The word used in para 486 was "shall™
and in the context it could not be read as "may".

Hari Vi shnu Kamath v. Syed Ahmed |shaque, [1958] S.C R 104,
State of U P. v. Manbodhan Lal Srivastava, [1958] S.C R
533 and Montreal Street Railway Conpany v - Noymandin,  L.R
(1917) A.C. 170, referred to.

Subject to the overriding power of the President or the
CGovernor under Art. 310, as qualified by Art. (311, rules
governing disciplinary proceeding could not be treated as
administrative directions, but had the sane effect ~as the
provisions of the statute whereunder they were nmade, in so
far as they were not inconsistent wth the provisions
thereof. The Governor did not exercise his pleasure through
the officers specified in S. 7 of the Police Act, and the
Governor’'s pleasure. could not be equated with the statutory
power of the officers specified An inquiry under the Act had
to be nmade in accordance with the provisions of the Act and
the rul es made thereunder

R T. Rangachari v. Secretary of State for India, L.R 64
I.A. 40, High Comm ssioner for India and H gh Conm ssioner
for Pakistan v. |I. M Lall, (1948) L.R 75 1.A 225, R
Venkata Rao v. Secretary of State for India, (1936) L.R 64
I.A 55, S. A Venkataranman V. Union of India, [1954] S.C. R
1150 and Khem Chand v. The Union of India, [1958] S.C R
1080, referred to.
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Per Gaj endragadkar and Wanchoo, JJ.-The provisions of para
486 were nerely directory and a non-conpliance therewith did
not invalidate the disciplinary action taken against the
respondent .

Al'l public servants, other than those excepted expressly by
the Constitution, held office during the pleasure of the
President or the Governor, and no law or rule framed under
Art. 300 or Art. 154(2)(b) could cut dowmn the content of
the pleasure tenure in Art. 310 subject to Art. 31i. The
Police Act could not stand higher than a | aw passed under
Art. 309 or Art. 154(2)(b) and could not cut down the
content of the pleasure tenure in Art. 310
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The Police officers held office during the pleasure of the
CGovernor and the only protection they could claim was the
two guarantees contained in Art. 311.

The rules framed  under s. 7 Police Act would be of two
ki nds, ~nanely (1) those which defined the jurisdiction of
the four grades of officers specified ins. 7 to inflict
particular Kind of punishment on particular police officers
of the subordinate ranks-such rul es would be nandatory but
they could not go agai nst the provisions of Art. 311, and
(2) procedural rules.  The procedural rules could be of two
kinds: (i) those that prescribed the manner in which the
guarantee contained in Art. 311(2) May be carried out-such
rules would be mandatory, and (ii) other nerely procedura

rul es-they could only be directory.

The power of the Governor to dismiss was executive power of
the State and coul d be exercised under Art. 154(i) by the
CGovernor hinself directly orindirectly through officers
subordinate to him

The officers specified ins. 7 of the Police Act were
exercising the powers of the Governor-to dism ss at pleasure
and their powers were subject tothe sane limtations to
whi ch the Governor was subject. Wether it was delegation
by the Governor hinself or whether it was del egation by |aw
under Art. 154(2)(b) or by the existing | aw, which nust be
treated as analogous to a |law under Art. 154(2)(b), the

of ficer exercising the power of  disnssal was only
indirectly exercising the Governor’s power to disnmss at
pl easure. H's order also was subject to the two fetters

under Art. 311 and could not be subjected to any nore
fetters by procedural rules other than those franed for
carrying out the objects of Art. 311(2).

R. Venkata Rao v. Secretary of State for lndiain Council
[1936] 64 |I.A 55, referred to.

Par agraph 486 was not meant for the purpose of carrying out
the object of Art. 311(2) and could not be mandatory. and
could not add a further fetter on the exercise of the  power
to dismss at the pleasure of the Governor over and / above
the fetters contained in Art. 311. This rule was only meant
to gather materials for the satisfaction of the authority
concerned, whether to take action or not. As such para 486
was nerely directory and a failure to conply therewth
strictly or otherwise did not vitiate the disciplinary
action.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 119 of 1959.
Appeal by special |eave fromthe judgnent and order dated
January 9, 1958, of the Allahabad H gh Court (Lucknow
Bench), Lucknow, in Cvil Msc. Application No. 115 of
1955.
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C. B. Agarwala and C. P. Lal, for the appellants.

G S. Pathak, Achru Ram S. N. Andl ey, Rameshwar

Nath, J. B. Dadachanji and P. L. Vohra for the respondent.
1960. Novenber, 25. The Judgrment of Sarkar, Subba Rao and
Mudhol kar, JJ., was delivered by Subba Rao, J., and that of
Gaj endr agadkar and Wanchoo, JJ., was delivered by Wanchoo,
J.

SUBBA RAO, J.-This is an appeal by special |eave against the
judgrment of the H gh Court of Judicature at Allahabad,
Lucknow Bench, allowi ng the petition filed by the respondent
under Art. 226 of the Constitution

The respondent was appointed a Sub-lnspector of Police in
Decenber, 1948, and was posted at Sitapur in June, 1953. n
Sept enber 6, 1953, the respondent went to village Madhwapur

in connection with an investigation of a case of theft. On
the evening of the said date when he was returning,
acconpani ed by one Lalji, an ex-patwari of Mhiuddi npur, he

saw one Ti kaRam com ng fromthe side of a canal and going
hurriedly towards a field. ~As the novenents of Tika Ram
appeared to be suspiciousand as he was carrying sonething
in the folds of his dhoti, the respondent searched him and
found a bundl e containing currency notes. The respondent
counted the currency notes and handed them over to Lalji for
being returned to Tika Ram who subsequently got them and
went his way. Subsequently when Tika Ram counted the
currency notes at his house, he found that they were short
by Rs. 250. Tika Ranis case is that the bundle when taken
by the respondent contained notes of the value of Rs. 650,
but when he counted themin his house they were only of the
value of Rs. 400. On Septenber 9, 1953 Tika Ram filed a
conplaint to the Superintendent of Police, Sitapur, to the
ef fect that the respondent and one Lalji had m sappropriated
a sum of its. 250. There is dispute in regard to the
interpretation of the conplaint. On receipt of the said
conpl ai nt, the Superintendent of Police nmade enquiries

684

and issued a notice to the respondent to show cause why
his integrity certificate should not be withheld, upon
whi ch the respondent submitted his explanation on Cctober 3,
1953. Thereafter the Superintendent of Police forwarded the
file of the case to the Deputy |Inspector General of Police,
Central Range, U P., who directed the Superintendent of
Police to take proceedings under s. 7 of the Police Act
agai nst the respondent. The departnental proceedi ngs were
started against the respondent; on Novenber 2, 1953, a
charge-sheet was served upon the respondent under s. 7 of
the Police Act stating that there were strong ' reasons to
suspect that the respondent m sappropriated a sumof Rs. 250
from the purse of Tika Ramp the respondent filed his
explanation to the charge made against him and ultinmately
the Superintendent of Police held an enquiry and found on
the evidence that the respondent was guilty of the offence
wi th which he was charged. On January 2, 1954, the Superin-
tendent of Police issued another notice to the respondent to
show cause why he should not be reduced to the | owest grade
of Sub-Inspector for a period of three years. |In due course
the respondent showed cause agai nst the action proposed to
be taken against him on a consideration of which the
Superintendent of Police, Sitapur, by his order dated
January 16, 1954 reduced the respondent to the | owest grade
of Sub-lnspector for a period of three years. When this
order came to the notice of the D. 1. G, U P., on a
consi deration of the entire record, he cane to the con-
clusion that the respondent-should be dism ssed from service
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and on Cctober 19, 1954 he nade an order to that effect. On
February 28, 1955 the |Inspector General of Police confirned
that order; and the revision filed by the respondent agai nst
that order to the State Government was also disnmissed in
August  1955. Thereafter the respondent filed a petition
under Art. 226 of the Constitution before the Hi gh Court of
Judi cature at Allahabad, Lucknow Bench, for quashing the
said orders and the sane was heard by a division bench
consisting of Randhir Singh and Bhargava, JJ. The |earned
judges held that the provisions of para.

685

486 of the Police Regul ations had not been observed and,
therefore, the proceedings taken under s. 7 of the Police
Act were invalid and illegal. On that finding, they quashed
the inmpugned orders; with the result that the or der
di smissing the respondent from service was set aside. The
State Government, the Deputy Inspector CGeneral of Police,
Lucknow, and the |l nspector CGeneral of Police, Utar Pradesh,
Lucknow, have preferred the present appeal against the said
order of the H gh Court.

We shall - now proceed to consider the various contentions
rai sed by | earned counsel in the order they were raised and
argued before us.

At the outset M. C. B. ‘Agarwal a, |earned counsel for the
appel l ants, contended that there was no breach of the
provi sions of para. 486 of the Police Regulations. |If this
contention be accepted, no other question arises ’'in this
case; therefore, we shall deal with the sane.

The material part of para. 486 of the Police  Regulations
reads thus:

"When the offence all eged against a police officer anobunts
to an offence only under section 7 of the Police Act, there
can be no nmgisterial inquiry under the Crimnal Procedure
Code. In such cases, and in other cases until and unless a
magi sterial inquiry is ordered, inquiry will be nade under
the direction of the Superintendent of Police in accordance
with the follow ng rules:

|.Every information received by the police relating to the
comm ssion of a cogni zabl e of fence by a police officer shal
be dealt with in the first place under Chapter XV, Crimna
Procedure Code, according to law, _a case _under the
appropriate section being registered in the police station
concerned. ................ This provision expressly |ays
down that every information received by the police relating
to the conmission of a cognizable offence by a police
officer shall be dealt with in the first place under Ch.
XIV of the Crimnal Procedure Code. This provision will not
apply if the information received by the police does not

87

686

relate to the comm ssion of a cognizabl e offence. Lear ned
counsel contends that the information received in the
present case does not relate to any offence commtted by the
respondent, nuch |less to a cognizable offence. This is a
point raised before us for the first tinme. This does not
find a place even in the statenent of case filed by the
appel lants. In the Hgh Court it was not contended that the
information did not disclose any offence conmitted by the
respondent. Indeed, it was comon case that the information
di scl osed an of fence committed by the respondent, but it had
been contended by the appellants that the m sappropriation
of the part of the noney ampbunted to an of fence under s. 403
of the Indian Penal Code, which is not a cogni zabl e of fence;
and it was argued on behalf of the respondent that it
amounted to an offence under s. 409 of the Indian Pena
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Code. The |earned judges accepted the contention of the
respondent. Even so, it is said that whatever mght been
the contentions of the parties, the information given by
Tika Ramto the Superintendent of Police clearly disclosed
that no offence was alleged to have been committed by the
r espondent and that this Court would, therefore, be
justified, even at this very late stage, to accept the
contention of the appellants. But the contents of the said
information do not in any way support the assertion

Paragraph 3 of the application given by Tika Ram to the
Superi ntendent of Police, Sitapur, reads thus:

"That on Sunday | ast dated 6th Septenber, 1953 the applicant
had with himthe currency notes of Rs. 650. The opposite
party as well as Shri Babu Ram net the applicant on the west
of Rampur near the Canal. The opposite-party said to the
Sub- I nspector "This man appears to be clad in rags but is
possessed of considerable noney." After saying this the
person - of the applicant was searched. The Sub- 1 nspector,
havi ng' opened the bundl e of notes, handed over the (notes)
one by oneto the opposite party." This statenent clearly

i ndi cates that either the Sub-. ~Inspector or both the Sub-
I nspector and Lalji searched the person of Tika Ram that
the Sub-Inspector took
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the bundl e of notes and handed the sane over, one by one, to
Lalji for being returned to the applicant, ‘and that out of

Rs. 650 a sumof Rs. 250 was not returned to-him The facts
al l eged make out an of fence agai nst both the Sub-Inspector
as well as Lalji. The nere fact that the respondent is not
shown as one of the opposite parties in the application does
not affect the question, for the information given in the
application inputed the comm ssion of an offence to both the

respondent and Lalji. The notice issued by the Supe-
ri ntendent of Police on Novenber 2, 1953 to the respondent
al so charges himw th an of fence of misappropriation. It is

stated t hat the said notice only says t hat the
Superintendent of Police had good reasons to suspect that
the respondent m sappropriated the sum of noney and that it
does not aver that he conmitted t he of f ence of
m sappropriati on. But what matters is "t hat t he
Super i nt endent of Police also under st ood from the
information given and the enquiry conducted by himthat the
respondent had conmitted the offence. Reliance is placed
upon paragraph 3 of the wit petition wherein the respondent
herein stated that Tika Ramfiled a conplaint against Lalji
and not against the respondent. As a fact that is  correct
in the sense that the respondent was not shown in that
application as the opposite -party though inthe body of
that application definite allegations were nade agai nst’ the
respondent. In the counter-affidavit filed by t he
Superintendent of Police on behalf of the State it was
clearly averred that on Septenber 9, 1953 Ti ka Ram appeared
before himand filed a petition to the effect fiat one Lalji
and the respondent had m sappropriated a sumof Rs.  250.
What ever anbiguity there mght have been in the infornation
-we do not find any-this allegation dispels it and it is not
open to the appellants at this stage to contend that the
petition did not disclose any offence agai nst the
respondent . In the circunstances, we nust hold that the
i nformati on received by the police related to the conm ssion
of an offence by the respondent.

Even so, it is contended that the said offence is not a
cogni zabl e offence. It is said that there was no
688

entrustnent made by Tika Ramto the respondent and t hat,
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therefore, the offence did not fall under s. 409 of t he
I ndi an Penal Code, which is a cogni zabl e of fence,

but only under s. 403 of the Indian Penal Code, which is not
a cogni zabl e of fence. Section 405 of the Indian Penal Code
defines "crimnal breach of trust® and s. 409 thereof
prescri bes the punishment for the crimnal breach of trust
by a public servant. Under s. 405 of the Indian Penal Code,
"Whoever, being in any manner entrusted with property, or
wi th any domi ni on over property, dishonestly m sappropriates
or converts to his own use that property, or dishonestly
uses or disposes of that property in violation of any
direction of |aw prescribing the node in which such trust is
to be discharged, or of any legal contract, express or
implied, which he has nade touching the discharge of such
trust, or wlfully suffers any person so to do, comits
"crimnal breach of trust".  To constitute an offence under
this section, there nust be an entrustnment of property and
di shonest © m sappropriation of it. The person entrusted may
m sappropriate it hinself, or he may wilfully suffer another
person to do so. ~In the instant case the respondent, being
a police officer, was legally entitled to search a person
found under suspicious circumstances; and Tika Ram in
handi ng over the bundle of notes to the police officer nust
have done so in the confidence that he would get back the
notes from himwhen the suspicion was cl eared. In these
circunstances, there cannot be any difficulty in holding
that the currency notes were alleged to have been handed
over by Tika Ramto the respondent for a specific purpose,
but were dishonestly misappropriated by the respondent or
at, any rate he wilfully suffered Lalji to  msappropriate
the sanme. W, therefore, hold that if the currency notes
were taken by the respondent in discharge of his duty for
i nspection and return, he was certainly entrusted with the
notes within the meaning of s. 405 of the |Indian Penal Code.
If so, the information discloses a cognizabl e of fence. e
reject the first contention

The second objection of |earned counsel for the appellants
is that sub-para. (3) of para. 486 of the
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Pol i ce Regul ati ons enabl es the appropriate police authority
to initiate the departmental proceeding w thout ~ conplying
with the provisions of sub-para. (1) of —para. 486. The
-relevant portion of para. 486 of the Police Regulations
reads:

"When the offence anmounts to an of fence only under section 7
of the Police Act, there can be no magi sterial inquiry under

the Crimnal Procedure Code. In such cases, and in other
cases until and unless a nagisterial inquiry is ordered,
inquiry wil | be made under the direction of the

Superintendent of Police in accordance with the follow ng

Rule | relates to a cognizable offence, r. Il to ‘a non-
cogni zabl e. offence, including an of fence under s. 29 of the
Police Act, and r. IlIl to an offence under s. 7 of the
Police Act or a non-cogni zabl e offence, including an offence
under s. 29 of the Police Act. Rule Ill says:

"When a Superintendent of Police sees reason to take action
on information given to him or on his own know edge or
suspicion, that a police officer subordinate to him has
conmmitted an of fence under section 7 of the Police Act or a
non- cogni zabl e offence (including an offence under section
29 of the Police Act) of which he considers it wunnecessary
at that stage to forward a report in witing to the District
Magi strate under rule Il above, he will nake or cause to be
made by an officer senior in rank to the officer charged, a
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departrmental inquiry sufficient to test the truth of the
char ge. On the conclusion of this inquiry he wll decide
whet her further action is necessary, and if so, whether the
of ficer charged should be departnentally tried, or whether
the District Magistrate should be nmoved to take cognizance
of the case under the Crimnal Procedure Code..."

The argunment is that the words "an offence under s. 7 of the
Pol i ce Act" take in a cognizable offence and t hat
therefore, this rule provides for a procedure alternative to
that prescribed under r. |I. W do not think that this
contention is sound. Section 7 of the Police Act enmpowers
certain officers to dism.ss, suspend
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or reduce any police officer of the subordinate rank whom
they shall think remi ss or negligent in the discharge of his
duty, or unfit for the sane. The grounds for punishnent are
conprehensive: they may take in offences under the Indian
Penal Code or other penal statutes. The comm ssion of such
of fences 'may - al sobe a ground to hold that an officer is
unfit to hold his office. Action under this section can

therefore, be taken in respect of, (i) offences only under
s. 7 of the Police Act without involving any cogni zable or
noncogni zabl e of fences, that is, sinple remissness or negli-
gence in the discharge of duty, (ii) cognizable offences,
and (iii) non-cognizable offences. Paragraph 486 of the
Poli ce Regul ations nakes this clear. It says that when the
offence alleged against a police officer ~anpbunts to an
offence only under s. 7 of the Police Act, there can be no
magi sterial inquiry under the Crimnal Procedure Code. This
part of the rule applies to an offence only under s. 7 of
the Police Act i. e., the first category nentioned above.
Rule |1 refers to a cognizable offencei. e., the second
category, rule 11 to a non-cognizable offence i. 'e., the
third category, and rule Il applies to an offence under s.
7 of the Police Act and to a noncogni zabl e of fence. Though
the word "only" is not nentioned in rule 111, the  offence
under s. 7 of the Police Act can, in the context, /nean an
offence only wunder s. 7 of the said Act i.e., an offence
falling under the first category. So understood, the three
rules can be reconciled. W, therefore, hold that, as the
of fence conplained of in the present case is a -cognizable
offence, it falls under rule | and not under rule 111. e,
therefore, reject this contention

The third contention advanced by | earned counsel ~for the
appel lants raises a constitutional point ~of considerable
i mportance. The gist of the argunment may be stated thus: In
Engl and, the service under the Crown is held at the Crown’s
pl easure, unless the enploynent is for good behaviour or for
a cause. But if there is a statute prescribing the terns of
service and the node of dismissal of the servant ~of the
Crown, the statute would control the pleasure of the Crown.
In India, the Constitution as well as the

691

earlier Constitution Acts of 1915, as anended in 1919, —and
1935 enbodied the incidents of "tenure at pleasure" of Hs
Maj esty, or the President or the Governor, as the case nay
be, but did not enpower the Legislatures under the earlier
Acts and the Parliament and the Legislatures under the
Constitution to make a | aw abrogating or nodifying the said
tenure; therefore, any |aw nmade by appropriate authorities
conferring a power on any subordinate officer to dismss a
servant nust be construed not to limt the power of His
Maj esty, the President or the Governor, as the case nay be,
but only to indicate that they would express their pleasure
only through the said officers. The rules made in exercise
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of a power conferred on a Governnment-under a statute so
del egating the power to a subordinate officer can only be
administrative directions to enable the exercise of the
pl easure by the concerned authorities in a reasonabl e nanner
and that any breach of those regulations cannot possibly
confer any right on, or give a cause of action to, the
aggrieved Governnent servant to go to a court of law and
vi ndi cate his rights.

M. Pat hak, |earned counsel for the respondent, in
countering this argunent contends that the constitution Acts
in India enbodied the incidents of the tenure of the Crowmn’s
pl easure in the rel evant provisions and what the Parlianment
can do in England, the appropriate Legislatures in India
also can do, that is, "the tenure at pleasure" created by
the Constitution Acts can be abrogated, Iimted or nodified
by law enacted by the -appropriate legislative bodies.
Alternatively he contends that-even if the Police Act does
not curtail the tenure at pleasure, the Legislature validly
made that |aw and the Government. validly nmde statutory
rules in exercise of the powers confered under that Act and
that, therefore, the appropriate ~authorities can only
dism ss the respondent” in -strict conpliance with the
provi sions of the Act and the Rul es nmade thereunder

To appreciate the problem presented and to afford a
satisfactory answer it would be convenient to consider the
rel evant provisions. / The Act we are concerned with in this
case is the Police Act, 1861 (Act V
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of 1861). |Its constitutional validity at the tinme it was
, made was not questioned. Under s. 7 of the Police Act, as
it originally stood, "the appointnment of all police officers

ot her than those nentioned in B. 4 of this Act shall, wunder
such rules as the |ocal Governnment shall fromtinme to tine
sanction, rest with t he | nspect or - Gener al Deput y
| nspect or s- Gener al , Assi stant | nspect or s- Gener al and

District Superintendents of Police, who nmay, under such
rules as aforesaid, at any tinme, dismss, suspend or reduce
any police-officer." That section was substituted by the
present section in 1937 and | ater on sone appropriate anmend-
ments were made to bring it in_ conformity wth the

Consti tution. Under the anended section, "Subject to such
rules as the State Governnment may fromtime to tine -make
under this Act, the Inspector-Ceneral, Deputy |nspectors-
Cener al , Assi st ant | nspect or s- Gener al and Di strict

Superi ntendent of Police nmay at any tine disniss, suspend or
reduce any police officer of the subordinate ranks whomt hey
shall think remss or negligent in the discharge of his
duty, or unfit for the same”. In exercise of [ the powers
conferred on the Government by s. 46 of the Act, the
CGovernment nmade the U. P. Police Regulations prescribing the
procedure for investigation and inquiry. W shall’ dea
with the Regulations at a | ater stage.

In the Governnent of India Act, 1915, as anended by the Act
of 1919, for the first time, the doctrine of "tenure  at
pl easure” was introduced by s. 96-B. |In exercise of the
power conferred under sub-s. (2) certain classification
rules were framed by the |Iocal Governnent. This Act was
repealed by the Government of India Act, 1935, and the
section corresponding to s. 96-B was s. 240(1) in the latter
Act. Section 241(2) empowered, except as expressly provided
by the Act, the Governor-General and the Governor to
prescribe the conditions of service of the servants they
were enpowered to appoint.

The main difference between the Act of 1919 and that of 1935
was that in the forner Act there was only one linmtation on
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the Crown’ s pleasure, nanely, that no person in the service
m ght be di sm ssed by
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an authority subordinate to that by which he was appointed,
whereas in the latter Act a second limtation was i nposed,
nanely, that no such person should” be dism ssed or reduced
in rank until he had been given a reasonabl e opportunity of
showi ng cause against the action proposed to be taken in
regard to him see s. 240, sub-ss. (2) and (3). Anot her
difference between the said two Acts was that while under
the forner Act all the services were placed in the sane
position, -under the latter Act special provision was made
for the police force prescribing that the conditions of
service of the subordinate ranks of the wvarious police
forces should be such as night be determ ned by or under the
Acts relating to those forces respectively-vide s. 243. By
the Constitution, the Act of 1935 was repealed, and, wth
certai n changes in phraseol ogy, cls. (1) and (2) of Art. 310
t ook the place of sub-ss. (1) and (4) of S. 240
respectively, and Art. 309 took the place of s. 241(2).
Under Art. 313, "Until other provisionis made in this
behal f under this Constitution, all the laws in force
i medi ately before the comencenent of this Constitution and
applicable to any public service or any post which continues
to exist after the / comrencenent of this Constitution, as an

all-India service or /as service or post under the Union or a
State shall continue in force so far as consistent with the
provisions of this Constitution". ~The result is that the

Police Act and the Police Regul ations, nade in exercise of
the powers conferred on the Governnent wunder that Act,
which .were preserved under-s. 243 of the Governnent of
India Act, 1935, continue to be in force after ‘the Con-
stitution so far as they are consistent with the provisions
of the Constitution.

It is comopn case, as the contentions of |earned counse

di scl ose, that the Act and the Regulations franed thereunder
were constitutionally valid at the inception and that they
are al so consistent with the provisions of the Constitution

The difference between the two contentions lies in the fact
that according to one H s Myjesty' s pleasure cannot be
nodi fi ed 88
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by a statute, according to the other it is subject to
statutory provisions. The relevant provisions of t he
Constitution read thus:

Article 309: " Subj ect to the provi si ons of this

Constitution, Acts of the appropriate Legislature may
regulate the recruitnment, and conditions of (service of
per sons appointed, to public services and post's in
connection with the affairs of the Union or of any State:
Provided that it shall be conpetent for the President or
such person as he may direct in the case of services and
posts in connection with the affairs of the Union, and for
the Governor of a State or such person as he may direct in
the case of services and posts in connection wth the
affairs of the State, to nmmke rules regulating t he
recruitment, and the conditions of service of persons
appointed, to such services and posts until provision in
that behalf is nade by or under an Act of the appropriate
Legi sl ature under this article, and any rules so nade shal
have effect subject to the provisions of any such Act."
Article 310: "Except as expressly provided by this
Constitution, every person who is a nenber of a defence
service or of a civil service or holds any post connected
with defence or any Civil Post under the Union holds office
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during the pleasure of the President, and every person who
is a nenber of a civil service of a State or holds any civi
post under a State holds office during the pleasure of the
Governor of the State.”

Under Art. 309 the appropriate Legislature may regulate the
recruitment and conditions of service of persons appointed
to public services. Under Art. 310 every person who is EC
nmenber of a public service described therein holds office
during the pleasure of the President or the Governor, as the
case may be. The words "conditions of service" in Art. 309
in their conprehensive sense take in the tenure of a civi
servant: see N W F. Province v. Suraj Narain (1).
Therefore, "the tenure at pleasure” is also one of the
conditions of service. But Art. 309 opens out with a

(i) Al1.R (1949) P.C 112.
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restrictive clause, nanely, "Subject to the provisions of
this Constitution”, and if there is no restrictive, clause
in Art. 310, there cannot be any difficulty in holding that
Art. 309 is subject to the provisions of’ Art 310; with the
result that the power of the Legislature to lay down the
conditions of service of persons appointed to public
services woul d be subject to "the tenure at pleasure" under
Art. 310. |In that ‘event, any |law nmade by the Legislature
could not affect the over-riding power of the President or
the Governor, as the case may be, in putting an end to the
tenure at their pleasure. Wuld the opening words of the
clause in Art. 310, nanely, "Except as expressly provided by

this Constitution", make any difference in the nmatter of
i nterpretation? It should be noticed that the phraseol ogy
of the said clause in-‘Art. 310 is different from that in
Art. 309. If there is a specific provision in sone part of

the Constitution giving to a Governnent servant a tenure
di fferent from that provided for in Art. 310, t hat
CGovernment servant is excluded fromthe operation of @ Art.
310. The said words refer, inter alia, to Arts. 124, | 148,
218 and 324 which provide that the Judges of the Suprene
Court, the Auditor General, the Judges of the H gh Courts
and the Chief Election Conm ssioner shall not ~be renoved
-fromtheir offices except in the manner |aid down in those
Articles. | f t he provi si ons of t he Constitution
specifically prescribing different tenures were excluded
fromArt. 310, the purpose of that clause woul d be exhausted
and thereafter the Article would be free from any other
restrictive operation. In that event, Arts. 309 and 310
shoul d be read together, excluding the opening words in the
latter Article, nanely, "Except as expressly provided by
this Constitution”. Learne counsel seeks to  confine the
operation of the opening words in Art. 309 to the provisions
of the Constitution which empower other authorities to make
rules relating to the conditions of service of  certain
cl asses of public servants, nanely, Arts. 146(2), 148(5) and
229(2). That may be so, but there is no reason why Art. 310
should be excluded therefrom It follows that while Art.
310 provides for a tenure at pleasure
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of the President or the Governor, Art. 309 enables the
Legi sl ature or the executive, as the case maybe, to nake any
law or rule in regard, inter alia, to conditions of service
wi t hout i npi ngi ng upon the overriding power recognized under
Art. 310.

Learned counsel for the respondent contends that this
construction is inconsistent with that prevailing in the
English law and that the intention of the franers of the
Constitution could not have been to nake a radical departure
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fromthe | aw of England. The |aw of England on the doctrine
of "tenure at pleasure" has now beconme fairly crystallized.
In England, all servants of the Crown hold office during the
pl easure of the Crown; the right to disnmiss at pleasure is
an implied term in every contract of enploynment of the
Crown, this doctrine is not based upon any prerogative of
the Crown, but on public policy; if the terns of appointnment
definitely prescribe a tenure for good behaviour or
expressly provide for a power, to deternmne for a cause,
such an inplication of a power to dismiss at pleasure is
excluded, and an Act of Parlianment can abrogate or anend the
sai d doctrine of public policy in the sane way as it can do
in respect of any other part of comobn |aw. The said
propositions are illustrated in the follow ng decisions:
Shenton v. Smith (1), Gould v. Stuart (2), Reilly v. The
King(3), Terrell v. Secretary of State (4). This English
doctrine was not incorporated in its entirety in the Indian
enact ments-vi de State of Bihar v. Abdul Mijid (5), Parshotam
Lal Dhingra v. Union of India (6). Section 96-B of the
Government ~of India Act, 1915, for the first time in 1919,
by anendnent, statutorily recognized this doctrine, but it
was made subject to a condition or s qualification, nanely,
that no person in that service mght be disnmssed by any
authority subordinate to that by which he was appointed.
Section 240 of the Act of 1935 inposed another Ilimtation

nanely, that a reasonable opportunity of showi ng cause
agai nst the action proposed to be taken-in

(i) [1895] A.C. 229.

(3) [1934] A.C 176.

(5) [1954] S.C.R 786.

(2) [1896] A.C 575.

(4) (1953) 2 AIl E R 490.

(6) [1958] S.C.R 828.
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regard to a person nust be given'to him But neither of the
two Acts enpowered the appropriate Legislature to nmake a | aw
abol i shing or anending the said doctrine. The Constitution
of India practically incorporated the provisions of ss. 240
and 241 of the Act of 1935 in Arts. 309 and 310. But the
Constitution has not made "the tenure-at pl easure" ~ subject
to any |aw nade by the appropriate Legislature. On the
other hand, as we have pointed out, Art. 309 is expressly
nmade subject to "the tenure at pleasure"” in Art. 310.

Nor the attenpt of |earned counsel for the respondent to
di scover such a power in the Legislature in the Entries of
the appropriate Lists of the Seventh Schedule to the
Constitution can be legally sustained. He referred, inter
alia, to Entry 70 of List | and Entry 41 of List Il. 1t is
not disputed that Parlianent can nake law. . for the
organi zation of the police and for the prevention and
detection of crime. But under Art. 245 of the Constitution
such a power is subject to the provisions of the
Constitution and, therefore, is subject to the provisions of
Art. 310.

Nor can we inply such a power in Parliament or the
Legi slatures fromArt. 154(2)(b) of the Constitution. Under
Art. 154, "the executive power of the State shall be vested
in the Governor and shall be exercised by him either

directly or through officers subordinate to him in
accordance wth this Constitution", and under el. 2(b)
thereof, "nothing in this Article shall prevent Parliament

or the Legislature of the State from conferring by |aw
functions on any authority subordinate to the Governor." The
argunent is that a power to ternmnate the service at
pl easure under Art. 310 is a part of the executive power of
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the State, that power under Art. 154 can be exercised by the
CGovernor directly or through officers subordinate to him
and that under Art. 154(2)(b) the Parlianent or t he
Legislature of the State can confer the same power on any
authority subordinate to the Governor or, at any rate, can
make a | aw prescribing that the Governor shall exercise the
sai d pleasure through a particular officer
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We cannot agree either with the prem ses or the conclusion
sought to be based on it. The first question is whether the
power of the Governor under Art. 310 to termnate the
services of a Government servant at pleasure is part of the
executive power of the State wunder Art. 154 of the
Constitution. Article 154 speaks of the executive power of
the State vesting in the Governor; it does not deal with the
constitutional powers of the Governor which do not form part
of the executive power of the State. Article 162 says that,
subj ect-to the provisions of the Constitution, the executive
power ' of the State shall extend to nmatters with respect to
which the Legislature of the State has power to make | aws.
If the Legislature of the State has no power to nmake a |aw
affecting the tenure at pleasure of the Governor, the said
power nust necessarily fall outside the scope of the
executive power of ‘the State. As we will presently show,
the Legislature has no such power and, therefore, it cannot
be a part of the executive power of the State. That apart,
if the said power is part of the executive power in its
general sense, Art. 162 inposes another limtation on that
power, nanely, that the said executive power is subject to
the provisions of the Constitution and therefore, subject to
Art. 310 of the Constitution. In either view,  ‘Art. 310
falls outside the scope of Art. 154 of the  Constitution.
That power nmay be analogous to that conferred on the
Governor under Arts. 174, 175 and 176. Doubt | ess the
Governor may have to exercise the said power whenever an
occasi on ari ses, in the manner prescri bed by the
Constitution, but that in itself does not make it a /part of
the executive power of the State or enable himto  del egate
hi s power.

Even on the assunption that the power under —Art. 310 is
executive power within the meaning of Art. 154, it does not
make any difference in the |legal position so far as the
present case is concerned. Article 310 of the Constitution
says that unless expresssly provided by the Constitution to
the contrary, every civil servant holds office ~during the

pl easure of the Governor subject to the l[imtations
prescri bed under
699

Art. 311. Can it be said that Art. 154(2)(b). expressly
provides for a different tenure? Can it be said that the
said Article confers on the Parlianment or the Legislature a
power higher than that conferred on themunder Art. 245 of
the Constitution ? It only preserves the power of the
Legi sl ature, which it has under the Constitution, to make a
| aw conferring functions on an authority subordinate to the
CGover nor. That power under Art. 245 is not unlimted, but
is subject to the provisions of the Constitution and there-
fore subject to Art. 310 thereof.

It is then said that if the appellants’ contention were not
accepted, it would lead to conflict of jurisdiction: while
the Governor has the power under Art. 310 to dismss a
public servant at his pleasure, a statute may confer a power
on a subordinate officer to dismiss a servant only subject
to conditions; a subordinate officer functioning under an
Act may not be able to dismss a servant, but the Governor
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may be able to do so under simlar circunstances; a subordi-
nate officer nmay dismss a servant, but the Governor nay
order his continuance in office.

Thi s argunent is based upon the m sapprehensi on of the scope
of Art. 309 of the Constitution. A law nade by the
appropriate Legislature or the rules nade by the President
or the Governor, as the case may be, under the said Article
nmay confer a power upon a particular authority to renove a
public servant from service; but the confernent of such a
power does not anpbunt to a delegation of the Governor’s
pl easure. Whatever the said authority does is by virtue of
express power conferred on it by a statute or rules made by
conpetent authorities and not by virtue of any del egation by
the Governor of his power.  There cannot be conflict between
the exercise of the Governor’s pleasure under Art. 310 and
that of an authority under a statute, for the statutory
power woul d be al ways subject to the overriding pleasure of
the CGovernor.

This concl'usi on, the argunment proceeds, would throw a public
servant. inlIndia to the mercy of the executive Governnent
whi |l e their compeers in Engl and

700
can be protected by | egislation against arbitrary actions of
the State. Thi s ~apprehension has no real .basis, for,

unlike in England, a nmenber of the public service in India
is constitutionally protected at least in two directions:
(i) he cannot be dism ssed by an authority -subordinate to
that by which he was appointed; (ii) he cannot be disnissed,
renmoved or reduced in rank until he has been given a
reasonabl e opportunity of show ng cause against the action
proposed to be taken in regard to him A condition simlar
to the first condition in Art. 311 found in s. 96-B of the
CGovernment of India Act, 1919, was hold by the ‘Judicia
Committee in R T. Bangachari v. Secretary of State for
India (1) to have a statutory force, and the second
condition, which is only a reproduction of that found in
sub-section (2) of s. 240 of the Governnent of India Act,
1935, was held in Hi gh Conmm ssioner for India ‘and High
Conmi ssioner for Pakistan v. |I. M- Lall (2) as nandatory
qualifying the right of the enployer recognized in sub-
section (1) thereof. These two statutory protections to the
CGovernment servant are now incorporated in-Art. 311 of ~the
Consti tution. This Article inposes two qualifications on
the exercise of the pleasure of the President” or -the
CGovernor and they quite clearly restrict the operation of
the rule enbodied in Art. 310(1)-vide the observations of

Das, C.J., in Dhingra s case (3). The nost  inportant of
these two limtations is the provision prescribing that a
civil servant shall be given a reasonable opportunity of

showi ng cause agai nst the -action proposed to be taken in
regard to him As this conditionis alimtation on the
“"tenure at pleasure", a law can certainly be nade by
Parliament defining the content of "reasonable opportunity”
and prescri bing the procedure for giving the sai d
opportunity. The appropriate High Court and the Suprene
Court can test the validity of such a |aw on the basis whe-
t her the -provisions prescribed provide for such an
opportunity, and, if it is valid, to ascertain whether the
reasonabl e opportunity so prescribed is really given to a
particular officer. 1t may be that the

(1) (1936) L.R 64 I.A 40. (2) (1948) L.R 75 1.A 225.

(3) [1958] S.C.R 828, 839.
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franers of the Constitution, having incorporated in our
Constitution the "tenure at pleasure” unhanper ed by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 33

| egislative interference, thought that the said limtations
and qualifications would reasonably protect the interests of
the civil servants against arbitrary actions.

The discussion yields the following results: (1) In India
every person who is a nenber of a public service described
in Art. 310 of the Constitution holds office during the
pl easure of the President or the Governor, as the case nmay
be, subject to the express provisions therein. (2) The power
to disnmiss a public servant at pleasure is outside the scope
of Art. 154 and, therefore, cannot be delegated by the
CGovernor to a subordinate officer, and can be exercised by
him only in the manner prescribed by the Constitution. (3)
This tenure is subject tothe I[imtations or qualifications
nentioned in Art. 311 of the, Constitution. (4) The
Parliament or the Legislatures of States cannot nmake a | aw
abrogating or nodifying this tenure so as to inpinge upon
the overriding power conferred upon the President or the
Governor ~under Art. 310, as qualified by Art. 311. (5) The
Parliament or the Legislatures of States can nmmke a |aw
regul ating the conditions of service of such a nenber which
i ncl udes proceedi ngs by way of disciplinary action, wthout
affecting the powers of the President or the Governor under
Art. 310 of the Constitution read with Art. 311 thereof. (6)
The Parlianent and the Legislatures also can nake a |aw
laying down and regulating the scope and content of the
doctrine of "reasonabl e opportunity"” enbodied in Art. 311 of
the Constitution; but the said |lawwould be subject to
judicial review (7) If a statute could be nmade by
Legi slatures wthin the foregoing permissible limts, the
rules made by an authority in exercise of the power
conferred thereunder would |ikewi se be efficacious wthin
the said lints.

What then is the effect of the said propositions in. their
application to the provisions of the Police Act and the
rul es made thereunder? The Police Act of

89
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1861 continues to be good Ilaw under the Constitution

Paragraph 477 of the Police Regulations shows that t he
rules in Chapter XXXI| thereof have been framed under s. 7
of the Police Act. Presumably, they were also made by the
CGovernment in exercise of its power under s. 46(2) of the
Police Act. Under para. 479(a) the Governor’'s power of
puni shnment with reference to all officers is preserved; that
is to say, this provision expressly saves the power of the
Governor under Art. 310 of the Constitution. "Rules rmade
under a statute must be treated for all purposes of
construction or obligation exactly as if they were in_the
Act and are to be of the sane effect as if contained in the
Act, and are to be judicially noticed for all purposes of
construction or obligation": see Maxwel | “On t he
Interpretation of Statutes", 10th edn., pp. 5051. The
statutory rules cannot be described as, or equated ‘wth,
admnistrative directions. |If so, the Police Act and the
rules made thereunder constitute a self-contained code
providing for’ the appointnment. of police officers and
prescribing the procedure for their renoval. It follows
that where the appropriate authority takes disciplinary
action under the Police Act or the rules nade thereunder, it
must conformto the provisions of the statute or the rules
which have conferred upon it the power to take the said
action. If there is any violation of the said provisions,
subject to the question which we will presently consider
whether the rules are directory or nandatory, the public
servant woul d have a right to challenge the decision of that
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aut hority.

Learned counsel for the appellants relied upon the follow ng
deci sions of the Privy Council and this Court in support of
his contention that the said rules are adnmnistrative
directions: R T. Rangachari v. Secretary of State for India
(1), R Venkata Rao v. Secretary of State for India (2),
H gh Comm ssioner for India and H gh Conm ssioner for
Pakistan v. I. M Lall (3), S. A Venkataraman v. The Union
of India(4), and Khem Chand v. The Union of India(5). In
Venkata Rao’ s

(1) (21936) L.R 64 |.A 40.

(3) (1948) L.R 75 1.A 225.

(2) (1936) L.R 64 1.A  55.

(4) [1954] S.C. R 1150.

(5) [1958] S.C. R 1080.

703

case (1) a reader of the Covernnent Press was dismissed and
in the suit filed by himagainst the Secretary, of State for
India 'he conplained, inter alia, that the dismssal was
contrary to the statute inasnmuch as it was not preceded by
any such inquiry as was prescribed by rule XIV of the G vi
Services Cassification Rules nade under s. 96B(2) of the
Government of IndiaAct. ~Under s. 96B of the said Act,
every person in civil service holds office during the
pl easure of H's Majesty. Sub-section (2) of that section
enpowers the Secretary of State for India to nake rules
| ayi ng down, anong others, the conditions of service, and
sub-s. (5) declares that no rules so made shall be construed
to limt or abridge the power of the Secretary of State in
Council to deal with the case of any person in the civi
service of the Crown in India in such manner as nmmy appear
to him to be just and equitable. - On~ a construction of
these provisions the Judicial Commttee held that His
Maj esty’s pleasure was paranount and could not legally be
controlled or limted by the rules. Two reasons were given
for the conclusion, nanely, (i) s 96B in express terns
stated that the office was held/during the pleasure and
there was no roomfor the inplication of a contractual term
that the rules were to be observed; and (ii) sub-s. (2) of
s. 96B and the rul es made careful provisions for redress of
grievances by admnistrative process and that sub-s. (5)
reaffirmed the superior authority of the Secretary of State
in Council over the civil service. It may be noticed that
the rules framed in exercise of the power conferred by the
Act was to regulate the exercise of His Majesty’s pleasure.
The observations were presunably col oured by the doctrine of
"tenure at pleasure" obtaining in England, nanely, that it
could only be nodified by statute, influenced by the princi-
ple that the rul es nmade under a statute shall be  consistent
with its provisions and, what is nore, based upon a
construction of the express provisions of the Act. These
observations cannot, in our opinion, be taken out of | their
context and applied to the provisions of our Constitution
and the Acts of our Legislatures in derogation of the well
settled principles of

(1) (1936) L. R 64 1. A 55,
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statutory construction. |n Bangachari’s case (1) a police
of ficer was dismssed by an authority subordinate to t hat

by which he had been appointed. The appeal was heard al ong
with that in Venkata Rao’s case (2) and the judgnments in
both the appeals were delivered on the sane day. The
Judi cial Committee distinguished Venkata Rao’s case (2) with
the follow ng observations at p. 53:

"It is mnifest that the stipulation or proviso as to
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dismssal is itself of statutory force and stands on a
footing quite other than any matters of rule which are of
infinite variety and can be changed fromtinme to tine."
These observations do not carry the matter further an our
remar ks made in connection with Venkata Rao’s case (2) would
equally apply to this case. |.M Lall’s case (3) turns upon
sub-s. (3) of s. 240 of the Governnent of India Act, 1935.
Again the Judicial Committee nade a distinction between the
rules and the provisions of the Act and ruled that sub-ss.
(2) and (3) of s. 240 indicated a qualification or exception
to the antecedent provisions in sub-s. (1) of s. 240. Thi s
deci sion only adopted the reasoning in the earlier decision
The remarks made by us in connection with Venkata Rao’s case
(2) would equally apply to this decision. This Court in S
A Venkataraman’s case (4) incidentally noti ced t he
observations of the Judicial Conmittee in Venkata Rao’s case
(2) and observed that the rules; which were not incorporated
in a statute, did not inpose any |egal restriction upon the
right 'of  the Crown to dismiss its servants at pleasure.
This Court was not |aying down any general proposition, but
was only stating the gist of the reasoning in Venkata Rao’s
case (2). Das, CJ., if we nmay say so, correctly stated the
scope of the rule in Venkata Rao’s case (2) in the decision
in Khem Chand’ s case (5), when he stated at p. 1091-

"The position of the Government servant  was, therefore,
rather insecure, for his office being held during the
pl easure of the Crown under the CGovernnent of India Act,
1915, the rules could not override

(1) (21936) L.R 64 '1.A 40.

(3) (1948) L.R 75 I.A 225.

(2) (1936) L.R 64 |.A 55.

(4) [1954] S.C. R 1150.

(5) [1958] S.C. R 1080.
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or derogate fromthe statute and the protection of the rules
could not be enforced by action so as to nullify the statute
itself."

To state it differently, the Governnent of India Act, /1915,
as anended in 1919, and that of 1935 expressly and clearly
laid down that the tenure was at pleasure and therefore the
rul es framed under that Act nust be consistent with the Act

and not in derogation of it. These decisions and the
observati ons nmade therein could not be understood to mark a
radi cal departure from the fundanental principle of

construction that rules made under a statute nmust be treated
as exactly as if they were in the Act and are of the sane

effect as if contained in the Act. There i's another
principle equally fundanental to the rules of construction
nanely, that the rules shall be consistent. wth the

provisions of the Act. The decisions of the Judicia
Conmittee on the provisions of the earlier Constitution Acts
can be sustained on the ground that the rules nmde in
exerci se of power conferred under the Acts cannot override
or nodify the tenure at pleasure provided by s. 96B or s.
240 of the said Acts, as the case may be. Therefore, when
the paranountcy of the doctrine was conceded or declared by
the statute, there might have been justification for
sustaining the rules nade under that statute in derogation
thereof on the ground that they were only admnistrative
directions, for otherwi se the rules would have to be struck
down as inconsistent with the Act. 1In such a situation, if
the statute was valid-it would be valid in so far as it did
not derogate fromthe provisions of Art. 310, read with Art.
311-the rul es nade thereunder would be as efficacious as the
Act itself. So long as the statute and the rules nade




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 33

thereunder do not affect the power of the Governor-in the
present case the Governor’s pleasure is expressly preserved-

they should be legally enforceable. |In this context the
decisions of the different High Courts in India are cited at
the Bar. It would not serve any purpose to consider every
one of themin detail. It would suffice if their genera

trend be noticed. They express two divergent views: one
line relies upon the observations
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of the Privy Council in Venkata Rao’s case (1) and | ays down
t hat all statutory rules vis-a-vis t he di sci plinary

pr oceedi ngs t aken against a Governnent servant are
adm nistrative directions, and the other applies the well
settled rules of construction and holds that the appropriate
authority is bound to conply with the mandatory provisions
of the rules in npaking-an inquiry under a particular
statute. A close scrutiny of sone of the deci si ons
discloses a distinction inplied, though not expressed,
between statutory rules defining the scope of reasonable
opportunity and those governing other procedural steps in
the disciplinary process: Inour view, subject to the
overriding power of the President or the Governor under Art.
310, as qualified by the provisions of Art. 311, the rules
governing disciplinary -proceedings cannot be treated as
administrative directions, but shall have the same effect as
the provisions of the statute whereunder they are nmade, in
so far a,-, they are not inconsistent with “the provisions
thereof W& have al ready negatived the contention of |[|earned
counsel that the Governor exercises his pleasure through the
officers specified in.s. 7 of the Police Act, and therefore,
it is not possible to equate the Governor’s pleasure wth

that of the specified officers’ statutory power. If so, it
follows that the inquiry under the Act shall be made in
accordance with its provisions and  the rul es made

t her eunder.

Then | earned counsel contends that even if the said rules
have statutory force, they are only directory and the non-
conpliance with the rules will not invalidate the order of
di smi ssal nmade by the appropriate authority.

Before we consider the principles governing the question
whet her the rules are mandatory or directory, it~ would be
convenient at this stage to notice broadly the scope and the
purpose of the inquiry contenplated by the rules.

Section 2 of the Police Act constitutes the poli ce
establishnent; s. 7 enpowers specified officers to

(1) [21936] L.R 64 |.A 55,
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puni sh  specified subordinate officers who are remss or
negligent in discharge of their duties or wunfit for/ the
sane; s. 46 enables the CGovernnent to nmake rules. to
regul ate the procedure to be foll owed by the magi strate and
police officers in discharge of any duty inposed on them by
or under the Act; under s. 7, read with s. 46 of the Police
Act, the Police Regul ations enbodied in chapter XXXI'l  were
franed. Paragraph 477 of the Regulations says that the
rules in that chapter have been made under s. 7 of the
Police Act and apply only to officers appointed under s. 2
of the Police Act and that no officer appointed under that
section shall be punished by executive order otherw se than

in the manner provided in that chapter. Par agraph 478
prescri bes the nature of the punishnent that can be inposed
on the delinquent officers. Par agr aph 479 enpower s

specified officers to punish specified subordi nate officers.
Paragraph 483 gives the procedure to be followed in the
matter of the inquiry against a police officer. It reads:
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"Subj ect to the special provision contained in paragraph 500
and to any special orders which nay be passed by the
Covernor in particular cases a proceeding against a police
officer will consist of-

A-A magisterial or police inquiry, followed, if this inquiry
shows the need for further action, by

B-A judicial trial, or

C- A departnmental trial, or both, consecutively."

Par agraph 484 decl ares that the nature of the inquiry in any
particular -case will vary according to the nature of the

of f ence. If the offence is cognizable or non-cognizable,
the inquiry will be according to Schedule Il of the Crim nal
Procedure Code. If the information is received by the

District Magi strate, he may in exercise of his powers under
the Crimnal Procedure Code either, (1) nake or order a

magi sterial inquiry; or (2) order an investigation by the
Pol i ce. Paragraph 485 reads:

"When ~a magi sterial inquiry is ordered it will be nade in
accordance with the Crimnal Procedure Code and t he
Superi nt endent of Police will have no direct
708

concern with it until the conclusion of judicial proceedings
or until and unless the case is referred to himfor further
di sposal, but he must give any assistance to the inquiring
magi strate that he may |l egally be called upon to give and he
nmust suspend the accused shoul d this becone necessary under
paragraph 496." Paragraph 486 says that there can be no
magi sterial inquiry under the Crininal Procedure Code when
the offence alleged against a police officer amunts to an
of fence only under s. 7 of the Police Act, and it provides
further that in such cases, and in, other cases ~until and
unless a mmgisterial inquiry is ordered, inquiry wll be
made under the direction of the Superintendent of Police in
accordance with the rules given thereunder. Under ' rule |
thereof, "Every information received by the police relating
to the conm ssion of a cognizable offence by a police
of ficer shall be dealt with in the first place under Chapter
XV, Crimnal Procedure Code, according to |aw, a case under
the appropriate section being registered in the /police

station concerned". There are six provisos to that rule.
Rule Il provides for the inquiry —of a non-cognizable
offence; and rule Il prescribes the procedure in regard to

an offence only wunder s. 7 of the Police Act or _a non-
cogni zabl e offence of which the Superintendent of Police
considers unnecessary at that stage to forward a report in
witing to the District Mgistrate. Paragraph 488 deals
with a judicial trial and para. 489 with a departmenta

trial. Paragraph 489 says:

"A police officer may be departnmentally tried under section
7 of the Police Act-

(1) after he has been tried judicially;

(2) after a magisterial inquiry under the Crinina

Procedur e Code;

(3) after a police investigation under the Crimna

Procedure Code or a departnental enquiry under paragraph
486,111 above."

There are other provisions dealing with the nanner of
conducting the inquiries and other connected natters. The
rules provide for the nmgisterial and police inquiry
followed, if the inquiry showed the need for further action

by a judicial trial or a departnenta
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trial, or both, consecutively. 1In the case of cognizable
offences the Superintendent of Police is directed to
i nvestigate under chapter XIV of the Crimnal Pro- p, cedure
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Code and in the case of non-cognizable offences in the
manner provided in rule Il of para. 486, and in the case of
an offence only wunder s. 7 of the Police Act or a non-
cogni zabl e offence in the manner provided under rule Il of

para. 486. After one or other of the relevant procedure is
fol |l owed, the Superintendent of Police is enpowered to try a
police officer departnentally.

The question is whether rule | of para. 486 1is directory.

The relevant rule says that the police officer shall be
tried in the first place under chapter XIV of the Crinmina
Procedure Code. The word "shall" in its ordinary inmport is
"obligatory"; but there are many decisions wherein the
courts under different situations construed the word to nmean
"may" . This Court in Hari Vishnu Kanath v. Syed Ahnad

| shaque (1) dealt with this problemat p. 1125 thus:

"It is well established that an enactrment in form nandatory
m ght in substance be directory and that the use of the word
"shal | "~ does not conclude the matter."

It is then observed:

"They (the rules) are well-known, and there is no need to
repeat them But they ~are all of them only aids for
ascertaining the true intention of the legislature which is
the determning factor, and that nust ultimately depend on
the context."

The follow ng quotation fromCrawford "On the Construction
of Statutes", at p. 516, is also helpful” in this connection

"The question as to whether a statute is mandatory or
directory depends upon the intent of the |egislature and not
upon the |anguage in which the intent is clothed. The
meaning and intention of the legislature nust govern, and
these are to be ascertained, not only fromthe phraseol ogy
of the provision, but also by considering its nature, its
design, and the

(1) [1955] 1 S.C. R 1104.
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consequences which would follow fromconstruing it the one
way or the other...... "

This passage was approved by this Court in State of ‘U P
v. Manbodhan Lal Srivastava (1). In Craies on Statute Law,
5th edition, the foll owi ng passage appears at p. 242:

"No universal rule can be laid down as to whether nandatory
enactments shall be considered directory only or obligatory
with an inplied nullification for disobedience. It is the
duty of Courts of Justicetotry to get at the rea
intention of the Legislature by carefully attending to the
whol e scope of the statute to be construed."

A valuable guide for ascertaining the intention of the
Legislature is found in Maxwell on "The Interpretation of
Statutes”, 10th edition, at p. 381 and it is:

"On the other hand, where the prescriptions of a  statute
relate to the performance of a public duty and where the
invalidation of acts done in neglect of them would  work
serious general inconvenience or injustice to persons who
have no control over those entrusted with the duty w thout
promoting the essential ains of the legislature, such
prescriptions seem to be generally understood as nere
instructions for the guidance and governnent of those on
whom the duty is inposed, or, in other words, as directory
only. The neglect of them may be penal, indeed, but it does
not affect the validity of the act done in disregard of
them "

This passage was accepted by the Judicial Committee of the
Privy Council in the case of Mntreal Street Railway Conpany
v. Normandin (2 ) and by this Court in State of U P. .
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Manbodhan Lal Srivastava (1).

The relevant rules of interpretation nay be briefly stated
thus: When a statute uses the word "shall", prima facie, it
is mandatory, but the Court may ascertain the real intention
of the legislature by carefully attending to the whol e scope
of the statute. For ascertaining the real intention of the
Legislature the Court nay consider, inter alia, the nature
and the design of the statute, and the consequences which
(1) [1958] S.C.R 533, 545.

(2) L.R [1917] A C 770.
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would follow fromconstruing it the one way or the other
the inpact of other provisions whereby the necessity of
conplying with the provisions in question is avoided, the
circunstance, nanely, ~that the statute provides for a
contingency of the non-conpliance with the provisions, the
fact that the non-conpliance with the provisions is or is
not visited by sone penalty, the serious or trivia
consequences that flow therefrom and, above all, whether
the object of the legislation will be defeated or furthered.
Now what is the object of rule |- of para. 486 of the Police
Regul ati ons? In our opinion, it is conceived not only to
enabl e the Superintendent of Police to gather information
but also to protect the interests of subordinate officers
agai nst whom departnental trial is sought to be held. After
nmaki ng the necessary /i nvestigation under chapter XV of the
Crimnal Procedure Code, the Superintendent of Police nay as
well cone to the conclusion that the officer concerned is
i nnocent, and on that basis drop-the entire proceedings. He
may also hold that it is a fit case for crimna
prosecution, which, under certain circunstances, an honest
of fi cer agai nst whom fal se charges are framed may prefer to
face than to subnit himself to a departmental trial
Therefore,the rules are conceived in the interest of the
departnment as well as the officer. Fromthe stand point of

the departnent as -well as the  officer against whom
depart nent al inquiry 1is sought to be intiated, the
prelimnary inquiry is very inmportant and it serves a rea
pur pose. Here the setting aside of the order of disnissa
will not affect the public in general and the only
consequence wll be that the officer wll have to be

proceeded against in the manner prescribed by the rules.
VWhat is nore, para. 487 and para. 489 nake it abundantly
clear that the police investigation wunder the Crinina
Procedure Code is a condition precedent for-the departnmenta
trial. Par agraph 477 enphasi zes that no officer appointed
under s. 2 of the Police Act shall be punished by executive
order otherwi se than in the manner provided under chapter

XXXI'l of the Police Regulations. This is an_  inperative
i njunction prohibiting

712

inquiry in non-conpliance with the rules. Par agraph 489

only empowers the holding of a departrmental trial in regard
to a police officer only after a police investigation under
the Crimnal Procedure Code. Wen a rule says that a

depart ment al trial can be held only after a police
investigation, it is not permssible to hold that it can be
held w thout such investigation. For all the foregoing

reasons, we hold that para. 486 is mandatory and that, as
the investigation has not been held under chapter XV of the
Crimnal Procedure Code, the subsequent inquiry and the
order of dismissal are illegal

For the foregoing reasons we hold that, as the respondent
was di smissed without conplying with the provisions of para.
486(1), the order of dismissal is illegal and that the Hi gh
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Court is right in setting aside the order of dismssal

In the result, the appeal fails and is dism ssed with costs.
WANCHOO, J.-We regret we are unable to agree that the appeal
be di smi ssed.

Babu Ram Upadhya (respondent) was a sub-inspector of police
who was appointed in Decenber, 1948. |In 1953, he was posted
at Sitapur. On Septenber 6, 1953, he was returning from a
village called Madhwapur, when he saw a man who was
subsequently found to be Tika Ram conming fromthe side of a
canal and going hurriedly into a field. The novenents of
Tika Ramroused his suspicion. One Lalji, an ex-patwari,
was also with the sub-inspector. Tika Ramwas called and
searched, and a bundl e containing currencynotes was found on
hi m The sub-inspector took the bundle and counted the
notes and handed themover to Lalji. Lalji in his turn
handed over the notes to Tika Ram Thereafter Tika Ram who
is an ol d-man, alnost blind, went away. When he reached his
house, ~he foundthat there was a shortage of Rs. 250. He
then made a conplaint to the Superintendent of Police on
Septenber. 9, 1953, in which he gave the above facts. An
inquiry was made by the Superintendent of Police and
ultimately, departmental proceedings under s. 7 of the
Police Act were taken
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agai nst the respondent. These proceedings resulted in his
di smissal and thereupon the respondent applied to the High
Court under Art. 226 of the Constitution.

The main contention of the respondent was that r. 486 of the
Police Regulations franed under s.~7 of the Police Act was
not observed and therefore the departnmental proceedings
taken against himwere illegal. The reply of the “appellant
was two-fold: in the first place, it was urged that r. 486
did not apply as there was no report of a cogni zabl e of fence
against the sub-inspector; and in the next place, it was
urged that the rules containedin the Police Regulations
were only adm nistrative rules andeven if there was non-
conpliance with any of them it would not affect the
departnental proceedi ngs taken  against the r espondent,
provi ded there was no breach of the guarantees contained in
Art. 311 of the Constitution

The High Court held that there was a report of a -cognizable
of fence under s. 409 of the Indian Penal Code against the
respondent and therefore the procedure provided by r. 486
ought to have been followed. It further held that r. 486
had been framed under s. 7 of the Police Act ~and was a
statutory provision, which had the force of law. As such

following the earlier view taken by the High Court in two
other cases it held that a dismssal as a result of
departnmental proceedi ngs which took place w thout. conplying
with r. 486 would be illegal. |In consequence, the wit
petition was allowed. The appellant then applied for a
certificate to enable it to appeal to this Court, which was
ref used. Ther eupon speci al | eave was prayed for from this
Court, which was granted; and that is howthe matter has
cone up before us.

M. C B. Aggarwal a on behalf of the appellant wurges the
sane two points before us. So far as the first point is
concerned, we are of opinion that there is no force in it.
There is no doubt that in the conplaint made by Tika Ram

the nane of the respondent was not shown in the headi ng; but
fromthe facts disclosed in the body of the conplaint it is
clear that the sub-inspector searched the person of Tika Ram
and recovered a bundl e containing currency-notes. He
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did so obviously under the authority vested in him as a
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police officer. When therefore he was satisfied that there
was no reason to take any further action against Tika Ram
it was his duty to see that the entire amunt taken by him
from Ti ka Ram on search was returned to him (Tika Ramj. The
H gh Court was right in the viewthat where property is
taken away with the intention that it will continue to be
the property of the person from whose possession it has been
taken away, there will be an entrustment of the property to
the person taking it away, and if. subsequently the person
taking it away converts it to his own use or suffers some
other person to do so, there will be crimnal breach of
trust and not nerely crimnal msappropriation. Thus an
of fence under s. 409 of the Indian Penal Code appears to
have been conmitted prima facie on the facts of this case.
As an offence under s. 409 is a cognizable offence, r. 486
of the Police Regul ations would apply. This brings us to
the main point in the present appeal
Sec. 7 of ‘the Police Act under which r. 486 has been franed
is in these terms:-
"Subj ect to such rules as the State Governnment may fromtine
to tinme make under this Act, the Inspector-Ceneral, Deputy
I nspect or s- Gener al , Assi st ant | nspect or s- Gener al and
District Superintendents of Police may at any time dismss,
suspend or reduce any police-officer -of the subordinate
ranks whom they /shall think remiss or negligent in the
di scharge of his duty or unfit for the sane;
or nmay award any one or nore, of the following punishnments
to any police-officer of the subordinate ranks, who shal
di scharge his duty in a careless or negligent  nanner, or
who, by any act of his own shall render hinself unfit for
the di scharge thereof, nane-
(a) fine to any anpbunt not exceedi ng one nonth’s
pay; (b) confinement to quarters for-a term not exceeding
fifteen days, wth or wthout punishnent, drill, @ extra
guard, fatigue or other duty;
(c) deprivation of good-conduct pay;
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(d) renoval fromany office of distinction or specia
enol unment ; " .
It gives power to four grades of police officers to dismss,
suspend or reduce any police officer  of the subordinate
ranks whomthey think rem ss or negligent in the discharge
of his duty or unfit for the sane. It also provides for
infliction of four other kinds of punishnent by these four
grades of officers on any police officer of-the ~subordinate
ranks who discharges his duty in a careless or negligent
manner or who by any act of his own renders hinself wunfit
for the discharge thereof. |In the present case we are
concerned with dismssal and what we shall say hereafter
shoul d be taken to be confined to a case of dismissal. Sec-
tion 7 shows that the power of dism ssal conferred by it on
the four grades of police officers is to be exercised
subject to such rules as the State Government may from tine
to tinme nake under the Police Act. The contention on behalf
of the respondent is that the power of dismissal has to  be
exerci sed subject to rules and therefore, when r. 486 of the
Police Regulations (framed under s. 7) provided a certain
procedure to be followed with respect to cases in which a
cogni zable offence was involved it was not open to the
authority concerned to disregard that procedure. In effect,
it is urged that r. 486 is a mandatory provision and non-
conpl i ance with it would invalidate the departnenta
pr oceedi ngs. It is not in dispute in this case that the
procedure provided by r. 486 was not followed. That
procedural provision is that where a report of a cognizable
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crime is made against a police officer belonging to the
subordinate ranks, it has to be registered as provided in
Chapt er XIV of the Code of Crininal Procedure and
i nvesti gat ed as provided thereunder. Thereafter t he
authority concerned has to decide whether to send the case
for trial before a court of lawor to take departnmenta

pr oceedi ngs. In this <case no report was registered as
provi ded under Chapter XV of the Code of Criminal Procedure
and no investigation was nmade as provided in that Chapter.
Al'l  that happened was that the Superintendent of Police to
whom Ti ka Ram had conpl ai ned inquired into the
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conplaint of Tika Ramand thereafter decided to hold a
departmental inquiry under.s. 7 of the Police Act against
the respondent.

The rmain contention on behalf of the appellant is that the
Rul es framed under s. 7 of the Police Act are administrative
rules and in ~any case they are only directory and non-
conpliance wth them would not vitiate the subsequent
proceedings unless there is a breach of the guarantee
contained in Art. 311 of ‘the Constitution, as all public
servants hold their office at the pleasure of the President
or the Governor, as the case may be, other than those
expressly excepted under the Constitution. Reliance in this
connection is placed on the case of R ' Venkata Rao v.
Secretary of State for India in Council (1).

This brings us to a consideration of the tenure on which
public servants hold office. The position in England is
that all public servants hold office at the pleasure of His
Maj esty, that is to say, their service was term nable at any
time wthout anuse: (see Shenton v. Smith (2 )). By |aw,
however, it is open to Parlianment to prescribe a different
tenure and the King being a party to every Act of Parlianment
i s understood to have accepted the change in the tenure when
he gives assent to such law (see Gould v. Stuart (3)).
This principle applied in India also before the Governnent
of India Act, 1915, was anended by the addition of 's. 96-B
t herein. Section 96-B for the first tine provided by
statute that every person in the civil service of the’  Crown
held office during H's Majesty’'s pleasure, subject "to the
provi sions of the CGovernnent of India Act and the rul es nade
thereunder and the only protection to a public servant
agai nst the exercise of pleasure was that he could not be
di smissed by any authority subordinate to that by which he
was appoi nt ed. It was this section, which cane for
consi deration before the Privy Council in Venkata Rao’ s case
(1) and the Privy Council held that in spite of “the words
".subject to the rules nmade under the Government of India
Act," Venkata Rao’ s enpl oynent was not of a

(1) (1936) L.R 64 |.A 55 (2) [1895] A C. 229.
(3) [1896] A.C. 575.
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l[imted and special kind during pleasure wth an ‘added
contractual termthat the procedure prescribed, by the Rules
nust be observed; it was by the express terns of s. 96-B
held "during H's Majesty' s pleasure" and no right of action
as claimed by Venkata Rao existed. The Privy Counci

further held that the terns of s. 96-B assured that the
tenure of office, though at pleasure, would not be subject
to capricious or arbitrary action but would be regul ated by
the rules which were manifold in nunber, nobst mnute in
particularity and all capable of change; but there was no
right in the -public servant enforceable by action to hold
his office in accordance with those rules and he could
therefore be dismssed notwithstanding the failure to
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observe the procedure prescribed by them The main point
whi ch was urged in Venkata Rao’s case (1) was that under r.
XIV of the Cvil Services Cassification Rules no public
servant could be dismissed, renoved or reduced in rank
except after a properly recorded departnmental inquiry. In
Venkata Rao’s case (1) the departnental inquiry prescribed
by the rules was found not to have been held. Even so, the
Privy Council held that the words used in s. 96-B could not
and did not cut down the pleasure of Hs Majesty by rules
though it was observed that the terms of the section
contained a statutory and sol etnm assurance, that the tenure
of office, though at pleasure., would not be subject to
capricious or arbitrary, action, but would be regulated by
rule. It was further added that suprene care should be
taken that this assurance is carried out in the letter and
in the spirit. The Privy Council further held that in" the
case before it, -therehad been a serious and conplete
failure to adhere to inportant and indeed fundanental rules,
and m stakes of a serious kind had been made and wrongs had
been done which called for redress; even so; they were of
the view that as a matter of law ‘that redress was not
obt ai nabl e fromcourts by action..,

This was the position under the Government of India Act
1915. There was however a material change in the Governnent
of India Act, 1935/ So far, there

(1) (21936) L.R 64 1. A 55.
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was one protection to a public-servant, nanely, that he
coul d not be dism ssed by an authority subordi nate to that
by which he was appointed. In the Governnent of India Act,
1935, s. 240(1) laid down that--

" except as expressly provided by this Act, every person who
is a menber of a civil service of the Ctown in India......
hol ds office during Hi s Majesty’s pleasure."

The words of this section are different fromthose of s. 96-
B and the tenure of all public servants other than those
expressly provided for was to hbe during H's 'Mjesty's

pl easure. There were, however, two safeguards provided by
sub-ss. (2) and (3) of s. 240. The first —was the sane
(nanmely, that no public servant will be disnissed by an

officer subordinate to that who appointed him; but a
further exception was added to the pleasure tenure, _nanely,
no public servant shall be dismssed until he has been given
a reasonabl e opportunity of show ng cause agai nst the action
proposed to be taken in regard to him This protection came
to be considered by the Privy Council in H gh Conmi ssioner
for India and H gh Comm ssioner for Pakistan v. 1. M _ Lal
(1) and it was held that it was a mandatory provision and
qualified the pleasure tenure and provided a condition
precedent to the exercise of power by H's Mjesty  provided
by sub-s. (1) of s. 240. Thus by the Government of | India
Act, 1935, there were two statutory guarantees to ' public
servants against the exercise of the pleasure of -his
Maj esty; but it is clear froms. 240 of the Governnent  of
India Act, 1935, that the pleasure of H's Majesty to disniss
was not otherwise subject to rules framed under t he
subsequent provisions of the Government of India Act
appearing in Chapter 11 of Part X dealing wth public
servi ces.

This position continued till we cone to the Constitution
Article 310(1) of the Constitution provides for what was
contained in s. 240(1) of the Government of I|ndia Act, 1935,
and is in these terns:

"(1) Except as expressly provided by this Constitution,
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every person who -is a nenber of a defence

(1) (1948) L.R 75 1.A 225.
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service or of a civil service of the Union or of an al
India service or holds any post connected with defence, or
any civil post under the Union, holds office during the
pl easure of the President, and every person who is a nenber
of a civil service of a State or holds any civil post under
a State holds office during the pleasure of the Governor of
the State.™

It wll be clear therefore that all public servants except
as expressly provided by the Constitution hold their office
during the pleasure of the President or the Governor, as the
case mmy be. Article 311 then provides for two guarantees
and is simlar in terms tos. 240(2) and (3) of the
CGovernment of India Act, 1935 and the two guarantees are the
sane, (nanely, (i) that no person shall be dismssed or
renoved by an authority subordinate to that by which he was
appoi nted, and (ii) no such person shall be dismissed or
renoved or reduced in rank until he has been given a reason-
able opportunity of showing cause against the action
proposed to be taken inregard to him. |In Parshotam La
Dhingra v. Union of India (1), this Court held that Art. 311
was in the nature of a proviso to Art. 310, that it provides
two constitutional guarantees cutting down the pleasure of
the President or the Governor, as the case may be, and that
it was a nmandatory provision which had to be conplied wth
bef ore the pleasure provided in Art. 310 can be exerci sed.
M. Pathak for the respondent urges that in view of the
words of Art. 310 statute or statutory rules can also cut
down the nature of the pleasure tenure provided by Art. 310
in the same way as in England an Act of Parlianment cuts down
the anmbit of H's Myjesty's pleasure in the natter of
dismissal. He relies on the words "as expressly provided by
this Constitution" and urges that it is open to the |egisla-
ture to cut down the pleasure tenure by law or to  provide
for its being affected by statutory rules. I'n this
connection he relies on Art. 309 as well as Art. 154 of the
Constitution. Now, Art. 309 begins with the words "subject
to the provisions of this Constitution" |and lays down that
"Acts of the appropriate Legislature may regulate the
recruitment, and conditions of

(1) [1958] S.C.R 828.
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service of person appointed, to public services and posts in
connection wth the affairs of the Union or of any  State".
The proviso to Art. 309 lays down that "it shall be
conpetent for the President or the Governor as the case nmay
be to make rules relating to recruitnment and conditions of
service until provision in that behalf is nade by or /under
an Act of the appropriate Legislature". It will “be clear
i Mmediately that Art. 309 is subject to the provisions of
the Constitution and therefore subject to Art. 310 and
therefore, any |aw passed or rules framed under Art. 309
nust be subject to Art. 310 and cannot in any way affect the
pl easure-tenure laid down in Art. 310. The words "except as
expressly provided by this Constitution" appearing in Art.
310 clearly show that the only exceptions to the pleasure
tenure are those expressly contained in the Constitution and
no nmore. These exceptions, for exanple, are contained inter
alia in Arts. 124, 148, 280 and 324 and also in Art. 310
(2). Therefore, unless there is an express provision in the
Constitution cutting down the pleasure tenure, every public
servant holds office during the pleasure of the President or
the Governor, as the case may be. W cannot accept the
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argunent that a |aw passed wunder Art. 309 prescribing
conditions of service would becone an express provision of
the Constitution and would thus cut down the pleasure tenure
contained in Art. 310. As the Privy Council pointed in
Venkata Rao’'s case (1), the rules framed under Art. 309 or
the | aws passed thereunder anount to a statutory and solemn
assurance that the tenure of office though at pleasure will
not be subject to capricious or arbitrary action but will be
regulated by rule. But if the rules or the law define the
content of the guarantee contained in Art. 311 (2) they may
to that extent be mandatory but only because they carry out
the guarantee contained in Art. 311 (2). Excepting this,
any law or rule franed under Art. 309 cannot cut down the
pl easure tenure as provided in Art. 310.

The same in our opinion applies to a | aw passed under Art.
154 (2)(b) which authorises Parlianment or the |egislature of
a State to confer functions on any

(1) (19386) L.R 64 |.A 55.
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aut hority subordinate to the Governor. |If any lawis passed
conferring on any authority the power to disnmiss or renove
or reduce in rank, that |aw cannot cut down the content of
the pleasure tenure as contained in Art. 310; that |aw would
be passed under Art. 245 and that article also begins wth
the words "subject to the provisions of this Constitution".
Therefore, the | aw passed under Art. 154 (2) (b) would also
in the same way as the | aw under Art. 309 be subject to the
pl easure tenure contained in Art. 310 and cannot cut down
the content of that tenure or inpose any further fetters on

it except those contained in~ Art. 311. The position
therefore that energes fromthe exam nation of the  rel evant
Articles of the Constitution is that all public  servants

ot her than those who are excepted expressly by t he
provisions of the Constitution hold office during the
pl easure of the President or the Covernor, as the case may
be, and that no |l aw or rule passed or franed under Art. 309
or Art. 154 (2) (b) can cut down the content of the pleasure
tenure as contained in Art. 310 subject to Art. 311

Wth this basic position in our Constitution, let us turn to
the Police Act wth which we are  concerned. Section 7
thereof lays down that four grades of officers wll have
power to disnmiss, suspend or reduce any police-officer of
the subordinate ranks subject to such rules as the State
CGovernment may fromtine to tine nake under the Police Act.
Though the Police Act is a pre-constitutional |aw which has
continued wunder Art. 372 of the Constitution, it cannot in
our opinion stand higher than a | aw passed under Art. 309 or
Art. 154 (2) (b) and out down the content of ‘the pleasure
tenure as contained in Art. 310. The police officers of the
subordinate ranks are not expressly excluded from the
operation of the pleasure tenure by any provision- of the
Constitution; they, therefore, hold office during the
pl easure of the Governor and the only protection that  they
can claimare the two guarantees contained in Art. 311. |t
is true that s. 7 lays down that the four grades of officers
enmpowered to dismss will act according to rules franed by
the State Government; but that does not in our opinion mean
t hat
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these rules could introduce any further fetter on the
pl easure tenure under which the police officers of the
subordinate ranks are in service. It was necessary to
provide for the framing of rules because the section
envi sages confernent of, powers of punishnent of various
ki nds on four grades of officers relating to various cadres
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of police officers in the subordinate ranks. It was left to
the rules to provide which four grades of officers would
di smiss police officers of which subordinate rank or would
gi ve whi ch punishnent to a police officer of whi ch
subordi nate rank. Such rules would in our opinion be
mandatory as they go to the root of the jurisdiction of the
four grades of police officers enpowered to act under s. 7.
But further rules may be framed under s. 7 to guide these
police officers howto act when they proceed to disniss or
inflict any other punishnent on police officers of the
subordi nate ranks. These rules of procedure, however,
cannot all be mandatory, for if they were so they would be
putting further fetters than those provided in Art. 311 on
the pleasure of the Governor to dismiss a public servant.
of course, if any of the rules franed under s. 7 carry out

the purposes of Art. 311(2), to that extent they wll be
mandatory and in-that sense their contravention would in
substance anount to contravention of Art. 311 itself. | f

this were not so, it would be possible to forge further

fetters on the pleasure of the Governor to dismiss a public
servant and this in the |light of what we have said above is
clearly not possible in viewof the provisions of the
Constitution. On the other hand, it will not be possible by
means of rules franed under s. 7 to take away the guarantee
provided by Art. 311(1), which lays dowmn that no public
servant shall be dism ssed by an authority  subordinate to
that by which he was appointed. |f any rule-under s. 7, for

exanpl e, lays down otherwise it will clearly be ultra vires
in view of Art. 311(1). The rules therefore that are franed
under s. 7 would thus be of two kinds, nanely (1) those
whi ch define the jurisdiction of four grades of officers to
inflict a particular kind of punishnment on~ a particular

police officer of the subordinate rank-they will be
mandat ory
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for they go to the root of the jurisdiction of the  officer

exerci sing the power, but even these rul es cannot go agai nst

the provisions of Art. 31 1 (1); and (2) procedural rules,

whi ch again may be of two kinds. Some of them nmay prescribe
the manner in which the guarantee contained in Art. 311 (2)

may be carried out and if there are any such rules they wll

be mandatory. The rest will be nmerely procedural and  can
only be directory as otherwise if they are also nandatory
further fetters on the power of the Governor to dismss  at

hi s pl easure contained in Art. 310 would be forged and  this
is not perm ssible under the Constitution. It is from this
angl e that we shall have to consider 486.

Bef ore, however, we conme to r. 486 itself, we may di spose of

another argunment, nanely, that the four grades of officers
who have the power to disnmiss under s. 7 are exercising the
statutory authority vested in themand are not exercising
the Governor’s pleasure of disnissal under Art. 310 and
therefore their action in dismssing an officer is subject

to all the rules framed for their guidance. We are  of

opinion that this argunent is fallacious. Article 310
defines the pleasure tenure and by necessary inplication
gives power to the Governor to dismiss at pleasure any
public servant subject to the exceptions contained in Art.

310 and also subject to the guarantees contained in Art.

311. This power of the Governor to dismss is executive
power of the State and can be exercised under Art. 154(1)
by the Governor hinself directly or indirectly through
officers subordinate to him Thus it is open to the
CGovernor to delegate his power of dismissal to officers
subordinate to him but even when those officers exercise
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the power of dismissal, the Governor is indirectly
exercising it through those to whom he has delegated it and
it is still the pleasure of the Governor to disnmiss, which

is being exercised by the subordinate officers to whom it
may be del egated. Further though the Governor may del egate
his executive power of disnmissal at pleasure to subordinate
officers he still retains in hinself the power to dismss at
pl easure if he thinks fit in a particular case in spite
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of the delegation. There can be no question that where a
del egation is nmade, the authority making the delegation
retains in itself what has been del egated. Therefore, even
where a subordinate officer is exercising the power to
dismiss he is indirectly exercising the power of the
CGovernor to dismss at pleasure and so his power of
di smissal can only be subject to the sane limtations to
which the power ~of the Governor would be subject if he
exercised it directly.

But it is said that in the present case the power has not
been del egated by the Governor under Art. 154(1) and that it
had been conferred on those police officers by law. |In our
opinion, that makes no difference to the nature of the
power, which is being exercised by these four grades of
of ficers under the Police Act. As we have already said Art.
154(2) (b) gives power to Parlianent or the legislature of a
State by law to confer functions on any aut hority
subordinate to the Governor. Wen the function of dism ssa

is conferred by llaw on any authority subordinate to the
CGover nor it is nothing nore  than delegation of t he
Covernor’s executive power to dismss at pleasure by means
of law and stands in no better position than a del egation by
the Governor hinself under Art. 154(1). Whet her it is
del egation by the GCovernor hinself or  whether it is
del egation by |aw under Art. 154(2)(b) or by an existing
[ aw, which must be treated as anal ogous to a | aw under @ Art.
154(2)(b), the officer exercising the power of dismssal is
only indirectly exercising, the Governor’s power to / dismss
at pleasure and his order of disnissal has the same effect
as the order of the Governor to dismss at pleasure.
Therefore, his order also is only subject to the two fetters
provided in Art. 311 of the Constitution and -cannot _be
subj ected to any nore fetters by procedural rules other than
those framed for carrying out the object of Art. 311(2)-.
Therefore, when the four grades of officers proceed to
di smiss any police officer of the subordi nate rank under s.
7 of the Police Act, they are nerely exercising. the power
of the CGovernor to disnmiss at pleasure indirectly; and the
only fetters that can be placed on that power are those
contained in the Constitution, nanely, Art. 311
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W nmay in this connection refer once again to the  case of
Venkata Rao (1) where the disnissal was by an, ‘officer
subordinate to the Governor of Madras; but’ that dismssa

was al so held to be an indirect exercise | of Hs Mjesty’s
pl easure to dismss, and that is why it was held that if _r.
XIV of the Cassification Rules was not conplied with, a
public servant had no right of action against an order
dismissing him at H's Mjesty's pleasure. Ther ef or e,

whenever a subordinate officer exercises the power to
di sm ss, whether that power is del egated by the CGovernor, or
i s del egated under a | aw made under Art. 154(2)(b) or under
an existing |aw anal ogous to that, he is nerely exercising
indirectly the power of the Governor to disniss at pleasure
and his action -is subject only to the two guarantees
contained in Art. 311. The fact therefore that the police
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officer in this case made the order of dismissal by virtue
of s. 7 will rmake no difference and he will be deened to be
exercising the power of the Governor to disnmiss at pleasure
by del egation to himby | aw of that power. W nmay add that
even where there is delegation by |law of the power of the
CGovernor to dismss at pleasure, the power of the Governor
hinself to act directly and disnmss at pleasure cannot be
taken away by that law, for that power he derives from Art.
310 of the Constitution. The present case therefore nust be
judged on the same basis as any case of dismissal directly
by the Governor and would only be subject to the two
[imtations contained in Art. 311.

W now cone tor. 486.  This rule, as we have already
i ndicated, ©provides that if there is any conplaint of the
comm ssion of any cognizable crinme by a police officer, it
must be registered in the relevant police station, under
Chapt er XIV of the Code of Crinnal Procedure and
i nvestigated in the manner provided by that Chapter. After
the investigation is conplete, it is open to the authority
concerned, ~be it the Superintendent of Police or the
District Magistrate, to deci de whether to proceed in a court
of law

(1) (1936) L.R 64 |.A 55,

92
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or to hold a departnmental inquiry or do both, though in the
| ast case the departnental inquiry must take place only
after the judicial trial is over. ~The first question then
that arises is whether r. 486 is meant to carry out the
purpose of Art. 311(2). As we read r. 486, we cannot see
that it is nmeant for that purpose; it only provides for a
police investigation under Chapter XIV of  the Code of
Crim nal Procedure. The police of ficer maki ng an
i nvestigati on under Chapter XV is not bound to exanine the
person against whomhe is investigating, though there is
nothing to prevent himfromdoing so. Nor is the person
agai nst whom an investigation is going on under Chapter XV
bound to nake a statenment to the police officer. “In /these
ci rcunst ances, the purpose of an investigation under Chapter
XIV is not relevant under Art. 311(2) which says that a
public servant shall not be dism ssed w thout giving him a
reasonabl e opportunity of show ng cause against the action
proposed to be taken in regard to him Therefore, r. 486
not being nmeant for the purpose of carrying out the object
of Art. 311 (2) cannot be nandatory and cannot add a further
fetter on the exercise of the power to dismss or renove at
the pleasure of the Governor over and above the ~guarantees
contained in Art. 311.

It appears to wus that the object of r. 486 is that the
aut hority concerned should first nake a prelimnary inquiry
to find out if there is a case against the  officer
conpl ai ned against either to proceed in a court or to take
departmental action. The investigation prescribed by r. 486
is only for this purpose. Incidentally it may be that after
such an investigation, the authority concerned may come  to
the conclusion that there in no case either’ to send the
case to court or to hold a departnmental inquiry. But that
in our opinion is what would happen in any case of conpl aint
against a public servant in any department of Government.
No authority entitled to take action against a public
servant woul d strai ghtaway proceed to put the case in court
or to hold a departnmental inquiry. It seens to us axionmatic
if a conplaint is received against any public servant of any
departrment, that the authority
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concerned woul d first always nmake some kind of a prelimnary
inquiry to satisfy itself whether there is any case for
taking action at all; but that is in our opinion for the
sati sfaction of the authority and has nothing to do with the
protection afforded to a public servant under Art. 311.
Rul e 486 of the Police Regulations also in our opinion is
nmeant for this purpose only and not nmeant to carry out the
obj ect contained in Art. 311(2). The opportunity envisaged
by Art. 311(2) will be given to the public servant after the
the authority has satisfied itself by prelimnary inquiry
that there is a case for taking action. Therefore, r. 486
which is only meant to gather materials for the satisfaction
of the authority concerned, whether to take action or not,
even though a statutory rule cannot be considered to be
mandatory as that would be forging a further fetter than
those contained in Art. 311 on the power of the Governor to
di smss at pleasure. W are therefore of opinion that r.
486 is only directory and failure to conply with it strictly
or otherwise will not vitiate the subsequent proceedings.

W nmay ‘incidentally indicate two further aspects of the
matter. In the first place, if the argunent is that the
Governor nust exercise the pleasure hinself so that only the
two limtations provided in Art. 311 nay conme into play; it
appears that the Governor has exercised his pleasure in this
case inasmuch as he dism ssed the revisional application
nmade to himby the respondent. There appears no reason to
hold that the CGovernor exercises his pleasure only when he
passes the original order of dismssal but not otherw se.
Secondly the fact that r. 486 contains the word "shall" is
not decisive on the point that it is  mandatory: (see
Crawmford on Statutory Construction, p. 519, para. 262). In
vi ew of what we have said already, the context shows that r.
486 can only be directory. |If so, failure to observe it
strictly or otherwise will not invalidate the subsequent
depart ment al proceedings.

This brings us to the last point which has been wurged in
this case; and that is whether there was substantia
conpliance with r. 486. W have already
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poi nted out that there was no strict conpliance with' r. 486
as no case wag registered on the conplaint of Ti ka Ram

and no investigation was nade under Chapter X'V of the Code
of Crimnal Procedure. But there is no doubt in this case
that before the Superintendent of Police gave the charge-
sheet to the respondent in Novenber, 1953, which was the
beginning of the departnental proceedi ngs against t he
respondent, he made a prelimnary inquiry into the conpl aint
of Tika Ramand was satisfied that there was a case for
proceedi ng agai nst the respondent departnentally. In - these
circunstances it appears to us that the spirit of r. 486 was
substantially conplied with and action was only taken
agai nst the respondent when on a prelimnary inquiry the
Superintendent of Police was satisfied that departnenta
action was necessary. Even if r. 486 had been strictly
conplied wth, this is all that could have happened. In
these circunstances we are of opinion that r. 486 which in
our opinion is directory was substantially conplied with in
spirit and therefore the subsequent departnental proceedings
cannot be held to be illegal, sinply because there was no
strict conpliance with r. 486. The Hi gh Court therefore in
our opinion was wong in holding that the subsequent
departnmental inquiry was illegal and its order quashing the
order of dism ssal on this ground al one cannot be sustai ned.
We woul d therefore allow the appeal

BY COURT-In accordance with the opinion of the mjority,
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this appeal is dismssed with costs.
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