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The appel | ants were convicted for of fences puni shabl e

under Section 302 read with Section 34 of the Indian Pena
Code 1860 (in short the "IPC) and sentenced to undergo life
i mprisonnment by the Trial Court. They did not get any relief
fromthe Al ahabad Hi gh Court which by the inmpugned judgnent
uphel d the convictioon and sentence.

The prosecution version-as unfolded during trial is as
fol | ows:

After death of Durga Singh, each of his three sons

became owner of about 30 bighas of 1and.~ One of them
Khetrapal (hereinafter referred to as the ’'deceased’) was

i ssuel ess. Earlier Khetrapal used to reside with accused
Janak Singh and the latter used to cultivate the | and which
fell to share of Khetrapal also. But about a year or 1-1/2
years prior to the incident in question, Khetrapal started
living with Bhuri Singh (PW1). The I'and of Khetrapa

Si ngh, which was earlier being cultivated by Janak Si ngh
cane into the possession of Bhuri Singh. This was to the

di sliking of accused Janak Singh. Khetrapal wanted to
execute a will in favour of Bhuri Singh. On the date of
incident, i.e. 16.10.1979 at about 10 a.m, Khetrapal al ong
with Bhuri Singh (PW1) and Surjeet Singh (PW7) were
proceedi ng to Etmadpur Tehsil for execution of the WIIl and
when they reached near the pit, the accused Janak Singh
armed with a country namde pistol and accused Sarvesh with a
gun arrived there and enquired from Khetrapal whether he was
going to execute a will in favour of Bhuri Singh and when
Khetrapal replied in affirmative, Janak Singh told that they
woul d not allow himto do so. Thereafter both accused Janak
Si ngh and Sarvesh fired upon Khetrapal who fell down on the
ground on receiving gunshot injuries. Wen Bhuri Singh and
Surjeet Singh (PW7) tried to save Khetrapal, they were al so
fired upon by the accused persons and they al so sustai ned
fire arminjuries. Wen deceased Khetrapal fell down on the
ground accused Sarvesh fired at Khetrapal from his gun
resulting in Khetrapal’s instantaneous death. Bhuri Singh
(PW1) then |odged the first information report, which was
ascri bed by Ram Singh at police station Etnmadpur on the sane
day at 1.30 p.m, the distance of police station being 4
mles fromthe place of occurrence. On the basis of the
witten report, chik First Information Report was prepared
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by the Head Moharrir, Bihari Ji Yadav and the case was
registered in the General Diary. The Station O ficer Mhabir
Si ngh took up investigation and interrogated Bhuri Singh and
Surjeet Singh at the police station itself and sent both of
themto hospital for nedical exanm nation with constable
Lajja Ram The investigation was undertaken and on

conpl etion thereof charge sheet was placed and accused
persons faced trial. To substantiate its accusations the
prosecution exam ned 8 witnesses. Though PW 1 and 7 were
stated to be eyew tnesses who had sustained injuries during
the occurrence, PW7 resiled fromthe statement given during
i nvestigation. So, the prosecution case rested on the
testinony of PW1 the injured eyewi tness. The Trial Court
found that his evidence was credible and cogent and

convi ction was nade as noted above.

The main stand of the accused persons before the High

Court was that evidence of PW1 did not inspire confidence
as it was at a great variance with the nedi cal evidence.
Theref ore, he being an interested person who woul d be
beneficiary if the accused persons are convicted, wthout
corroboration his evidence should not be acted upon. The
specific plea regarding the variation of PW1' s evidence
vis-a-vis medical evidence was with reference to distance.
According to the doctor, the gun shot which caused injury
was fired froma distance of about 3-4 ft. ‘According to PW
1, the distance was about 20-25 ft. The Trial Court noticed
that PW1 was a person who even did not know how to sign and
gave thumb inpression. H's perception of distance being
that of a | ayman, no undue inportance shoul d be attached to
the estimated distance. Sinmlar plea raised before the Hi gh
Court also did not find acceptance.

In support of the appeal, M. UR Lalit, |earned

seni or counsel, submtted that PW1's evidence is not

credi ble and cogent. The Hi gh Court should not have tried
to lightly brush aside the inconsistency clearly noticeable
bet ween hi s evidence and that of the doctor who stated that
the injuries found in the body of the deceased coul d be
caused if gun shot was done from a short distance. Further
there was no effort nade to seize the gun allegedly used by
A-2. That woul d have shown whether the injuries sustained
coul d have been caused by the gun allegedly used by the
accused persons. There was no injury on the backside and the
only injury noticed on PW1 was near the eyebrow It was
submitted that Section 34 | PC has no application

In response, |earned counsel for the State supported

the judgnents and submtted that concurrent findings
recorded by the Trial Court and the H gh Court on anal ysing
the evi dence should not be disturbed.

We shall first deal with the plea regarding the all eged

i nconsi stency between the eyew tness version and the nedica
evi dence as to the distance fromwhich the gun was fired.
Where direct evidence of the eyewitness is that the accused
commtted the nurder by firing a gun sone inconsistency
relating to di stance based on nedi cal opinion offered would
be of no significance whatsoever. (See Karnail Singh and

O hers v. The State of Punjab (AIR 1971 SC 2119). The view
in Karnail Singh's case (supra) was also reiterated in State
of Uttar Pradesh v. Sughar Singh and hers. (AR 1978 SC
191).

Section 34 has been enacted on the principle of joint
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l[iability in the doing of a crimnal act. The Section is
only a rule of evidence and does not create a substantive
of fence. The distinctive feature of the Section is the

el ement of participation in action. The liability of one
person for an offence committed by another in the course of
crimnal act perpetrated by several persons arises under
Section 34 if such crimnal act is done in furtherance of a
conmon intention of the persons who join in conmmtting the
crinme. Direct proof of common intention is seldom avail able
and, therefore, such intention can only be inferred from
the circunmstances appearing fromthe proved facts of the
case and the proved circunstances. In order to bring home
the charge of common intention, the prosecution has to
establish by evidence, whether direct or circunstantial,
that there was plan or meeting of mind of all the accused
persons to conmit the of fence for which they are charged
with the aid of Section 34, be it pre-arranged or on the
spur of moment; but it must necessarily be before the

comm ssion of the crime. The true contents of the Section
is that if two or nore persons intentionally do an act
jointly, the position in lawis just the same as if each of
them has done it individually by hinself. As observed in
Ashok Kumar v. State of Punjab (AR 1977 SC 109), the

exi stence of a commpn intention anongst the participants in
acrime is the essential elenent for application of this
Section. It is not necessary that the acts of the severa
persons charged with conm ssion of an-offence jointly nust
be the same or identically sinilar. The acts nmay be

di fferent in character, but nust have been actuated by one
and the same conmon intention-in-order to attract the
provi si on.

As it originally stood the Section 34 was in the
foll owi ng ternmns:

"When a crimnal act is done by

several persons, each of such persons is
liable for that act in the same nanner
as if the act was done by him al one:

In 1870, it was anmended by the insertion of the words

"“in furtherance of the common intention of all" after the
word "persons" and before the word "each", so as to make
the object of Section 34 clear. This position was noted
i n Mahbub Shah v. Emperor (AIR 1945 Privy Council 118).

The Section does not say "the common intention of
all", nor does it say "and intention comon to all".
Under the provisions of Section 34 the essence of the
l[iability is to be found in the existence of a comon
intention animating the accused | eading to the doing of a
crimnal act in furtherance of such intention. As a result
of the application of principles enunciated in Section 34,
when an accused is convicted under Section 302 read with
Section 34, inlaw it neans that the accused is liable for
the act which caused death of the deceased in the sane
manner as if it was done by himalone. The provisionis
intended to nmeet a case in which it may be difficult to
di stingui sh between acts of individual menbers of a party
who act in furtherance of the comon intention of all or to
prove exactly what part was taken by each of them As was
observed in Ch. Pulla Reddy and Ors. v. State of Andhra
Pradesh (AR 1993 SC 1899), Section 34 is applicable even if
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no injury has been caused by the particul ar accused hinself.
For applying Section 34 it is not necessary to show sone
overt act on the part of the accused.

The legality of conviction by applying Section 34 | PC

in the absence of such charge was exam ned in several cases.
In Wilie (WIlliam Slaney v. State of Madhya Pradesh (AIR
1956 SC 116) it was held as foll ows:

"Sections 34, 114 and 149 of the

I ndi an Penal Code provide for crimna
l[iability viewed fromdifferent angles
as regards actual participants,
accessories and nen actuated by a
conmon obj ect or a common intention
and the charge is a rolled up one
involving the direct liability and the
constructive liability w thout
specifying who are directly |iable and
who are sought to be nade
constructively Iiable.

In such a situation, the absence
of a charge under one or other of the
various heads of crimnal liability
for the of fence cannot be said to be
fatal by itself, and before a
conviction for the substantive
of fence, without a charge, can be set
aside, prejudice will have to be nade
out. In nmost of the cases of this
ki nd, evidence is nornally given from
the outset as to who was primarily
responsi bl e for the act which brought
about the offence and such evidence is
of course rel evant™

The above position was re-iterated in Dhanna etc. v.
State of Madhya Pradesh (AIR 1996 SC 2478).

Section 34 | PC has clear application to the facts of
the case, and seens to have been rightly and properly
applied al so.

Though the evidence of PW1 was assailed on the ground

that he is the beneficiary if accused persons are convicted,
we find he had sustained injuries. H's evidence was
careful |y anal ysed by the courts bel ow and we do not find
any noticeabl e discrepancy in his evidence to discard it.
The judgnments of the Trial Court and the Hi gh Court are

wel | -reasoned with concl usions and finding recorded therein
supported by anple, concrete and rel evant evi dence and
consequently the conviction suffers fromno infirmty to
warrant any interference. It is not a fit case where
jurisdiction under Article 136 of the Constitution of India
needs to be exercised. The appeal is dism ssed. The
accused persons who are on bail are directed to surrender to
custody forthwith to serve remai nder of sentence.




