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ACT:

Madhya Pradesh General Sal es Tax Act (2 of 1959), ss. 2(d)
7, 18(5) and Madhya Pradesh General Sal es Tax Rules, 1959,
r. 33-Notice for best judgnent assessnent-Tine given to show
cause less than 15 days-No prejudice to t ax-payer-|f
proceedings liable to be set aside-Purchases of building
material -Material not resold but wused in construction-
Building contractor if deal er-Purchase price of building
material if liable to purchase-tax.

HEADNOTE

The appellants were a firmof building contractors and were
regi stered as deal ers under the Madhya Pradesh General Sal es
Tax, 1959. They were purchasing building materials, which
were taxable wunder the Art, and were using them in the
course of their business. The Sales-tax Oficer served
noti ces upon themunder s. 18(5) calling upon themto show
cause why best judgnent assessment shoul d not be nmde. The
appel lants did not offer any explanation for their failure
to subnmit returns of their turnover, and the Sales-tax
O ficer assessed their turnover in respect of sales as ni
and assessed themto Purchase-tax under s. 7 in respect of
goods purchased by themfor wuse in their construction
busi ness. Rule 33 of the, Madhya Pradesh General Sales Tax
Rul es, 1959, provides that a notice of assessnent under . s.
18(5) shall not give, ordinarily, less than 15 days fromthe
date of the service to show cause, but, the notices in the
present case did not give the appellants a clear period of
15 days to show cause.

On the questions: (1) Wiether the notices were invalid, and
therefore, the assessnent, on the basis of those notices was
bad in law, (2) Wether the appellants were deal ers; and (3)
Whet her the inposition of purchase-tax under s. 7 was in
or der,

HELD: (1) The terns of r. 33 are not mandat ory.
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Therefore, wunless prejudice has resulted to the tax-payer
the proceedings are not |liable to be set aside. In the
instant case it was not the case of the appellants that
because of the insufficiency of tine they were wunable to
submit their explanation. Hence, the notice and valid. [492
E-F; 493 B]

M s. Kajorimal Kal yanmal v. Conmi ssioner of |ncone-tax,
UP. 3I.T.C. 451 and Jamma Dhar Potdar v. C. I.T., Punjab, 3
. T.R 112, distinguished.

(2)Whether in a particular set of circunstances a person
may be said to be a dealer carrying on business in a
commodity rnust depend upon the 'facts of that case and no
general test may be applied for determining the question
Merely because the turnover of the appellants in respect of
sales was nil they did not cease to be dealers. A person
to be a dealer within the neaning of the Act, need not both
purchase and sell goods because; a person who carries on the
busi ness of buying is, by the definition of the termin s.
2(d), a dealer. [403 H 496 F]

State ~of “A P. ~v. H Abdul Bakshi, 15 S. T.C. 644 (&C.)
fol | owed.

491

L.MS. Sadak Thanmby & Co. v. State of Madras, 14 S.T.C
753, approved.
(3)By using the expression 'either consumers such goods in
the manufacture of the goods for sale or otherwise in s. 7,
the Legislature intended that consunption of goods Tenders
the price paid for their purchase, taxable, if the goods are
used in the manufacture of the goods for sale, or if the
goods are consuned otherw se. Therefore, under s. 7,
purchase tax is Payabl e. where no sal es-tax is payabl e under
s. 6 on the sale price of the good, by a dealer who buys
taxabl e goods in the course of hi% business, and, (a) either
consunmes such goods in the nmanufacturer of other goods for
sale; or (b) consunmes such goods otherw se; or (c) dis-
poses of such goods in any manner other than by way of @ sale
inthe State; or (d) despatches themto a place outside the
State except as a, direct result of sale or purchase in the
course of inter-State trade or comerce. |In the present
case the assessees were registered as dealers, they had
purchased taxable material in the course of their  business
and had, consumed the materials otherwise than in-the
manufacture of goods for sale and for a profit  notive.
Therefore, the purchase price paid by the appellant was
taxable. [495 E-G 496 A-B]
Y.K S, V. Sangh v. State of Mharashtra, 22 S'T.C. - 116,

not applicabl e.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 940 and
941 of 1966.

Appeals by special |leave fromthe judgnments and orders,
dated August 31, 1965 of the Madhya Pradesh High Court  in
Msc. Civil Cases Nos. 321 and 331 of 1964.

MC. Chagla, B. L. Neema, Anjali K Varma and J. B
Dadachanji, for the appellant (in both the appeals).

I. N Shroff, for the respondent (in both the appeals).

The Judgrment of the Court was delivered by

Shah, J. In respect of assessnment to sales-tax for two
accounting periods April 1, 1961 to June 30, 1961 and July
1, 1961 10 Septenber 30, 1961, the Board of Revenue, Madhya
Pradesh, referred the follow ng questions to the H gh Court
of Madhya,,. Pradesh for opinion
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"(1) Whether in the facts and circunstances of
the case the notice in Form XVl that was
served on the applicant was invalid and
therefore the assessnent of the applicant on
the basis of that notice was bad in law ?

(2) VWhether in the facts and circunstances
of the case the applicant was a deal er during
the assessnent period under the Act and the
i mposition of purchase tax on himunder s. 7
of the Act was in order

492
The High Court answered the first question in the negative,
and the second in the affirmative. These appeals are

preferred with special |eave granted by this Court.

The appellants are a firmof building contractors and are
regi stered as deal ers under the Madhya Pradesh General Sale
Tax Act 2 of 1959.  The appell ants purchased buil ding mate-
rials Jinthe tw account periods and used the materials in

the, ,course of their business. < The Sales Tax O ficer
Jabal pur - Grcle, served notices under s. 18(5) of the Act
calling wupon the appellants to show cause why "best

judgrment" assessnments shoul d not be nade, and by order dated
Novenber 30, 1961, he assessed the appellants to tax in
respect of goods purchased by the appellants for wuse in
their construction business and inposed a penalty of Rs.
200/'- in each case. Appeal s agai nst the ;orders inposing
tax and penalty were disnissed by the Assistant Conmi ssioner
of Sales Tax and the Board of Revenue:

Rul e 33 of the Madhya Pradesh Ceneral Sales Tax Rul es, 1959,
provides that a notice of assessment under s. 18(5) shall be
in FormXVl, and ordinarily it shall give not less than 15
days fromthe date of the service to the assessee to show
cause why he "should not be assessed or reassessed to tax
and/or to pay penalty". The notices served upon the
appel lants did not give thema clear period of 15 days to
show cause. But we are unable to hold on that account @ that
the notices and the assessnents were invalid. W agree with
the Hi gh Court that the rule is not intended to be "either
invariable or rigid", and "unl ess prejudice has resulted to
the tax-payer the proceedings are not liable to be set
asi de". It is not even suggested that because of the
insufficiency of tine the appellants were unable to submt
their explanation for failure to make their returns of
turnover. Two cases on which reliance was placed by counse
for the appellants in support of the plea that the notices
were invalid have, in our judgment, no bearing. |In - Messrs.
Kaj ori mal Kalyanmal v. The Comm ssioner of |ncone-tax,
UP.,(1) it was held that a notice under s. 22(2) of. the
I ncome-tax Act, 1922, giving the assessee 20 days for filing

the return was "entirely illegal". |In Jama Dhar Potdar and
Co. Lyall pur v. Comm ssioner of |Incone-tax, Punjab(2) it was
held, following the judgnment in Kajorinal Kal yanmal ’ s

case(l) that a notice which does not give to a tax-payer
under s. 22(2) of the Incone-tax Act, 1922, clear notice for
furnishing a return, of thirty days fromthe date of service
is illegal. But these cases were decided under s. 22(2) of
the Income-tax Act, 1922, before it was anended by the
I ncome-tax (Anmendnent) Act 7 of 1939. Under the section as

it then stood, it was enacted that the

(1) 3 1.T.C 451.

(2) 31.T.R 112.

493
Income-tax O ficer shall serve a notice wupon any person
whose total income is in the opinion of the Income-tax

O ficer of such an anpbunt as to render that person liable to
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pay incone-tax. The section was held to be nandatory. But
the terns of r. 33 of the Madhya Pradesh General Sales Tax
Rules are plainly not nandatory. The answer given by the
Hi gh Court on the first question rmust be accepted.
TO appreciate the scope of the enquiry under the, second
guestion, the relevant provisions of the Act my be
sunmari sed. By s. 2 (d) of the Act, insofar as it is
rel evant, the expression "dealer" is defined as neaning,
anmongst others, "any person who carries on the business of
buyi ng, selling, supplying or distributing goods, directly
or otherwise". By s. 4 (2) every dealer is liable to tax in
respect of sales or supplies of goods effected in WMadhya
Pradesh with effect fromthe date on which his turnover
calculated during a period of twelve nonths imediately
preceding such date first exceeds the Emts specified in
sub-s. (5). Section 6 provides that the tax payable by a
deal er under the Act shall be levied on his taxable turnover
relating ‘to the goods specified in Sch. H  Section 7
provi des :
"Every dealer ~who in the course of his
busi ness purchases any taxable goods, in
circunstances in which no tax under section 6
is payable on'the sale price of such goods and
ei t her consunes such goods in the manufacture
of other goods for sale or otherwise or
di sposes of such goods in any nanner other
than by way of sale in the State or despatches
themto a place outside the State except as a
direct. ‘result of  sale or purchase in the
course of \inter-State trade or conmerce, shal
be liable to pay tax on the purchase price of
such goods at the same rate at which'it would
have been |l eviable on the sale price of such
goods under section 6
Provi ded
Counsel for the appellants submtted that the appellants
were not "dealers" within the neaning of the Act because
they did not carry on the business of buying goods, and that
in any event, the goods purchased by themfor use in their
construction business were not |iable to tax under s. 7.
The appellants are registered dealers under the Madhya
Pradesh General Sales Tax Act, 1958 (Act 2 of 1959). It is
true that in respect of the periods their, turnover in
respect of sales was assessed as "nil". But on that account
they did not cease to be registered dealers wthin the
nmeaning of the Act. A person to be a dealer wthin the
meani ng of the Act need not
Sup. Cl-69-13
494
both, purchase and. sell goods a person who carries on the
busi ness of buying is, by the express, definition  of the
termins. 2(d) a "dealer". This Court held in. The State
of Andhra Pradesh v. M Abdul Bakshi and Bros, (1) that it
is, not predicted of a dealer that he nmust <carry on the
busi ness of buying and selling the same goods. A person who
buys goods for consunption in the, process of manufacture of
articles to be sold by himis a dealer within the neaning of
the Hyderabad General Sales Tax Act 14 of 1950. |In H Abdu
Bakshi and Bros’'s case(l) the assessees sold skins, after
tanning hides and skins purchased by them In the process
of tanning, they had to use tanning bark purchased. by them
This Court held that the turnover arising out of the tanning
bark purchased by the assessees for consunption in the pro-
ces of tanning was liable to tax on the footing that the
assessees were carrying on the business of buying goods,
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even though the goods bought were consuned in the process of
t anni ng. In dealing with the question whether an activity

of purchase of goods required for consunption in a
manuf acturing process may be regarded as a business, the
Court observed (at p. 647)
"A person to be a dealer nmust be engaged in
the business of buying or selling or supplying

goods. The expression 'business’ t hough
extensively used is a word of indefinite
import. In taxing statutes it is used in the

sense of an occupation, or profession which
occupies the. time, attention and | abour of

a person, normally with the object of nmaking
profit. To “regard an activity as business
there nmust be a course of dealings, either
actually continued or contenplated to be
continued “with a profit notive, and not for
sport or pleasure. But to be a dealer a
person need not followthe activity of buying,
selling. and supplying the sane conmodi ty.
Mere buying for personal % consunption, i.e.
without a profit notive, will not nmake a
person 1 dealer within, the meaning of the
Act, but a person who consunes, a com nodify
bought by himin the course of his trade, or-
use in nmanufacturing another. commodity for
sale would be regarded-as a dealer. The
Legi sl ature has not nade sale the very article
bought. by a person-a condition for treating in
as a dealer; the definition nerely requires
that the.. buying, of the. commobdity nentioned
in rule 5 (2) nust bein; the course of

busi ness. i.e. nust be for sale or, use with a
view. to make profit, out-of. the integrated
activity of - ~buying -and, disposal. The

commodity may itself be converted into another

(1)15 S. T.C. 644.

495

sal eable commodity, or it nmay be used ‘as an

ingredient or in aid of a manufact uri ng

process leading to the production of such

sal eabl e comodity. "
This Court agreed with the view expressed in L. M S. - Sadak
Thanby & Co. v. The State of Madras(l) in which a simlar
guestion was decided by the Hi gh Court of Madras. |In~ that
case the assessee had purchased tanning bark -and had
consunmed it in tanning raw hides. The Madras H gh Court
hel d that the buying of goods was in the course of business
since it was associated with the business of tanning of
hides carried on wth a profit-naking notive., These
deci sions support the contention of the State that  price
paid for goods bought for consunption in rmanufacturing an
article for sale is exigible to purchase-tax even if the
goods purchased are either destroyed or transformed into
anot her speci es of goods.
Counsel for the appellants urged that in the cases of H
Abdul Bakshi and Bros.(1) and L. M S. Sadak Thamby & Com
pany(2) the assessees were carrying on the business of
selling goods manufactured by them and for the purpose of
manuf acturi ng those goods certain other goods were purchased
and consuned in the process of manufacture, but here the
goods are not consuned in producing another comodity for
sale, and on that account the two cases are distinguishable.
The answer to that argunment rmust be sought in the terns of
s. 7. The phraseology used in that section is somewhat
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i nvol ved, but the neaning of the on the sale price of the
goods, purchase-tax is payable by a deal er who buys taxable
goods in the course of his business, and (1) either consunes
such goods in the manufacture of other goods for sale, or
(2.) consunmes such goods otherw se; or (3) disposes of such
goods in any manner other, than by way of sale in the State;
or (4) despatches themto a place outside the State except
as a direct result of sale: or purchase in the course of
interState trade or commerce. The assessees are registered
as deal ers and they have purchased building materials in the
course of their business: the building materials are taxable
under the Act, and the appellants have consuned the
materials otherw se than in the manufacture of goods, for
sale and for a profit-nmotive. On the plain words of s. 7
the purchase price is taxable.

M. Chagla for the appellants urged that the expression "or
otherwi se" is intended to denote a conjunctive introducing a
specific ~alternative to the words for sale imediately
pr ecedi ng. The clause in which it occurs neans, says M.
Chagla, ‘that by s. 7 theprice paid for buying goods
consunmed in the manufacture of other goods, intended to be
sol d or otherw se disposed of,

(1) 14 S. T.C. 753. (2)15 S. T.C. 644.

496

alone is taxable. /W do not think that that is a reasonable
interpretation of the expression "either consumes such goods
in the manufacture of other goods for sale -or otherw se".
It is intended by the Legislature that consunpti on of goods
renders the price paid for their purchase taxable, if the
goods are used in the manufacture of other goods for sale or
if the goods are consuned otherw se.

The decision in Versova Koli Sahakari Vahatuk Sangh Ltd. wv.
The State of Maharashtra(l) on which reliance was placed by
M. Chagla has, in our judgnent, no application. I n that
case a society registered under the Bombay Co-operative
Societies Act, 1925, carried on the business of transporting
fish belonging to its nmenbers fromfishing centres’ to the
markets and vice versa. For preserving fish in the course
of transport, the society used to purchase ice, and the
menbers, whose fish was transported, were charged for the
gquantity of ice required in respect of their baskets  of
fish. The difference between the price paid by the society
for ice purchased and the charge nmade by the society for ice
supplied was brought to tax by the Sales Tax Oficer under
the Bonbay Sal es Tax Act, 1959. The Hi gh Court ~ of Bonbay
held that the society was not supplying ice wth the
intention of <carrying on business in ice, and on that
account the society was not a "dealer” within the definition
of that termin s. 2(11) of the Act in regard to the supply.
of ice by it toits nmenbers. In that case the taxing
authority did not seek to inmpose purchase-tax : he sought to
bring to tax the difference between the price paid by the
society for purchasing ice and the charges which it nade
fromits menbers for supplying ice, and the Hi gh Court  held
that in supplying ice the society was not carrying  on
business in ice, and on that account was not a "dealer".
Whet her in a particular set of circunmstances a person may be
said to be carrying on business in a comodity nust depend
upon the facts of that case and.,to general test nmay be
applied for determ ning that question

The appeals fail and are dism ssed with costs. One hearing
f ee.

V.P. S. Appeal s di sni ssed

(1) 22 S.T.C. 116.

497
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