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ACT:

I ncome Tax Act, 1961: s. 41(2) Income Tax Act, 1922, s.
10(2) (vii)-Auction sale of properties of the assessee for
failure to pay cane cess-Wether conpulsory sale-Excess
amount over different between the original and witten down
val ue- Whet her gai n from busi ness chargeabl e to Tax.

U.P. Zam ndari - Abolition & Land Reforms Act, 1950: ss.
279 & 341/ U.P. Zamindari Abolition & Land Reforns Rules,
1952: rr. 281 & 285-MAttachment of property and sale by
auction-sale certificate- Whet her itself operat es as
effecting transfer of property.

Code of Civil Procedure: s. ~65-Applicability of to
proceedi ngs under the U P.  Zami ndari Abolition & Land
Ref orns Act 1950.

HEADNOTE

Section 279 of the U. P. Zanmi ndari Abolition and Land
Reforms Act specifies the npdes for the recovery of  an
arrear of land revenue. Rule 281 of the Rules framed under
the Act, authorises the Collector to sell the attached
i movabl e property of a defaulter by auction, and provides
for confirmation of the sal e by an - order of the
Conmi ssioner. Rule 285-Mrequires the Collector to grant the
purchaser a certificate that he has purchased the property
and provides that such certificate shall be deened to be a
valid transfer of such property.

A certain anmount was payable by the assessee to the
State on account of arrears of cane cess which was
recoverable as arrears of |and revenue. In proceedings for
its recovery the Collector attached the assesse’s mlls and
put them to auction sale on Novenber 10, 1955. The entire
amount of purchase noney had been paid on Decenber 8, 1955.
However, the requisite sale certificate under r. 285-Mcould
not be issued till July 4, 1956 on account of the objections
rai sed by the assessee.

In assessment proceedi ngs for the assessnent year 1957-
58, the
199
I ncome-tax officer called upon the assessee to explain why
the excess anount which he had received on sale of the
bui | di ngs, machinery and plant over the difference between
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the original and the witten down value should not be
subjected to tax under cl. (vii) of sub-s. (2) of s. 10 and
under s. 12B of the Indian Incone-tax Act, 1922. The
assessee contended (i) that an auction sale being a
conpul sory sale was not a sale wthin the neaning of cl
(vii) of sub-s. (2) of s. 10; and (ii) that the sal e having
been conpleted prior to March 31, 1956, it did not attract
the provisions of s. 12Brelating to capital gains, which
becane effective fromApril 1, 1956 only. The |ncone-tax
officer rejected the aforesaid contentions and conputed the
profits under s. 10 (2) (vii) at Rs.10,07,000 and the
capital gains wunder s. 12B at R S.. 10, 23, 210. The nmatter
ultimately went before the H gh Court which decided in
favour of the Revenue.

In the assessee’s appeal to this Court it was contended
(i) that «cl. (vii) of sub-s. (2) of s. 10 of the Incone-tax
Act, 1922 had no application because an auction sale was not
a voluntary sale; and (ii) that the sale nust be regarded as
havi ng taken place on Novenber 10, 1985 when the auction was
held and " not on - July 4, 1956 when the sale certificate was
i ssued, for the property should be deened to have vested in
the purchaser fromthe tinme when it was sold and not from
the time when the sal e became absolute and that being so, s.
12B did not extend to the sale.

Di sm ssing the appeal, the Court
N

HELD: 1. The sale of the properties of the assessee
falls within the scope of cl. (vii) of sub-s. (2) of s. 10
of the Indian Income-tax Act, 1322. it cannot be said that
the el ement of consent essential to the character of a sale
was absent altogether fromthe transaction. The levy of cane
cess was inmposed under a statute in respect-of an activity
carried on voluntarily by the assessee. Wen entering upon
and carrying out that activity the assessee was fully
conscious that he did so subject to the provisions of the
statute, and that in the event of default of paynment of
cane-cess it was exposing itself ‘to recovery proceedi ngs as
arrears of land revenue. The assessee was al so aware that
recovery could be affected by an_ auction sale of its
property. The assessee thereby agreed to be bound by the
structural framework inmposed by the statute around the
activity. and, therefore, agreed to an auction sale of its
properties in the event of its failure to pay the cane-cess.
[205C-; 204G H, 205A-C

Cal cutta El ectric Suppl y Cor porati on Lt d- V.
Comm ssi oner of
200
I ncome-tax, West Bengal, [1951] 19 ITR 406; Indian Steel &
Wre Products Ltd. v. State of Madras, [1968] 1 SCR 479; and
R B. Lachman Das Mhanl al & Sons v. Comm ssioner of | ncome-
tax, U P., [1964] 54 ITR 315, referred to

2. The date on which the sale certificate was issued
should be the date on which the sale nmnust be regarded as
having taken place. It is only when the property is
transferred that it can be deenmed to nave vested in the
purchaser. Rule 285-Mof the U P. Zannindari Abolition and
Land Refornms Act, is explicit in its terns. Wen the sale
certificate itself operates as effecting the transfer of the
property, no question arises of relating the transfer back
to the date of auction. [205E; 260A-B]

The procedure incorporated in the U P. Zam ndari
Abolition and Land Reforms Act, and the Rul es made under it,
specifically exclude the operation of s. 65 of the Code of
Cvil Procedure. Section 341 of that Act applies the Code
only so far it is consistent with the provisions of the Act
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and not in derogation of it. [206B-C

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 1348
(NT) of 1974

Fromthe Judgnent and order dated 7.1.1974 of the
Al l anabad High Court in I.T.R No. 364 of 1971

S.C. Manchanda, V.J. Francis, NM Popli and Uja
Singh for the Appellant.

V. CGouri Shankar and Mss A Subhashini for the
Respondent .

The Judgrment of the Court was delivered by

PATHAK, J. This appeal is directed against the judgnent
of the All ahabad H gh Court answering the follow ng question
in the negative:

"1. Wether on the facts and in the circunstances
of the case, the Tribunal was justified in
hol di ng that the provisions of sections 10(2)
(vii) of the Incone-tax Act, 1922 were not
attracted?
2. \Wether on the facts and in the circunstances
of the
201
case, the /Tribunal was justified in holding that
the sale had taken place before 1.4.1956 and,
therefore, the provisions of section 12B of the
I ncome-tax Act 1922 were not attracted?"
The assessee, a public limted conpany, was put into
liquidation under the orders of the Al ahabad High Court. An
amount of Rs. 8,58,893/5/6 was payable by the assessee to
the State of Utar Pradesh on account of arrears of cane-
cess. In proceedings for recovery of that ampunt as arrears
of land revenue, the Collector of Deoria attached the
assessees mlls and put themto auction sale on Novenber 10,
1955. The | and, building, nachinery and parking grounds were
sold for Rs. 24,00,000 while the noveable properties
including mll stores, spare parts, tools and equi pnment were
sold for Rs. 1,80,000. Al the properties were purchased by
the Kanpur Sugar Works (P) Ltd., Al though the sale was held
on Novenber 10, 1955, the sale certificate under rule 285 M
of the U P. Zamindari Abolition and Land Reforns Rul es, 1952
could not be issued till July 4, 1956 on account - of
obj ections raised by the assessee, in spite of the fact that
the entire anmount of purchase nmoney of Rs.25,80,000 had been
paid by the purchasers on Decenber 8, 1955. During the
period in which the objections were pending, i.e., Novenber
10, 1955 to July 2, 1956, the Government of |ndia appointed
an Authorised Controller to run the sugar mlls 'by a
notification dated Novenber 25, 1955.

After possession of the nills was given to the
purchasers, a suit was filed by them against the assessee
claim ng damages for loss of profits on account of the
possession of the mlls not having been delivered to them
i mediately after the auction sale. In the suit the
purchasers clained, in the alternative, conmpensation for
| oss of interest on Rs.25,80,000 fromthe date of deposit of
the sale price to the date of delivery of the mlls. The
claimof the purchasers was ultimately settled by conprom se
for a sumof Rs.1,25,000.

I n assessnment proceedi ngs for the assessnent year 1957-
58, the relevant accounting period being the year ended
Oct ober 31, 1956, the Income-tax O ficer called upon the
assessee to explain why the excess anpbunt which the assessee
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had received on sale of the building, machinery and pl ant
over the difference between the original and the witten
down val ue should not be subjected to tax under cl. (vii) of
sub-s. (2) of s. 10 and wunder s. 12B of the Indian |Incone
Tax Act, 1922. The assessee replied stating that (1)
si mul t aneous comput ati on

202

of incone under cl. (vii) of sub-s. (2) of s. 10 and of
capital gains wunder s. 12B anpbunted to double taxation and
was against the principles of natural justice and the

legislative intention; (2) the sale being a conpul sory sale
was not a sale within the neaning of cl. (vii) of sub-s. (2)
of s. 10; (3) noveable property was exenpt from capita
gains tax; and (4) as the sale was conplete before April 1,
1956 it did not attract the provisions relating to capita
gai ns which becane effective from April 1, 1956 only.
Alternatively, it was clainmed that the value of the mlls as
on January 1, 1954 was much higher than that determ ned and
the assessee was not liable to tax on capital gains. The
I ncome-tax O ficer rejected the contentions raised by the
assessee, -and conpl eted the assessnment under sub-s. (3) of
s. 23 read with sub-s. (1A) of s. 34 of the Indian |Incone-
tax Act, 1922 on March 29, 1965, computing the profits under
cl. (vii) of sub-s.. (2) of s. 10 at Rs. 10,07,000 and the
capital gains at Rs. 10,23,210. The Incone-tax Oficer did
not find any substance in the assessee’s contention that the
value of the fixed assets of the mlls was Rs. 18, 50,000 as
on January 1, 1954 ‘and that there was no justification for
initiating the assessment proceedings under sub-s. (1A) of
s. 34 of the Indian Inconme-tax Act, 1922.

On appeal by the _assessee the Appellate Assistant
Conmi ssioner, by his order dated May 1, 1968, agreed with
the Income-tax O ficer that the sale attracted cl. (vii) of
sub-s. (2) of s. 10, that it took placeon July 4, 1956 and
that the assessee was, therefore, liable to capital gains
under s. 12B. But contrary to the view taken by the | ncome-
tax Oficer, the Appellate Assistant Conm ssioner held that
the assessee was entitled to substitute the market val ue of
the machinery as on January 1, 1954 in place of its cost
price under cl. (iii) of s. 12B, and accordingly reduced the
capital gains fromRs. 10,23,210 to Rs.4, 89, 343.

Both the Revenue and the assessee filed appeals before
the Inconme-tax Appellate Tribunal. Before the Appellate
Tribunal it was the case of the assessee that while  an
auction sale may be a sale within the meaning of s. 12B it
was not a sale as contenplated under cl. (vii) of sub-s. (2)
of s. 10. It was urged that a conpul sory sale was not a sale
for the purposes of cl. (vii) of sub-s. (2) of s. 10. It was
al so urged that as the auction sale had taken place prior to
March 31, 1956 the assessee was not |liable to tax on capita
gains at all. The Appellate Tribunal by its order  dated
January 31, 1970 allowed the assessee’s appeal and disni ssed
the Revenue appeal. It accepted both the contentions of the
assessee and did not find it necessary to go into the
guesti on whet her
203
the Appellate Assi st ant Conmi ssi oner was right in
substituting the nmarket value of the machinery as on January
1, 1954 in place of its cost price wunder cl. (iii) of s.
12B.

At the instance of the Conm ssioner of |Incone-tax,
Lucknow the Appellate Tribunal referred the two questions of
law set out earlier to the Hi gh Court for its opinion. On
January 7, 1974, the H gh Court pronounced judgnment in the
reference in favour of the Revenue. And now this appeal
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Shri S.C. Manchanda, appearing for the assessee, has
raised two points before us. The first contention is that
cl. (vii) of sub-s. (2) of s. 10 of the Indian Incone-tax
Act 1922 has no application because a sale effected for
recovering arrears of cane-cess as an arrear of |and revenue
is not a voluntary sale and does not fall within the terns
of the relevant statutory provisions. The second contention
is that the sale nust be regarded as having taken place on
Novenber 10, 1955 when the auction was held and not on July
4, 1956 when the sale certificate was issued, and that being
so s. 12B which took effect fromApril 1, 1956 does not
extend to the sale. These are the only two contentions
before us, and in our opinion, they can be disposed of
shortly.

Clause (vii) of sub-s.  (2) of s. 10 of +the Indian
I ncome-tax Act, 1922 provides for the conputation of profits
and gains chargeable to tax under the head ’business’ after
maki ng the foll ow ng all owances:

"(viii) in~ respect of any such buil ding, nachinery
or plant which has been sold or discarded or
denoli shed or destroyed, the anmount by which the
witten down value thereof exceeds the anmpbunt for
whi ch the building, nachinery or plant, as the
case may be, is actually sold or its scrap val ue:

Provi ded that such anpunt is actually witten
off in the books of the assessee:

Provi ded further that where the anount for
whi ch any ‘such building,” machinery or plant is
sol d, whether during the continuance of the
busi ness or . after the  cessation thereof, exceeds
the witten down value, so nuch of the excess as
does not exceed the di f ference between the
original cost and the witten down val ue shall be
deened to be

204

profits of the previous year-in which the sale took
pl ace:

XXX XXXX XXXXX"

The argument for the assessee is that the word "sold" in the
clause refers to a sale transaction -affected on the free
volition of the seller and not where it is in the nature of
a conpul sory transfer for recovering an —arrear of land
revenue. Reliance is placed on Calcutta Electric ~Supply
Corporation Ltd. v. Conmm ssioner of Incone-tax, Wst Bengal

[1951] 19 |ITR 406, where the Calcutta H gh Court l|aid down
that the word "sale" in its ordinary neaning, was a
transaction entered into voluntarily between two persons,
the buyer and the seller, and that, therefore, the
requisition of an electricity generating plant by the
CGovernment under sub-rule (1) of rule 83 of the Defence of
India Rules, not being a voluntary sale, did not fall wthin
the mischief of cl. (vii) of sub-s. (2) of s. 210. Qur
attention has also been drawn to Indian Steel & Wre
Products Ltd v. State of Madras, [1968] 1 S.C.R 479. In
that case this Court was called upon to consider whether the
supplies by the appellant of <certain steel products to
various persons in the State of Madras under the Iron and
Steel (Control of Production and Distribution) Oder, 1941
could be regarded as sales for the purposes of the Mdras
CGeneral Sales Tax Act. The Court observed that the
transactions nust be treated as sal es because the el enent of
nutual assent was hot excluded altogether from the
transactions. Learned counsel seeks support fromthat case
in support of his subnission that the el ement of consent is
essential to the character of a sale. A third case, R B
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Lachman Das Mhanlal & Sons v. Comm ssioner of |ncome-tax,
UP., [1964] 54 ITR 315 has been placed before us but
nothing said therein is truly apposite to the limted
guestion before us. W have given the mtter carefu

consi deration and we think, for the reasons which follow,
that there is no escape from the conclusion that the
transaction in this case constitutes a sale for the purposes
of cl. (vii) of sub-s. (2) of s. 10.

The I evy of cane-cess was inposed under a statute in
respect of an activity carried on voluntarily by the
assessee. When entering upon and carrying out that activity
the assessee was fully conscious that he did so subject to
the provisions of the statute. The statute provided for the
| evy of cane-cess and its recovery, in the event of default
of payment, as arrears of |and revenue. What was done in the
present case

205
was to recover the arrears of cane-cess as arrears of | and
revenue. Al along, therefore,  the assessee was aware that

when it ‘entered upon and carried out an activity attracting
cane-cess-it was exposing itself to recovery proceedi ngs as
arrears of land revenue. The assessee was aware that
recovery could be affected by an auction sale of its
properties. It can be inferred fromthe circunstance that by
enmbarki ng upon the activity which attracted cane-cess the
assessee agreed to be bound by the structural franmework
i nposed by the statute around that activity, -and, therefore,
agreed to an auction sale of its properties as arrears of
land revenue in the event of its failure to pay the cane-
cess. W are not satisfied that the elenment of consent is
absent altogether fromthe transactions considered in this
case. W are clearly of opinion that the sale of the
properties of the assessee fall within the scope of cl
(vii) of sub-s. (2) of s. 10 of the Indian |Inconme-tax Act,
1922 and therefore, the first contention nmust be rejected.
Turning to the second contention, the question is
whet her the sale can be said to have taken place when the
properties were auctioned or on the date when ‘the sale
certificate was issued. The recovery of an arrear of |and
revenue in Utar Pradesh is governed by the provisions of
the U .P. Zamindari Abolition and Land Refornms Act and the
Rul es made thereunder. W have been taken through the
pertinent provisions, of that Act and its Rules. The High
Court, in the judgment under appeal, has nade detailed
reference to themand, in an adnirable exposition of the
law, has denonstrated that the date on which the sale
certificate was issued is the date on which the sale nust be
regarded as having taken place. W have no ‘hesitation in
endorsing that view Section 279 of the U P.. Zam ndari
Abolition and Land Reforns Act specifies the nodes for the
recovery of an arrear of Land revenue, and s. 282 prescribes
the procedure for the attachment and sale of noveable
property. Section 286 empowers the Collector to proceed
agai nst ot her i moveabl e property bel ongi ng to the
defaulter. Rule 281 authorises the Collecter to sel
i movabl e property and upon the property being auctioned
under the Rules, and the objections, if any, thereto having
been considered and disposed of, provides for confirmtion
of the sale by an order of the Comm ssioner. Rule 285-M
provides that the Collector shall thereupon put the person
declared to be the purchaser into possession of the
property, and shall grant hima certificate to the effect
that he has purchased the property to which the certificate
refers, and that such certificate shall be deenmed to be a
valid transfer of such property. It is apparent that it is
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only after the sale is confirmed and a certificate is
granted that the

206

property stands transferred and the purchaser becones the
owner of the property. Rule 285-M is explicit. The
certificate operates as a transfer of the property. As

before the Hi gh Court, |learned counsel for the assessee
relies on s. 65 of the Code of Civil Procedure in support of
his submi ssion that the property shall be deenmed to have

vested in the purchaser fromthe tine when the property is
sold and not from the time when the sal e beconmes absol ute.
The application of s. 65 turns upon the scope of s. 341 of
the U P. Zamindari Abolition and Land Reforms Act, which
applies the provisions of the Code of Cvil Procedure to the
proceedi ngs taken wunder that Act. S. 341, however, applies
the Code only so far as it can be applied consistently with
the Act and not in derogation of it. As is clear, the
procedure incorporated in the U P. Zam ndari Abolition and
Land Reforns ~Act and the Rules mnade under it specifically
exclude the operation of s.”65. \Wen the sale certificate
itself operates as effecting the transfer of the property,
no question arises of relating the transfer back to the date
of auction. It is true that the order of the Comm ssioner
confirmng the sale refers back to the auction which has
al ready taken place, but that is hardly of any nonent in
view of the terms of Rule 285M W see no force in the
second contention.

In the result the appeal fails and is dismssed with
costs.
P.S. S Appeal di sm ssed.
207




