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ACT:

Central Excises & Salt ~ Act, 1944 & Custom Act, 1962-
Custom and Central Excise Duties Drawback Rules, 1971-
Secti on 37 and Sec. 75-Rules 3, 4, 6 and 7-Di -
nmet hyl -t erepht hal at e- 1 nport  of - Whet her -assesee entitled to
full *drawback’ of custons duty paid.

HEADNOTE:

The appellants are nmanufacturers of ~ Polyester. fibre
yarn. They obtained a contract fromthe Inperial Chenica
Industries, Singapore for the supply of the said yarn and
the said concern had agreed to supply to the appellants free
of cost the di-nethyl-terephthalate (DMI) D required for the
manufacture of Polyester staple fibre yarn. The DMl was
required to be converted into polyester fibre, blended wth
vi scose indigenously and shipped to a custonmer of the ICl in
Sri Lanka. The appellant assessees obtained cust ons
cl earance permts for inport of 392 tons of DMI and al so of
178 tons of viscose stable fibre. The appellants also
obtained permssion to convert the inported DMI into
pol yester fibre under custons bond. The appellants inported
the DMI and paid the custons duty in respect thereof Section
75 of the Custons Act.’ 1962 enpowers the Central CGovernnent
to allow the drawback of the duties of custons chargeable
under the Act on any inported materials of a class or
description in the nmanufacture of such goods in accordance
with and subject to the rul es under sub-section (2). There
is an identical provision in section 37 of the Centra
Excises & Salt Act, 1944 enabling grant of draw back of
the excise duty paid in relation to such manufacture.

The Central CGovernment framed the Custons and Central
Excise Duties Drawback Rules 1971 enabl i ng dr awback
being availed of in relation to custons as well as in
relation to duties of <central excise. Schedule Il to
the notification listed the items the export of whi ch
entities an assessee to avail of the drawback facility. DM
as such was not included in the notification in respect of
whi ch drawback coul d have been avail ed of by the assessees.
The assessee therefore made an application to the Mnistry
of Finance on 23.3.1977 requesting that since it had paid
custonms duty on DMI, it was entitled to its drawback, nore
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289
particularly when its request for the manuf act ure of
t he pol yest er fibre under customns bond had been
decl i ned by the custons authorities. The application
filed by the appellants was rejected bY the Centra
CGover nient on 12.3.1978, though on a representation
nade by the Menber s of the Associ ati on of
manuf act urers of Pol yest er stapl e fabric a
notification had been issued on 2.8.76 under Secti on
25 of the Custons Act B exenpting DM from Cust ons
duty. The appel | ant t her eupon filed wit petition
in the Delhi Hgh Court which was dismssed by the
H gh Court. Hence these appeals.

Di sm ssi ng t he appeal s, but recomendi ng to
t he Central Government to consider the case of t he
appel l ants on equitable -grounds whether the relief could
be granted to it, this Court,

HELD: Though Section 75 of the Cust ons Act ,
1962 and Section 37 of the Central Excises & Salt
Act 1944 ~enpower the Governnent to provide for t he
repaynent - of ~the custons and excise duties pai d by
i ndi vi dual manufacturers also, the rules as franed (rule
3 in particular) ~provide only for a refund of t he
"aver age amount of duty paid on materials, of any
particul ar cl ass or description of goods used for
the manuf acture of export goods of that class or description
by manufacturers generally, except tothe extent prescribed
under rule 7. [300CA-B].

The rul es do not envisage a ref und of an
anmount arithmeticaly equal to the custons duty or
central exci se duty - which may have been actual ly
pai d by an individual i mport er-cum nanufacturer. | f
t hat had been the statutory i-nt endnent , it woul d
have been sinple to provide-that in all cases  where
imported raw materials are fully used in the manufacturers
of goods which are export ed, the assessee woul d
be entitled to a draw back of the cust ons or exci se
duties paid by him for the inport or on the nmanufacture.
[ 300C

There is no controversy that, in this case, the
goods exported fall under item?25. R was sought to be
cont ended that the goods fall under sub-item 2501,  but
this is clearly untenable. Sub-item 2501 represents  a

resi duary cat egory which wll not be attracted to
t he goods which clearly fall under sub-item 2502.
The notification prescribes di fferent anmount s of
dr awback under this item dependi ng on t he
conposition of the yarn and the nat ure of its
contents. It specifies an anount of Rs.43.15 per/ Kkg.
as the relief by way of drawback avai |l abl e agai nst
the goods with which we are concerned which fall ' under

clause (b) of item 2502. [300H 301B]
290

The High Court was right in concluding that the rate
of drawback in respect of the goods in question was fixed
after taking into consideration the aspect of the custons
duty payable in respect of DMI and that a consci ous deci sion
was taken that no relief in this respect should be granted
as DMI was available in the country itself. It cannot
therefore, be said that this is a case where the fixation is
contrary to the terns of rule 3, and that the assessee’s
application for determnation of a rate in his case should
be taken as an application under rule 6. [303B)

Rule 6 is also inapplicable for the reason that an
application under rule 6 should be nade before the export of
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the manufacturer’s goods which does not seemto be the case
here. [303(C

JUDGMVENT:

CIVIL APPELLATE JURISDICTION. CGivil Appeal No. 692 &
693 of 1981.

From the Judgnent and Order dated 19.5.1980 of the
Del hi High Court in WP. Nos. 883 of 1978 and 1079 of 1979.

R K. Habbu, R B. Hat hi khanwal a and B. R
Aggarwala  for the Appell ants.

Sol i J. Sorabjee,  Attorney General (NP), Kapi
Si bal , Addi ti onal Solicitor CGeneral , Vs. I ndu
Mal hotr a, P. Par nreshwar an and C. V. Subba Rao for the
Respondent .

The Judgnent of the Court was delivered by
RANGANATHAN® J. ~These two appeals involve a comon
guestion and can be disposed of by a comobn judgnent.

The guesti on is whether t he appel | ant conpani es
(herei nafter referred to as the 'assessees’) are
entitled to full "drawback’ of the custons duty  which

they had paid on the inport of di - met hyl -t er epht hal at e
(shortly referred to-as 'DMI’) for manuf act ure of
pol yester staple /fibre yarn. The assessees converted the
DMI into polyester /staple fibre in their factory at
Thane and then sent it to Bhilwara in Rajasthan wher e
t he Raj ast han Spi nni ng and Weaving MIls bl ended it
with indigenous viscose staple fibre to spin out certain
varieties of blended yarn. It ~is comon ground that the
product manufactured by this process was exported by
the assessees to |Inperial Cheni cal I ndustries Pvt .
Ltd. Singapore, who had supplied the DMI free of ' charge
to the assessees. The answer to the question revolves

around t he i nterpretation of Secti on 75 of t he
Cust ons Act , 1962 read wi th the Cust ons and
Central Exci se Duty Draw Back (Rul es, 1971
291
Section 75 of the Custons Act , 1962 enpower s
t he Central CGovernnment, by notification in-the officia

gazette, to direct, in respect of goods of any class or
description manufactured in India and exported to  any
pl ace outside India, that draw back should be al | owed
of the duties of custons chargeable wunder the Act on
any imported nmaterials of a class or description used in
the manufacture of such goods, in accordance wth and
subject to the rules framed under sub-section (2) of
the said section. Sub-section 2, which confers a rul e
maki ng power, enacts that such rules may, anobng ot her
thi ngs, provide:
"(a) for the paynment of draw back equal - to the
anmount of duty actually paid on the inported
materials wused in the manufacture of the goods
or as is specified in the rules as the average
amount  of duty paid on the material s of
t hat cl ass or description used in t he
manuf act ure of export goods of that class or
description either by manufacturers generally
or by any particul ar manufacturer;"
There is a simlar provision in section 37 of the Centra
Exci ses & Salt Act, 1944 enabling grant of draw back of
the excise duty paid in relation to such manufacture.
The Central Covernment framed the Custons and Central
Exci se Duti es Dr awback Rul es, 1971 (hereinafter
referred to as ’'the rules’), in exercise of the powers
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conferred on it wunder these two statutes. These are
conposite rul es under the above two provisions and
enabl e drawback being avai |l ed of in rel ation to

cust ons duty as well as in relation to duties of centra
exci se. Some rel evant provisions of these rules may be
guoted here. Rule 3, in so far as it is rel evant for our
pr esent pur poses, reads as fol | ows:
Rul e 3: Drawback: (1) Subject to the provisions
of -
(a) the Custons Act, 1962 (52 of 1962) and the
rul es made thereunder.
(b) the Central Excises and Salt Act, 1944 (1 of
1944) and the rul es nade thereunder, and
(c) these rules,
(a) drawback may be allowed on the export of goods
specified in Schedule Il at such amount, or at
such rates, as
292
may be determ ned by the Central Governnent.
XXX XXX XXX
(2) I'n determ ning the anmount or rate of drawback
under this rule, the Central Government shall have
regard to:
(a) the ‘average quantity or value of each class
or description of the materials from which a
particular / class of goods is ordinarily produced
or manufactured in India.
(b) the average quantity or value of the inported
materi al s or exci sable materials used f or
producti on or manufacture in Indiaof a particular
cl ass of goods.
(c) the average anount of duties paid on inported
materials or excisable materials wused in the
manuf acture of sem s, components, and internediate
products which are used in the manufacture of
goods.
(d) the average anpunt of duties paid on materials
wasted in the process of manufacture and catal ytic
agents:
Provided that if any such waste or catal ytic agent
is used in any process of nmanufacture or is sold,
the average anount of duties on the waste or
catalytic agent so used or sold shall also be
deduct ed.
(e) the average anount of duties paid on inported
material s or excisable nmaterials used for
cont ai ni ng or packi ng the exported goods.
(f) the average anpunt of duties of excise paid on
the goods specified in Schedule 1: and

(9) any other information which the Centra
Government may consider relevant or useful for the
pur pose.

Rul e 4. Revision of rates: The Central Governnent
may revise the anmounts or rates determ ned under
rule 3.
XXX XXX XXX
6. Cases where amount or rate of drawback has
not been det ermi ned:
293

(1) (a) Where no anount or rate of dr awback has
been determined in respect of any goods, any
manuf act ur er or exporter of such goods nay,
before exporting such goods, apply in witing
to the Central CGover nirent for the
determination of t he anount or rate of
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dr awback t her ef or stating all relevant facts
i ncl udi ng t he proportion in whi ch t he
materi al s or conmponents are used in t he
producti on or nmanufacture of goods and t he

duties paid on such materials or components.
(b) On receipt of an application under cl ause
(a) t he Central Gover nirent shal | after
making or causing to be made such inquiry as
it deems fit, deternmine the anount or rate
of drawback in respect of such goods.
7. Cases where anmpbunt or rate of dr awback
determined is low (l) Where in respect of any such
goods, the manufacturer or exporter finds that the
amount or rate of drawback determ ned under rule 3
or, as the case nay be, revised under rule 4 for
that class of goods is less than three fourths of
the duties paid onthe materials or conponents
used in the production or manufacture of the said
goods, he may nmke an application in witing to
t he Central CGovermment for fixation of t he
appropriate amount or rate of drawback stating al
rel evant facts including the proportion in which
the materials or~ components are wused in t he
production or ~manufacture of the goods and the
duties paid on such nmaterials or conponents.
(2) On receipt of the application referred to
sub-rule (1) the Central Government may, after
maki ng or ‘causing to be made such inquiry as it
deens fit, allow paynent of drawback to such
exporter at such ampunt or at suchrate as may be
determ ned to be appropriate if the anmount or rate
of drawback determ ned under rule 3 or, as the
case may be, revised under rule 4, is in fact |ess
t han three fourth of* such anount or rate
det erm ned under this sub-rule.

Schedule Il to the notification by which the rules were
promul gated listed the itens the export of which entitles an
assessee to avail of the drawback facility. Item25 of the

l'ist reads thus:

"Synthetic and regenerated fibre, textile vyarn

thread, tw nes, cords and ropes

294

It is comon ground that the goods exported by the assessees
fall under item 25 above. There is also no controversy that
the DMI inported by the assessees was  used for t he
manuf acture of the above comodity and that, on the inport
of the DMI, the assessees have paid custons duty.
The rates of drawback available in respect of various goods
were notified by the Central Governnent in due course.
Agai nst serial no 25, the notification set out the rates of
drawback as foll ows:

Serial Sub Si. Description of Rat e of
No. No. goods Dr awback
25. SYNTHETI C AND REGENERATED

FI BRES ANDY TEXTI LE YARN
THREAD, TW NES, CORDS AND

ROPES
Brand rate to be
2501 Synt hetic and regenerated fixed on an
fibre and textile yarn, application from
thread, tw nes, cords and the individua
ropes not el sewhere manuf act ur er

speci fi ed. exporter.
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2502 (a) Yarn of above 21 BWS Counts
or above 14 n.f. counts, spun
whol |y out of either viscose rayon
fibre or acetate fibre or polyster
fibre, polyamde fibre or acrylic
fibre or wool, or froma comnbination
of two and not nore than two of the
above nentioned fibres, or a
conbi nati on of any one of the above
mentioned fibres with either cotton
or silk (but excluding yarn spun out
of fibres obtained fromfibre wastes,
yarn waste or fabric wastes, by
gernetting or by any other process:

(a) Cellulosic fibre content: Rs. 1.80 (Rupees one and
pai se eighty only) per Kkg.
295
(b) Polyester fibre content: Rs. 43.15 (Rupees forty
three and paise fifteen
only) per kg.
(c) Acrylic fibre content: Rs.37.75 (Rupees thirty

seven and paise seventy
five only) per kg.

(d) Polyam de fibre content: Rs. 16.40 (Rupees Sixteen
and paise forty only) per
kg.

(e) Wbol contents:

(i) in the worsted yarn of Rs. 18..95 (Rupees

Weavi ng qual ity nade wool Ei ght een and pai se

t op. ninety five only) per
kg.

(ii) in the worsted yarn of Rs. 13.55 (Rupees

weavi ng quality not rmade from Thirteen and paise fifty

wool top. five only) per kg

(iii) in the worsted Hosiery Rs. 16. 65 (Rupees Sixteen

yarn and worsted hand knitting and pai se sixty five

yarn made from wool top. only) per kg.

(iv) in the worsted hosiery yarn Rs.11.25 (Rupees Eleven

and worsted hand knitting yarn and Paise twenty five

not made from wool top. only) per kg

(v) Bye content if the yarn is Rs. 0. 85 (Ei ghty five

dyed pai se only) per kg.

XXX XXX XXX
It will be seen fromthe above table that the assessees

are entitled to a drawback of Rs.43.15 per kg. of the
pol yester fibre content of the yarn exported by them We
are informed that this is the rate of central excise duty
payable in respect of the nmanufacture of  yarn having
pol yest er fibre content. For reasons to be stated
presently, the assessees had to pay no central excise duty
for the manufacture and hence there was admttedly no
guestion of the assessee getting a drawback to this ‘extent.
The point raised by the assessee is that, having paid
customs duty on the DMI , it was entitled to a drawback in
respect of the custons duty paid by it on the DM. Since
this was not included in the notification of the Centra
Covernment, the assessees nmade an application to t he
M nistry of Finance on 23.3.1977 requesting that drawback of
the entire custons duty nmay be sanctioned. This request,
296

however, was rejected by the Central Governnent by a
comuni cation dated 12.3.1978. This comunication was in the
foll owi ng ternmns:

"Under Rule 3 of the Customs and Central Excise

Duties Drawback Rules 1971, all industry rates of
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drawback on polyester viscose blended yarn have
been deterni ned and announced under serial no. 2502
of the Drawback Schedule. The said rates have been
deternmined at the material tinme, after taking into
consi derati on:
(a) duty incidence of raw materials used in the
manufacture of viscose fibre, plus the Centra
Exci se duty on viscose fibre and
(b) the Central Excise duty on polyester fibre in
respect of polyester yarn. However, no raw
material duty for manufacture of pol yester yarn
was taken into account, as the same (DMI) is
avai | abl e i ndi genously and is exenpted from Centra
Excise Duty. For the rates deternmined effective
from 18.8.1977 however the duty incidence on DM
has al so been taken into consideration on the basis
of weighted average of inported and indigenous
material.”
The assessees, dissatisfied with this decision of the
Central = ‘Governnent, preferred a wit petitionin the Delh
H gh Court, which was .dismssed by the Hgh Court on
19.5.80. Hence the present appeals.
At this stage, it may be necessary to outline sone
facts which may be relevant for appreciating the background
in which the assessees’ counsel urged strongly the
equitable, if not also legal, clainms of the appellant for
the drawback of the custons duty. Counsel clains that the
assessees were alnost the first group of entrepreneurs in
India to nmanufacture polyester fibre yarn. They had been
fortunate enough to obtain a contract from the Inperia
Chemical Industries, Singapore. By a letter dated 2.4.75
this concern agreed to supply free of cost the DMI required
for the manufacture of blended yarn consisting of 67 per
cent polyester and 33 per cent viscose fibre. The DMI was
to be converted in polyester fibre, blended wth viscose
i ndi genously and shipped to a custoner of the ICl 'in Sr
Lanka. Thereupon, on 2.6.75, the assessees obtai ned custons
cl earance pernmits for inport of 392 tons of DMI and al so of
178 tons of viscose staple fibre. Eventually, however, the
viscose staple fibre was obtained indigenously -and the
inmport permt, to this extent, was not wutilised by the
assessee. At the
297
time of obtaining this permt, the assessees al so - obtained
perm ssion to convert the inmported DM ~into pol yest er
fibre under cust ons bond. The <condition attached to
t he Customs C earance permt was in the foll ow ng
terms:
"The firm wll convert the i mport ed DMT
into pol yester fibre wunder Custons bond. The
firm will then nove the polyester ‘fibre so
manufactured and the inported vi scose | staple
fibre under bond to t he bonded
war ehouse of Rajasthan Spinning and Weavi ng
MIls, Bhi | war a- Messrs. Raj ast han Spi nni_ng
and Weaving Mlls wil | t hen manuf act ure
under bond polyester viscose yarn on behal f
of the firm The polyester viscose fibre yarn
wil | t hen be exported by the firm to t he
over seas buyers who have supplied the DMr
and Vi scose staple fibre on CCP basi s
or their nominees.........

If these conditions had been fulfilled the assessees would

have had no problens. The polyester fibre would have

been manuf act ur ed under customs bond and this woul d
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have obviated paynent of custons duty by the assessees.
So also, the production of the blended yarn at t he
Raj ast han Spinning and Waving MIls would have been
under Central excise supervision and no excise duty would

have been payable on the manufacture. Unfortunately,
however, the cust ons authorities were not in a
position to permt the conversion of the DMT into

pol yester fibre under custons bond for reasons which are
not at present rel evant and which are not bei ng
chal | enged in t hese pr oceedi ngs. The assessees’s
request for the nmanufacture of polyester fibre under
customs bond was declined by the custons aut horities
on 2.4.1976. Perhaps ‘anticipating this difficulty, the
Association of Polyester  Staple Fibre Manufacturers at
Bonbay nmade an application to the Central Governnent
on 26.3.1976 praying for exenmption from custons duty
on DM required for the nmanufacture of polyester staple
fibre. “This letter points out:

“Menber s of this Associ ation manuf act ur e
pol'yest er staple fibre. One of our nenbers has
received an advance licence for the inport of

DM, a photostat -~ copy of which we attach
herewith. This DMIris to be wused for manufacture
in polyester fibre and the polyester fibre t hen
converted into yarnto be supplied agai nst
export orders. Qur nenbers wish to explore
possibility of [larger export ~business in this
manner. | ndigenous supplies of both DMI and glyco
are
298
i nsuf ficient to meet t he donestic mar ket
requi rements and export business can only be done
by inport of the two materials. ~Fulfilling export
orders by using advance licences as the one issued
to our nenber poses certain problens because the
i cence stipul ated manuf acture under Custons Bond.
You wil | appreci ate the difficulty in
manuf act uri ng under bond when the fibre for export
constitutes only a portion of t he tota
manuf acture of the factory. If DMI and glyco
could be included in the schedule to the customs
Notification GSR 183, the procedural difficulties
in manufacturing wunder Bond wll not appl y-
Exports of yarn nmade fromraw naterials ~obtained
agai nst advance |icences could earn considerable
forei gn exchange because of the value added during
processi ng.
One of the assessees also nmade a simlar ‘request _ and,
eventually, a notification was issued on 2nd August, /1976
under s. 25 of the Custonms Act exenpting DMI from  custons
duty. The CGovernnent of India also wote to one- of the
present appellants on 9.9.76 drawing attention to the said
notification and stating that with the issue of this
notification. The assessees’ probl em woul d appear to  have
been sol ved. This, however, was not correct. The
notification exenpted future inports of DMI from custons
duty but the assessees, having inported the DMI earlier, had
to clear the sane after paying custons duty thereon. Hence
their request for a drawback of the customs duty already
paid by them the refusal of which has led to the present
litigation.

On behalf of the appellants, it is contended that the
Custons Act contains provisions enabling thd GCovernment
either to exenpt goods under section 25 fromthe 1levy of
Customs duty at the tine of inport or failing this, to
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permt a drawback of custons duty paid in the event
of the conditions set out in section 75 being
fulfilled. In the present case, an exenption under
section 25 of the Custonms Act was in fact notified
but wunfortunately this happened only in August,
1976. By this time, the assessees had already
inmported the DMI. This they were obliged to do
because of a tine-bound programme for export of the
manuf actured fibre to Sri Lanka. Counsel states
that, from the very outset, the assessees had
proceeded on the footing that they would be
obtaining exenption fromcustons and excise duty
because, apart from getting some conversi on charges
from the 1Cl, their own margin of profit on the
transaction was not substantial. That is why even
at the time of obtaining the custons clearance
permit they had sought for permission to convert

DMI i nto pol yester under custonms bond. |f that had
been
299
done, there would have been no necessity to pay cust ons
duty at all. Unfortunately, because t he depart ment
| acked facilities to supervise such an operation, t he

attenpt of the assessees was only partially successfu

in that they were 'able to get only the production of
the blended fibre done under Central Excise supervi si on

The initial stage of conversion from DMI to pol yest er
fibre coul d not be done under customs ‘bond. It is
poi nted out that the Governnent of I ndi a had exenpted
DMI from custons duty only -on the basi s of the
representati ons made by the assessees and it is  urged that
t he r ef usal to grant drawback of custons duty to
assessees is wholly unjustified.

The object of S. 75 of the Custons  Act, read wth 'S 27
of the Central Excise Act, is obviously to provide that in
cases where certain goods are _inported for compl ete
utilisation in the manuf act ure of goods which are
exported, the inporter should be able to obtain relief
in respect of custons and excise duties. In the present case
there is no controversy that the DDMT. inported by the
assessee was utilised for the manufacture of  pol yester

staple fibre and that the final product was fully
exported to Sri  Lanka. The notification nade under
t he rules framed for this purpose, however, provides
only for a drawback in respect of the exci se duty
i nvol ved in the mnufacture of polyester staple fibre
but not the custons duty on the raw material actually
i mported. Sri Habbu, |earned counsel , cont ends t hat
this notification, in fact, is contrary to the provision
contained inrule 3 which obliges the CGover nrrent | in

det er m ni ng the ampunt or rate of drawback, -to have
regard, anong other things, to the anount of duties

paid on inported or excisable material used in t he
manuf act ure of the exported goods. He submits that, in
SO far as the rates prescri bed by the Centra
Gover nnent do not take into account t he el enent

of import duty on DMI, the fixation is not in accordance
with the rule. According to him t her ef or e, this
case’'falls under rule 6 which enables an assessee to

apply to the Central CGover nient to det erm ne a
dr awback wher e none has been det er m ned. The
Central CGovernment, he submits, was in error in rejecting
the assessees’ application as one falling under rule 7
and, therefore not mai nt ai nabl e bot h in law and

equity.
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Havi ng hear d t he | ear ned counsel for the
assessees at sone length, we are of opinion that the
H gh Court was right in rejecting t he assessees
cont enti ons. W think that the assessees’ argunent s
are based on a basic misapprehension that, under t he
Act s and rul es, a manufacturer is automatically
entitled to a drawback of the entire custons and
exci se duties pai d by him if t he terns and

condi tions of

300
S. 75 are fulfilled. Though S. 75 of the Custonms Act and S.
37 of the Central Excises & Salt Act enpower the CGovernnent
to provide for the repaynment of the custons and excise
duties paid by individual manufacturers also, the rules as
franed (rule 3 in particular) provides only for a refund of
the "average anount- of duty paid on nmaterials" of any
particular class ~or description of goods wused for the
manuf acture of export -goods of that class or description by
manuf acturers - generally, except to the extent prescribed
under rule 7 (to be noticed presently). The rules do not
envi sage —a refund of an ampunt arithnetically equal to the
custonms duty or central excise duty which may have been
actually paid by an -individual inporter-cum manufacturer
If that had been the statutory intendment, it would have
been sinple to providethat in all cases where inported raw
materials are fully used in the manufacture of goods which
are exported, the assessee would be entitled to a drawback
of the custonms or excise duties paid by himfor the inport
or on the manufacture. On the other hand, S. 75(2) requires
the ampunt of drawback to be determ ned on a consideration
of all the circunstances prevalent in a particular trade and
the fact situation relevant in respect of each of " various
cl asses of goods inmported and manufactured. The need for
provi di ng an el aborate process of deternination as envi saged
inrule 3is this. There may be different manufacturers of
a particular manufactured item Sonme of them may be using
i ndi genous material and sone may be inporting sone’ of the
raw naterial. Simlarly, in the process of manufacture
also, there my be difference between nanufacturer and
manuf acturer. That is why the drawback rul es provide for a
determ nati on of the drawback after taking into account the
"average" anount in respect of each of the —various itens
specified inrule 3 in relation to each type of goodslisted
in Schedule Il. The notification issued al so determ nes-the
conposite drawback available in respect of both custonms and
excise duties to inmporters-cum manufacturers in respect of
various categories of goods. |In other words, the amunt of
drawback is not intended to be the ambunt of the duties that
may have been paid by individual manufacturers; it is to be
det erm ned by considering the overall position prevalent in
the country in respect of each of the categories of trade in
the goods specified in Schedule Il. W think that, if. this
basi c principle is understood, the decision of t he
CGover mrent woul d become intelligible and rational

There is no controversy that, in this case, the goods

exported fall under item25. Learned counsel sought to
contend that the goods here fall under sub-item 2501 but
this is clearly wuntenable. Sub-item 2501 represents a
residuary category which will not be attracted to the
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goods here which clearly fall under sub-item 2502. The
notification prescribes different anmounts of dr awback
under this it@n depending on the conposition of t he
yarn and the nature of its contents. It specifies an
amount of Rs.43.15 per Kg. as the relief by way of
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dr awback avai l able against the goods wth whi ch we
are concerned which fall under clause (b) of item 2502.

Thi s much indeed, was conceded before the H gh Court.
Once we understand the principles on which and t he
schene according to which the rates of drawback are to be
and are determ ned as explained earlier, the plea of the

appel | ant s, that the anount of drawback determned is
not hi ng nor e t han t he exci se duty payabl e on
manuf acture of blended fibre with polyester fibre, content
and that the notification has erred in over | ooki ng
t he cust ons duty pai d on i mported DM, is
whol |'y unt enabl e. W say this for two reasons.
First, the rates prescribed constitute a conposite rate
of drawback fixed having regard to the liabilities under
the Customs Act as well “as the Central Excises & Salt
Act. It would not be correct, in principle, to bifurcate

the ampunt so fixed into its tw constituents and to
say, nerely because the anount fixed is equal to one of the
duti es, t hat the other has not been t aken into
account. ‘In theory, t he drawback determ ned coul d have
taken into account both ~sets of ~duties in part only.
It cannot be said to be nerely t he cust ons duty
drawback or central excise duty drawback. Though it does
appear t hat the  various rates of drawback prescribed
under item 2502 are equal to the rates of excise duty

payable on the manuf act ure of t he vari ous itens
referred to therein, the nature of exenption granted is one
of relief under both enactnments. It is i materia

whet her this quantum of relief ~benefits the assessee in
respect of one or other or both-of the |levies which he

has to discharge. The at't enpt to i dentify and
correl ate the rebate granted to the central excise duty
paid does not therefore appear to be correct in
principle.

But, this ground apart, we think there is force in the
poi nt made by the | earned counsel for the Union of India
and accepted by the H gh Court that at the tine when
t hese dr awback rates were fixed, the Governnment of
India took into account both the inport duty as well as
the excise duties which would be payabl e on the
manuf act ure of the goods the export of whi ch was
i nt ended to be encour aged. Af ter——exam ni ng the
condition in the trade, it was found that D MT. was
easily available in India at that time and that, therefore,
it woul d not be necessary to grant any relief in respect
of drawback of custons duty on the inported materia
because that would only result in assessees
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attenpting unnecessarily to inport a raw naterial. which was
available in the country itself. |In fact, this is the
aspect on which the Del hi High Court has |laid considerable
enphasi s. Learned counsel for the appeallants cont ends

that this is factually and that this is clearly shown by the
very fact that CGovernnent of India itself, in August, 1976,
decided to grant exenption in respect of custons duty for
the inport of DDMT. He submts that if D.MT. had been
easily avail abl e indigenously at that tine, the question of
granting exenption under S. 25 would not have appealed to
the Governnent at all. He, therefore, subnmits that, in
fixing the rate of drawback the Central Government had
proceeded on the footing that no inport duty would be
payable on the DMI and that it will be sufficient to grant
relief in respect of Central excise duty alone. W find
that, on this aspect, the position is not so sinple as
submitted by the |earned counsel for the appellants. We
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have already extracted reply of the Government of India to
the assessees’ representation which clearly nentions that
DMI is avail abl e indigenously and that, therefore, no duty
in manufacture of polyester yarn was taken into account.
This is a statement of fact and there is no material placed
before us to contradict the sane except for the cor-
respondence referred to earlier. |If one |ooks carefully at
the corres-pondence, one will find that it does not support
the assessees’ case. For one thing the nenorandum subnitted
by the Association of March 1976 itself proceeds on the
footing that DMI is available locally but not sufficient to
nmeet the domestic market requirments. This, clearly, is a
reference to something which happened after the present
appel | ant s had inported their goods and started t he
manufacture. |Indeed, it is their claimthat they were fore-
runners in this field. Fol-lowing up on the assessees’
attempt to obtain inports of DMI and exporting the goods
manuf actured, other polyester staple fibre manufacturers
al so proposed to explore the possibilities of such inports
and exports-and what the |etter says would only appear to be
that the indigenous supplies of DMr-and G ycol may not be
enough to neet the domestic market requirenents if the
business is so expanded.” By the tine the notification
fixing the rates was issued, inport duty on DM had been
renoved and, therefore, there was no purpose in granting a
drawback of custonms duty. In these  circunstances, the
custons duty was rightly not taken into account in fixing
the rate of drawback. The letter of the GCovernnent dated
9.9.76 is only an answer to the assessees’ prayer that its
probl em may be sol ved by granting an exenption for DMI from
custons duty and refers only to the position after the
notification of exenpti on. It is not reply to t he
assessees’ representation in respect of the past which was
filed only nmuch later in 1977. The correspondence in the
case is, therefore, of no
303

help to the assessees. It nmay al so be pointed out that the
assessees appear to have inported DMI not because it was
not locally available but only because it was able to 'get it
free of cost fromthe ICl which was a benefit~ which other
manuf acturers, if any, could not have enjoyed. W are,
t her ef or e, of opinion that H gh Court —was right in
concluding that the rate of drawback in respect of the goods
in ques-tion was fixed after taking into consideration the
aspect of custons duty payable in respect of DMI-and that a
consci ous decision was taken that no relief in this respect
should be granted as DMI was available in the Country
itself. It cannot,therefore, be said that thisis a  case
where the fixation is contrary to the terns of rule 3 and
that the assessees’ application for determ nation of a rate
in his case should be taken as an application under-rule 6.
Rule 6 is also inapplicable for the reason that an
application under rule 6 should be nade before the export of
the manufactured goods which does not seemto be the case
here. The assessees’ reliance on rule 6, therefore, fails.

It is true the fixation of rates of drawback on the
average basis indicated in rule 3 could work hardship in
i ndi vidual cases. Provi-sion for this contingency is made
in rule 7. The assessees’ application was rightly treated
as one made under this rule and they could, if at all seek
relief only if their case fell within its terns. Thi s
rule, wunfortu-nately does not provide for relief in every
case where an individual nmanufacture has to pay custons and
excise duty to a larger extent than that determined for his
class of goods. Relief is restricted only to cases when the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 13

margin of difference is substantial and to the extent
specified in rule 7. The H gh Court has discussed this
point at Ilength and denbnstrated, by giving necessary

figures, how the assessees’ case does not fulfill the term
of the rule and this conclusion is not, in fact, challenged
by the | ear ned counsel for the appel | ant s. The
Gover nirent was, therefore, right in rejecting the

appel l ants’ request nmade under section 7 of the Drawback
Rul es.

For the reasons above mentioned, we agree with the
H gh Court that the order of the Central CGover nirent
rejecting the assessees’ application was well founded and
cannot be interfered wth. Learned counsel for t he
appel lants brings to our notice a manual published by the
Directorate of Publication. Mnistry of Finance, Departnent
of Revenue expl ai ning the scope of the rules as well as two
notifications issued by the Government on 9.6.1978 and
1.2.1982 respectively and submits that the present case
falls within the terms of these notifica-tions. W are
constrained to point out that these are notifications issued
subsequent to the period of the controversy before us: also
this
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is material which was not placed before the authorities or
the High Court. /W, therefore, find ourselves wunable to
permt the assessee to rely upon themat this late stage.
However, having regard to the circunstances and t he
subsequent policyin the above rules, we think it is a fit
case in which the Central Government coul d consider whether
on equitable grounds; the assessee can be given relief in

respect of the custons duty on DMI paid by it. In this
context, it is worthwhile noting that the -assessee saved
foreign exchange for the country by inporting DMI free of
cost. The entire manufactured -product has also been

exported and earned foreign exchange.” The appellants also
apparently gave inpetus to other manufacturers for the
export of blended fibre on large scale. If only the
appel lants had inported the DMIr a few nonths |later, they
woul d have been entitled to exenption fromcustons duty and
woul d not have suffered the present handi cap. — They also did
obtain the perm ssion of the Government to convert DMI into
pol yester fibre wunder customs bond but this could not be
i mpl enented for reasons beyond their control. Having regard
to all these circunstances, it would seemonly just and fair
that the assessees should not be denied a benefit of ~which

all other persons have since availed of. We, therefore,
think that this is a fit case in which the Government should
consider, 1in case the assessees nake an application wthin

two nonths from today, whether the assessees could be

granted the relief prayed for, if only on equitable grounds,

and pass appropriate orders on such applications.

Wth the above observations, these appeals are disnissed.

But in the circunmstances, we make no order as to costs.

Y. Lal Appeal s di smi ssed.
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