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S.B. SINHA, J

These appeal's invol ving cormon questions of |aw and fact were
taken up for hearing together and are being disposed of by this conmmon
j udgrent .

The representative fact of the matter, however, is being noticed from
Cvil Appeal No. 173 of 2004.

The lands situated inter alia in villages Santhal, Mnadpur, Saduthla
and Bal ol were acquired by the State of ‘Gujarat for the purpose of use
t hereof by the Appellant.

A notification under Section 4 of the Land Acquisition Act (for short
"the Act") was issued on 31.7.1986.  In terns of Section 6 of the Act, the
decl arati on was issued on 29.12.1987. Upon service of notice upon the
claimants, the Land Acquisition Collector made an award in terns of
Section 11 of the Act. |In doing so, several deeds of 'sale executed between
1981 and 1982 in respect of |ands adjoining some of the villages were taken
into consideration and market value of the |land was determned at the rate of
Rs. 1.55 per sg. m The claimnts \026 Respondents di d not accept the said
award and prayed for a reference to the Civil Court. ~Such a reference having
been nade the Reference Court purported to be relying onor on the basis of
j udgrments dated 30th October, 1996 and 10t h- Novenber, 1996 passed by 4th
Extra Assistant Judge and 2nd Extra Assistant Judge, Mahesana respectively
in L.A R Case No. 1349/92 and 1314/92 passed an award computing the
amount of conpensation at the rate of Rs. 10/- per sg. m

The Appel |l ant herein was not inpleaded as a party in the Reference
Court. It had, thus, no opportunity also to adduce any evidence either before
the Land Acquisition Collector or before the Reference Court. It preferred
appeal s before the High Court being aggrieved by and dissatisfied with the
sai d judgnent and award passed by the Reference Court.

A contention raised by the Appellant before the H gh Court inter alia
was that the Reference Judge acted illegally and without jurisdiction in
passing the said judgnent solely on the basis of the deposition of one
Sendhabhai Vastaram Patel who alleged that the agricultural |ands which he
and others had been cultivating were of high fertility and three crops in a
year were grown therein. The witness further alleged that the village was
wel | -devel oped. He further contended that the | ands of one Govi ndhbha
Anbaram was acquired for the Appellant wherein conpensation at the rate
of Rs. 10/- per sg. m was awarded. |t was argued that the Reference Court
was bound to consider the deeds of sale relied upon by the Land Acquisition
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Col l ector in his Award.

A Division Bench of the Gujarat Hi gh Court rejected the said
contentions stating that the Reference Court had not conmitted any error of
law in taking into consideration the evidence adduced by the said witness. It
was hel d:

"It appears that after the evidence, another

j udgrment was pointed to the Reference Court for

which there is a reference in the inmpugned

judgrment in para 15. The | ands covered under that
reference cases were situated in the simof village
Sant hal and Kasal pura and the Reference Court

awarded Rs. 10/- per sq. ntrs. |In the instant case,
the lands are situated at village Santhal. In view of
this evidence, we find no substance in the appeals
and appeal s are dism ssed.”

Aggri eved, the Appellants are before us.

M. Ashwani Kumar, |earned senior counsel appearing on behal f of
the Appellant inter alia would contend that the H gh Court committed a
serious error in passing-the inpugned judgnment insofar as it failed to take
into consideration/'that the Reference Court comitted a mistake in relying
on the sole testinbny of a witness and ignoring the deeds of sale which were
produced before the Land Acquisition Collector. It was pointed out that the
appeal s were filed against Award Nos. 2571 of 1993 and 2573 of 1993 and
in that view of the nmatter, the Reference Court could not have acted only on
the basis thereof.

The Appel |l ant was a person aggrieved and the appeal under Section
54 of the Act was nmintainable at itsinstance. |In the said appeal, the High
Court was bound to consider both factual "and | egal aspects involved therein
and not only an error of |aw

Wi | e deternmi ning the anount of conpensation payable in respect of
the lands acquired by the State, indisputably, the market value therefor has
to be ascertained. Although, there exist different nodes for arriving at
mar ket value for the I and acquired; the best nmethod, however, as is well-
known woul d be the anpbunt which a willing purchaser of theland would
pay to the owner of the | and as may be evidenced by deeds of sale.. In
absence of any direct evidence on the said point, the court may take recourse
to other nethods; viz. judgnments and awards passed in respect of
acqui sitions of lands nade in the same village and / or nei ghbouring
villages. Such a judgment and award in absence of any other evidence like
deed of sale, report of expert and other relevant evidence, however, would
have only evidentiary val ue.

The Reference Court, it is trite, has to apply the conparabl e sal es
nmet hod as al so the situation of the |and which is to be appreciated upon
consi dering the question as to whether acquired landis simlar to any |and
sold in the vicinity.

In Shaji Kuriakose and Another Vs. Indian G| Corpn. Ltd. and O hers
[ (2001) 7 SCC 650], this court observed:

"3. It is no doubt true that courts adopt conparable
sal es nethod of valuation of land while fixing the
mar ket value of the acquired land. Wile fixing the
mar ket val ue of the acquired | and, conparable

sal es nethod of valuation is preferred than other
met hods of val uation of |and such as capitalisation
of net income method or expert opinion nethod.
Conpar abl e sal es nethod of valuation is preferred
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because it furnishes the evidence for determnation
of the narket value of the acquired | and at which a
willing purchaser would pay for the acquired | and

if it had been sold in the open market at the tinme of
i ssue of notification under Section 4 of the Act.
However, comparabl e sales nethod of valuation of

land for fixing the market val ue of the acquired
land is not always conclusive. There are certain
factors which are required to be fulfilled and on
fulfilment of those factors the conpensation can be
awar ded, according to the value of the I and
reflected in the sales. The factors laid down inter
alia are: (1) the sale nmust be a genuine transaction
(2) that the sale deed nust have been executed at

the time proximate to the date of issue of
notification under Section4 of the Act, (3) that the
| and covered by the sale nmust be in the vicinity of
the acquired land, (4) that the land covered by the
sal es nust be simlar to the acquired | and, and (5)
that the size of plot of the land covered by the sales
be conparable to the I and acquired. I'f all these
factors are satisfied, then there is no reason why
the sale value of theland covered by the sales be
not given for the acquired | and. However; if there
is adissimlarity/'in regard to locality, shape, site or
nature of |and between | and covered by sal es and
land acquired, it is open to the court to
proportionately reduce the conpensation for

acquired land than what is reflected in the sales
dependi ng upon the disadvant agesattached wi th

the acquired | and\ 005."

[ See al so P. Ram Reddy and Ot hers Vs. Land Acquisition Oficer,

Hyder abad Urban Devel opnent Aut hority, Hyderabad and Ot hers, (1995) 2
SCC 305 and Panna Lal Ghosh and O hers vs. Land Acquisition Collector
and Ochers \026 (2004) 1 SCC 467].

The Reference Court, in our opinion, commtted a serious error in
passi ng the judgnment solely relying on-or on the basis of the testinony of a
wi t ness ignoring the deeds of sale which were produced before the Land
Acqui sition Collector. |If the Reference Court intended to differ with the
opi nion of the Land Acquisition Collector, it was bound to assign sufficient
and cogent reasons therefor. Froma bare perusal of thejudgnent and award
passed by the Reference Judge, it is evident that he had relied upon the
purported award made in L. A R Case No. 1349/92 and 1314/92. /It is true
that before the Reference Court, the |earned Additional Public Prosecutor
made a statenment that the said judgnments have attained finality and no
appeal had been preferred thereagai nst and as such the same could be taken
as the good guidance for the purpose of determ ning the actual value of 't he
acquired | ands; but as has been noticed herei nbefore, the said statenment had
wrongly been nade as appeal s had been preferred thereagai nst.  The High
Court, in our opinion, thus, did not pose unto itself a correct question so as
to arrive at a correct conclusion on fact and, thus, misdirected itself in |aw
In determ ning the anount of conpensation, the Reference Court as also the
H gh Court was bound to take into consideration the well-settled principles
of law and the factors enunerated in Section 23 of the Act.

I nstances of sale in respect of the simlar land situated in the same
village and / or neighbouring villages shoul d have been taken as guiding
factors by the Reference Judge as also by the High Court. |In absence of any
better evidence, the Reference Judge as al so the Hi gh Court could have
nmade addition in the sale prices for the | and as evidenced by the said deeds
of sale.
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In Viluben Jhalejar Contractor (Dead) By Lrs. vs. State of Qujarat
[ (2005) 4 SCC 789], this Court held

"18. One of the principles for determ nation of the
amount of conpensation for acquisition of |and would be

the willingness of an infornmed buyer to offer the price
therefor. It is beyond any cavil that the price of the |and
which a willing and infornmed buyer would of fer would

be different in the cases where the owner is in possession
and enjoynent of the property and in the cases where he
is not.

19. Market value is ordinarily the price the property may
fetch in the open market if sold by a willing seller
unaffected by the special needs of a particular purchase.
Where definite material is not forthcomng either in the
shape of sales of similar [ands.in the neighbourhood at or
about the date of notification under Section 4(1) or

ot herwi se, other sale instances as well|l as other evidences
have to be consi dered.

20. The anpunt of conpensati on cannot be ascert ai ned

wi th mat hemati cal accuracy. A conparabl e i nstance has

to be identified having regard to the proximty fromtine
angle as well as proximty fromsituation angle. For
determ ning the market value of the | and under

acqui sition, suitable adjustnent has to be nade having
regard to various positive and negative factors vis-‘-vis
the | and under acquisition by placing the two in
juxtaposition. The positive and negative factors are as
under :

Positive factors Negative factors
(i) smallness of size (i) largeness of “area

(ii) proximty to a road (ii) situation in the interior at a
di stance fromthe road

(iii) frontage on a road (iii) narrow strip of 'l and with
very small frontage conpared
to depth

(iv) nearness to devel oped area (iv) |lower |level requiring
the depressed portion to

be filled up

(v) regul ar shape (v) renoteness from devel oped
locality

(vi) level vis-‘-vis |land under acquisition (vi) sone
speci al di sadvant ageous factors which woul d deter a

pur chaser

(vii) speci al value for an owner of an adjoining property
to whomit nay have sonme very special advantage

21. Wereas a snaller plot may be within the reach of

many, a large block of land will have to be devel oped
preparing a layout plan, carving out roads, |eaving open
spaces, plotting out smaller plots, waiting for purchasers
and the hazards of an entrepreneur. Such devel opnent
charges may range between 20% and 50% of the tota

price."
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It was further observed

"24. The purpose for which acquisition is made is also a
rel evant factor for determ ning the nmarket value. In
Basavva v. Spl. Land Acquisition Oficer deduction to the
extent of 65% was nmade towards devel opnent charges."

Furthernore, the High Court was not correct in dismssing the first
appeal preferred by the Appellants herein in such a slip shod manner. W
are, therefore, not in agreenent with the reasonings of the H gh Court.

Despite our findings aforenentioned, we are of the opinion that these
are not fit cases calling for interference in exercise of our discretionary
jurisdiction under ‘Article 136 of the Constitution of I|ndia.

The | ands acquired in District Mehsana in different civil appeals is as
under :
S. No.
G vil Appeal No.
Area in sq. ntr.
1
2144-2146 of 2003
7895 in village Sant ha
2.
173-175 of 2004
7874 in village Santha
3.
176- 180 of 2004
10404 in village Memadpur
4.
687- 689 of 2005
8267 in village Saduthl a
5.
1986- 2012 of 2004
81281 in village Balo

Most of the Appellants are not represented before us- evidently
because the anpbunt of conpensation granted in their favour-is not sufficient
for themto contest these cases before us.  Only in one of the cases, M.
Ani ruddha P. Mayee, has appeared to represent the Respondents. Even in
that case the enhanced anpbunt of conpensation is about Rs. 15000/ -.

The financial inplication of these matters involves only a few
thousand rupees in each case. |In these cases,; the Appellants have already
deposi ted 50% of the anpbunt awarded by the Hi gh Court and presunmably,
the Respondents have already wi thdrawn that anount. Even if we had set
asi de the inmpugned judgnent and renmit the matter back to the Hi gh Court,
the Appellants as also the Respondents woul d have to spend a huge anount
on litigation.

Even ot herwi se, we m ght have directed that the anpbunt wthdrawn
by the Respondents may not be refunded to the Appellants. Even fromthat
angl e, the anpunt involved in these proceedings is not such which would
warrant this Court to exercise its discretionary jurisdiction

It is now well-settled that the H gh Courts and the Supreme Court
whil e exercising their equity jurisdiction under Articles 226 and 32 of the
Constitution as also Article 136 thereof nay not exercise the sane in
appropriate cases. Wile exercising such jurisdiction, the superior courts in
India even nay not strike down a wong order only because it would be
lawful to do so. A discretionary relief my be refused to be extended to the
Appel lant in a given case although the Court may find the sane to be
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justified in law. [See S.D.S. Shipping (P) Ltd. Vs. Jay Contai ner Services
Co. (P) Ltd. and Ohers, (2003) 9 SCC 439]

A simlar view has been taken by this Court in a |arge nunber of
deci sions including H gh Court of Judicature at Bonbay through Registrar
and Anot her Vs. Brij Mhan CGupta (Dead) through LRs. and Anot her
[ (2003) 2 SCC 390], N K. Prasada Vs. Governnent of India and Qthers
[ (2004) 6 SCC 299, para 26], Inder Parkash Gupta Vs. State of J&K and
QO hers [(2004) 6 SCC 786, para 42] and Board of Control For Cricket in
India and Another Vs. Netaji Cricket Cub and Others [(2005) 4 SCC 741,
para 102].

Furthernore, this Court, with a viewto do conplete justice to the
parties, would be entitled to pass any appropriate order in terns of Article
142 of the Constitutionof India by referring to exercise its jurisdictionin a
given case in equity or by-inplementing the doctrine of social justice.

For the reasons aforenentioned, these appeals are dismissed with
af orenentioned observations. There shall, however, be no order as to costs.




