http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 2

CASE NO. :
Appeal (civil) 4456 of 1986

PETI TI ONER
STATE OF ORI SSA

RESPONDENT:
SI VASANKER LAL BAJORI A AND ANR.

DATE OF JUDGVENT: 06/09/1994

BENCH
K. RAMASWAMY & N. VENKATACHALA

JUDGVENT:
JUDGVENT

1994 SUPPL. (3) SCR 188
The foll owing O der of the Court was delivered

Thi s appeal by special | eave arises fromthe Judgment of the Division Bench
of the H gh Court of Oissa at Cuttack in QJC No. 428 of 1983, dated
February 28, 1986.

The State CGovernnent in G S, No. 15882-H, dated April 19, 1979 created a
post of Asstt. Professor in Cardiology in S.C.B. Medial College Hospital at
Cuttack. Dr. Unmla Kumari Swain, who was an Assi stant Professor in

Pedi atrics, was appointed by transfer as Assistant Professor of Cardiology
by Order dated Novenber 9, 1979. Dr. S.L. Bajoria challenged the validity
of the said appointnment by a separate Wit Petition filed in that regard.
However, the Government since withdrew the said appointnment itself, the
Wit Petition cane to be di smi ssed.” Subsequently, when Dr. Muthyunjaya

Sat pat hy was appoi nted as Assistant Professor, Cardiology on February
3,1983, that appointnment al so came to be challenged by Dr. Bajoria in the
Wit Petition out of which the present appeal has arisen. Dr. Bajoria

i npl eaded therein Dr. Satpathy as respondent No. 2 and the State as
respondent No. |, The relief sought in that Wit Petition was for quashing
the appoi ntnent of Dr. Muthyunjaya Satpathy and for issuing'a direction to
the State Governnent to consider himas eligible for appoint-nent in that
post fromthe year 1979. The Hi gh Court in the Judgnent held that under
1970 Regul ations Dr. Bajoria was eligible to be considered for pronption in
the post of Asst. Professor in which Dr. U K Swai n had been appoi nted and
non- consi derati on of his case for appointnent was unjustified. It also held
that in the year 1979 Dr. M Satpathy was not eligible for appointpnent as
Asstt. Professor in Cardiology though he was eligible for such appoi nt ment
in the year 1983. It also held that it was unnecessary to go into the

appoi ntnent of Dr. Satpathy as an Asstt. Professor. Accord- ingly,
direction was given as under

“In the result, we would direct opposite party No. 1 the State to re-

consi der the question of promotion of the petitioner to the post of

Assi stant Professor of Cardiology with retrospective effect from?9.11, 1979
and to allow all service benefits to himin case he is found fit for
pronmoti on to such post, expeditiously."

This order came to be challenged in this appeal by the State.

Though argunents are sought to be addressed to support the order under
appeal, no need arises to consider them for the sinple reason that this
Court’s direction to state whether there is nore than one post of Asstt.
Prof essor of Cardiol ogy avail able for consideration of the claimof the
appel l ant has failed to evoke the needed response, The affidavits filed
make it clear that the existing post of Assistant Professor of Cardiol ogy
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for which the appellant’s claimfor appointnment is to be considered is the
one already occupied by Dr. Satpathy. The fact that the Hi gh Court has
specifically declined to go into the validity of the appointment of Dr.

Sat pathy, who is still holding that post, mekes unavail abl e a vacant post
for which the claimof Dr. Bajoria as per the directions of the H gh Court
could be considered. However, it is sought to be contended by Shri Soli J.
Sorabj ee, the learned senior council for Dr. Bajoria that in view of the
decl aration given by the H gh Court that Dr. Bajoria was eligible for
consideration for the post in the year 1979 when Dr. U K. Swain was

appoi nted and when Dr. Satpathy was not eligible to be considered, his
subsequent appoi ntment should not stand in the way of consideration of Dr.
Baj oria’s case for appointnent to a vacancy which existed in the year 1979,
We find no force in the contention

It is rightly contended by the | earned counsel for Dr. Satpathy that had
hi s appoi nt ment been quashed, it would have been open to himto contend
that on the date when he was appointed, he had the necessary qualifications
while as on that date Dr. Bajoria was not having such qualification and
therefore, his appointnment would not be illegal and renmi ned unassail abl e.
When t he ‘appoi nt nent of Dr. Satpathy was not quashed, he could have no
grievance-and that, therefore, is novacancy existing in the post of

Assi stant Professor, Cardiology in the said college for which appellant’s
cl ai mfor appointnment coul d be considered as directed by the Hi gh Court.

Hence, in the absence of a declaration that the appointnent of Dr. Satpathy
as on February 3, 1983 was illegal and when the Hi gh Court has specialty
declined to go into that question, there is no vacant post existing for
consi deration of the claimof Dr. Bajoria as per the directions given by
the H gh Court. This situation makes the order of the Hi gh Court

unwor kabl e. Accordi ngly, no need-arises to consider the argunent made in
sup-port of the order under appeal

The appeal is accordingly allowed. The direction given in the order of the
H gh Court to consider the claimof Respondent No. | (Dr. Bajoria) is set
asi de. No costs.




