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PETI TI ONER
MOHAN BREWERI ES & DI STI LLERIES LTD. ETC. ETC

Vs.
RESPONDENT:
COMVERCI AL TAX OFFI CER, MADRAS & ORS
DATE OF JUDGVENT: 09/ 09/ 1997
BENCH

S. P. BHARUCHA, K T. THOMAS, V. N. KHARE

ACT:

HEADNOTE

JUDGVENT:
THE 9TH DAY OF SEPTEMBER,” 1997
Present:
Hon’ blle M. Justice S.P Bharucha
Hon’ bl e M. Justice K T. Thonas
Hon’ bl'e M. Justice V.N Khare
G L. Sanghi, Sr.Adv., A T.M Sanpath, Adv. with himfor the
appel | ant s.
V.R Reddy, Sr. Adv., V.Krishnanurthi and T. Harish Kumar
Advs. with himfor the Respondents.
JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
WTH
(C.A. No. 5106/97, 5122/ 97, 5123/97, 5124/97, 5125/97,
5126/ 97, 5127-28/97, 5129/97, 5130/97, 5131-5133/97)
JUDGMENT
S. P. BHARUCHA, J.

These are appeal s against the judgnments and orders of
Di vi sion Benches of the H gh Court at Madras in tax revision
cases that involve the sane issue, nane, whether the excise
duty on potable |iquor manufactured by the appellants, paid
by the purchasers thereof, 1is includible in the taxable
turnover of the appellants for the purpose of l'evy of tax
under the Tam | Nadu General Sales Tax Act.

The appel l ants manufacture Indian Made Foreign Li quor
(I'MFL) on the strength of licences issued to them under the
provisions of the Tanmil Nadu Indian Made Foreign  spirits
(Manufacture ) Rules, 1981. manufacture, supply and sal e of
the IMFL is governed the Tami|l Nadu prohibition Act, 1937
(now referred to as '"the Act’) , the Tam | Nadu | ndi an-Made
Foreign spirits Indian Made Foreign Spirit (Manufacture)
Rul es, 1981 (nowreferred to as the 'wholesale Rules’ and
the ' Manufacture Rul es’ respectively).

By reason of Section 17-C of the Act, (introduced by an
amendment in 1983), the Tam | Nadu state Marketing
Corporation Limted, a corporation whol Iy owned and
controlled by the Governnent of State of Tam | Nadu, had at
the relevant tine the exclusive privilege of supplying by
whol esale ML for the whole of that State. Section 18-A
provi des for excise duty on liquor. Sub-Section 91) therefor
reads thus:
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" (1) An exci se duty or
countervailing duty of such anpunt
as the State Governnment may, by
notification in the Fort St George
Gazette specify fromtime to tine

shall, if they so direct, be |evied
on all liquors and intoxicating
drugs permtted to be inported,
export ed, transported,
manuf act ur ed, issued from any

manuf actory or institution or sold,

under the provisions of this Act or

any rule, notification, |icence or

permt issued thereunder."

Section 18-B provides for excise duty on excisable

articles. It reads, so far-as.is relevant, thus:

" 18-B . Exci se duty or
countervailing duty on excisable

articl es-Not wi t hst andi ng anyt hi ng
contained in Section 18-A wth

effect on an from the date of 'the
comencemnent  of the Tanmi|l Nadu

Prohi biti on (Amendnent) Act, 1981

an excise duty or - countervailing

duty at such/ rate not exceeding

rupees thirty per proof Iliter as

the State Governnent may, fromtine

to tine, Dby notification specify,

shall be levied only wunder “this

Secti onal ] on al | exci sabl e
articles-
XXX XXX XXX

(d) manufactured wunder any licence
granted under this Act;
(e) manufactured at any distillery,
bl ending unit or brewery |I|icensed
or established under this Act;
(f) issued from a distillery,
bl endi ng unit, brewery or warehouse
licensed or established under this
Act . "
Section 18-C, so far as is relevant, reads thus :
"18-C, How duty nay be inposed.
The exci se duty or t he
countervailing duty wunder section
18-B may be levied in one or nore
of the follow ng ways : -
(a) by duty of excise to be charged
inthe case of spirits or beer
either on the quantity produced in,
or passed out of a distillery,
bl endi ng unit, brewery or
war ehouse |icensed or established
under this Act, or in accordance
with such scale of equivalents,
cal cul ated on the quantity of
materials used or by the degree of
attenuati on of the wash or wort, as
the case may be, as nmay be
prescri bed.
Rule 22 of the manufacture Rules, as amended on 4th
Oct ober, 1982, reads thus :
"22. payment of excise duty and
vend fee -
(1) An excise duty, at such rate as
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tinme

23rd

the state Governnment may prescribe
fromtinme to tinme, shall be paid by
the person who renobves the goods
froma manufactory, on the stock of
I ndi an- made Forei gn Spirits SO
renoved fromthe manufactory.
(2) A vend fee of rupees two per
bulk liter shall be paid by the
i censee on all stocks of Indian-
made Foreign Spirits issued from
the manufactory.”
Rul e 15 (1) of the Whol esal e Rul es,
reads thus :
"15. Paynent of excise duty and
vend fee.- (1) The |icensee shal
pay the excise duty on the stock of
I ndi an- made Foreign Spirits renpved
by him froma nanufactoryin the
State as required under sub-rule
(1) ‘of " rule 22 of the  Tam | nadu
| ndi an- made For ei gn Spirits
(manufacture) Rules, 1981 or t he
countervailing duty on'the stock of
countervailing duty on the stock of
I ndi an- made For ei gn Spirits
i nported from a manufactory outside
the State or the excise duty or
countervailing duty as the case iy
be , on the stock of Indian-nade
Foreign spirits renoved by himfrom
a bonded warehouse |icensed under
the Tam | Nadu I ndi an- made Forei gn
Spi res (St orage-i n- Bond) Rul es,
1981."
These amendnents were given retros
May, 1981.
It was contended on behalf (of the

wit petitions before the Hi gh Court th
pay excise duty upon the basis of the aforesaid provisions

[ ay not

Cor porati on (TASMAC). TASMAC had submt
its requirement of |IML and thereupon
thereon was assessed. TASMAC paid t
directly. The appellants neither collected the excise duty
from the whol esal er nor had they

contractual authority to realise the s

amended at the same

pective effect from

appel lants /in their
at the liability to

upon them but upon the Tami | Nadu State Marketing

an application for
the excise duty
he anount thereof

the statutory or
ame. from it. The

appel l ants were not, therefore, liable to pay sales tax on
excise duty which was neither part of the sale price nor
consideration for the Sale. In the principal judgment,

followed in the other cases, the High
basing itself upon the decision of this Court in M Dowell &
Conpany Limted vs. The Conmercial Tax
S CR 791, rejected the contentions
appel l ants and dismissed the wit petit
appeal s.

It is convenient at this stage to

Court, primarily
Oficer, 1985 (3)
on behalf of the
ions. Hence these

set out certain

provisions of the Tam| Nadu General Sales Tax Act, 1959
(now referred to as "the Sales Tax Act")
Expl anation (1-A) thereto, read thus :

" Section 2(r) "turnover" means the
aggregate amount for which goods
are bought or sold, or delivered or
supplied or otherw se disposed of
in any of the ways referred to in
clause (n), by a dealer either

Section 2(r), and
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directly or through another, on his
own account or on account of others
whet her for cash or for deferred
paynent or ot her val uabl e
consi deration, provided that the
proceeds of the sale by a person of

agricul tural or horticultura
produce, other than tea, and rubber
natural rubber | at ex and al

varieties and grades of raw rubber
growmn within the State by hinself
or on any land in which he has an

i nt er est whet her as owner,
usufructuary nortgagee;, tenant or
ot herwi se, shall _be excluded from
hi s turnover;

XXX XXXX XXX X

Expl anation” (1-A) - Any . anount

charged by a dealer by way of tax

separately wthout including the

same-in the price of the goods

bought or sold shall not be

i ncluded in the turnover.

Section 2(n) defines "sale" to nmean "every transfer of
the property in goods  (other than by way of a nortgage,
hypot hecati on, charge or pledge) by one person to another in
the course of business for cash, deferred paynent or other
val uabl e consideration ............ 7~ ....... \

Section 3 provides for the | evy of tax on sal es or purchase
of goods.

Learned counsel for the appellants submtted that, by
virtue of the provisions of the “Act and the Rules
aforementioned, particularly Rule 22 of ~the Manufacture
Rul es, the nmanufacturer of the |IMFL was not liable for the
payment of the excise duty thereon. The inposition of the
excise duty thereon. The inposition of the excise duty by
reason of Rule 22 was squarely on the party who renpoved the
IMFL  from its manuf act urory, nanel vy, TASMVAC. The
manuf acturer could not, by reason of Rule 22, seek to
recover the excise duty fromthe party so renoving the I MFL
The element of the excise duty did not enter into the
turnover of the manufacturer and, accordingly, no sales tax
was payable on the elenent of excise duty. Learned counse
cited the JUDGVENT of this Court in Union of India and
others vs. Bonbay Tyre International Ltd.-and others, 1984
(1) s.C.C. 467, and enphasised the reference to their
judgrments of the Federal Court in The Central Provinces and
Berar Sales of Mdttor Spirit and Lubricants Taxation Act and
Province of Madras vs. Boddu Pai danna and sons.. I n |learned
counsel s submi ssion, the observations therein supported the
argument that the inmposition of excise duty was -upon the
party who removed the ML fromthe factory. Learned counse
submitted that the ratio of the judgment in M Dowell &
Conpany Limted vs. The Commercial Tax officer, 1985 (3)
S.CR 791, (the second Mc Dowel|l case), upon which the Hi gh
Court had relied, was restricted to the Andhra Pradesh rul es
therein nentioned and was i napposite to the provisions which
are before us. Learned counsel sought to draw assistance
from Expl anation (1A) to Section 2(r) of the sales Tax Act.
Learned counsel submitted that Rule 22 itself was a
representation to the manufacturer and even the Sales Tax
authorities had been msled by it; in their subm ssion, an
equi tabl e estoppel arose against the respondent State which
prevented it fromrecovering sales tax fromthe manufacturer
on the el enment of excise duty.
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Excise duty is levied upon goods nanufactured or
produced Entry 84 of List |I and Entry 51 of List Il of the
Seventh Schedule to the Constitution). Its incidence falls,
therefore, on the manufacturer or producer of the goods. The
collection of excise duty nay be deferred to such |Ilater
stage as is, admnistratively or otherw se, npbst convenient.

In the case of Central Provinces and Berar Sales of
Motor Spirit an Lubricants Taxation Act, it was noted that
excise duty was a duty ordinarily |levied on the manufacturer
or producer in respect of the nanufacture or producer in
respect of the manufacture or production of the Commodity
tax. A distinction was made between the nature of the tax
and the point at which it was collected. It was subject to
the legislative conpetence of the taxing authority to inpose
the duty at the stage which was npst conveni ent and the nost
lucrative, wherever it might  be, but "that is a matter of
the machinery of  collection,~ and does not affect the
essential ‘nature  of the tax". This was reiterated by the
Federal Court ~in Boddu Paidanna's case. |In the Bonbay
Tyre's case, this Court referred to the afornentioned two
authorities of the Federal Court and several authorities of
this Court to hold that ~ excise duty was levied on
manufacture but it could be levied at any conveni ent stage
so long as the character of the inpost, that is, that it was
a duty on the nmanufacture or production, was not |ost. The
net hod of collection did not affect the essence of the duty
but only related to the machinery of - collection of
admini strative conveni ence. This Court said, "while the |evy
in our country has the status of a constitutional concept,
the point of collection.is |ocated where the statute declare
it to be."

The liability to pay excise duty on the IML is,
therefore, that of the nanufacturer thereof. Rule 22 only
provi des a nmode for collecting the excise duty, a node which
is obviously convenient for it requires the party renoving
the IMFL fromthe factory of its production to pay in
advance the excise duty thereon. That party m ght be the
manuf acturer. That the Act provides in another section that
all IML should be supplied in the state of Tam | Nadu by
whol esal e only through TASMAC does not, in-out view, make
any difference to this position. It cannot be a reason for
holding that the primary obligation to pay excise duty is
that of TASMAC or that the manufacturer is absolved of the
obligation to pay excise duty.

We cannot agree with | earned counsel for the appellants
that the second Mc Dowell case was based only upon the
provisions of the Andra Pradesh rules that were under
consi der ati on. It is anply clear fromthe citation of the
authorities of this court in that judgenment that it
el aborated upon the concepts of excise duty and concl uded
that "the incidence of excise duty is directly relatable to
manuf acture but its collection can be deferred to a |ater
stage as a neasure of conveni ence of expedi ency”". The Andra
Pradesh rules, it was held "did not detract from the
position that paynent of excise duty is the primary -and
exclusive obligation of the manufacturer and if paynent be
nmade under a contract or arrangenent by any other person it
woul d amount to neeting of the obl i gation of t he
manuf acturer and nothing nore". Note was taken of the
argunent that excise duty had never cone into the hands of
the appellant and that the appellant and that the appell ant
had no opportunity to turn it over his hands and, therefore,
the sane could not be considered to be a part of its
turnover. It was held that the argunent that "when the
exci se duty does not go into the comon till of the assesses
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and it does not becone a part of the circulation capital, it
does not constitute turnover, is not the decisive test for
det ermi ni ng whet her such duty woul d constitute turnover."

As we look at it, the primary obligation to pay excise
duty on the IMFL is of the manufacturer thereof. Rule 22
only provides for a convenient nethod for its collection
When the excise duty is collected froma party renoving the
IML from the factory fromthe factory of its production
ot her than the manufacturer, the paynent of excise duty that
party makes is in discharge of the obligation of the
manuf act urer. That party does not, as it would ordinarily
do, pay the excise duty conmponent along with the sale price
of the IML it purchases to the manufacturer; it pays the
sale price to the manufacturer and it pays the excise duty
into the Treasury for and on behal f of the manufacturer. In
effect, therefore, the element of excise duty does enter
into the turnover of the manufacturer just as much as it
woul d ordinarily  do. The definition of "turnover"™ in
section 2(r) ~of the sales Tax Act, referring as it does to
"the aggregate anount for which goods are bought or sold"

and "whether for cash or..... ot her ~val uabl e consi derati on"
is wide enough to cover such excise duty. That the excise
duty does not physically enter the manufacturer’s till is,

as held in the second M. Dowel | case, not the decisive test
for determning whether or not it would be a part of the
manuf acture’s turnover.

The argunment based on Expl anation (1-A) of Section 2(r)
of the Sales Tax 'Act cannot be —entertained because the
amount of excise duty was not charged by the appellants by
way of tax separately w thout including the sanme in the
price of the | ML sol d.

Insofar as the argunment of equatable estoppel is
concerned, the short answer, in our - view, is. that,
adnmttedly, no representati on had been nmade by any sal es Tax
authority, and, given the construction that we have placed
upon it, Rule 22 itself  cannot be said to be a
representation that could have nisled the appellants.

In the prem ses, the appeals are dismssed, with costs.




