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ACT:

Income tar Act (11 of 1922) s. 7-Commission to Managing
director of Conpany-If salary.

Mast er and Servant or agency--Tests for.

HEADNOTE:

The assessee was a mmnagi ng director of a company.. Article
139 of the articles of association of the conpany ' enjoins
that notwi t hstandi ng anything contained inthe articles the
managi ng director is expressly allowed generally to work for
and contract with the conpany and specifically to do t he
work of an agent and manager and al'so to do other work for
the conmpany on such terns and( conditions and ‘on such
remuneration as may fromtine to tinme be agreed upon between
him and the directors of the conpany. Article 142 provides
that the managing director shall work for the execution of
the decisions that may be arrived at by the Board of from
time to tine and shall be enpowered to do all that may be
necessary in the execution of the decision of the managenent
of the conpany and shall do all things usually necessary  or
desirable in the managenent of affairs of-the -conpany or
carrying out its objects. Several clauses of article 140
specifically empower the Board of Directors to exerci se
control over the managing director. Under the terns of  tile
agreenment entered into between the assessee and the conpany
the managing director was appointed for 20 vyears but he
could be renoved within that period if he did not <discharge
his work diligently, or, if he was found not to be
acting in the interest of the conpany. Under the agreenent,
in addition to nonthly salary, car all owance, free board and
| odging he was also to receive 10% of the gross profits  of
the conpany as conmission. For the assessment year 1956-57,
the assessee gave up the amount representing the 10% of
gross profits, because, the conpany woul d not be rmaking net
profits if the stipulated conmission was paid to him
And, clained that the ampunt so given up was not |iable
to be included in hi,. total incone. The Incone-tax O ficer
the Appellate Assistant Comm ssioner, The Tribunal and the
H gh Court, on reference, held that the anmount was taxable
as 'salary’ under s. 7 of the Indian | ncone-tax Act. 1922,
whi ch incl udes comm ssi on.
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Di sm ssing the appeal to this Court,

HELD : The assessee had to exercise his powers under the
agreenment within the terns and Iimtations prescribed under
the articles of association and subject to the control and
supervision of the directors, This is i ndi cative of hi s
being enployed as a servant of the conpany, and therefore,
the remuneration payable to him was salary wthin the
nmeani ng of section 7. [995G H;, 996A- B]

(a) The nature of the particular business and the
nature of the duties of the enployee should be considered
in each case in order to arrive at a conclusion as to
whet her the person enployed is a servant or an agent,
and, it is not possible to |lay down any precise rule of |aw
to distinguish one kind of enploynent fromthe other. [989D
Fl

(b) A managing director has the dual capacity of a

director as wel |- as an enployee, and whether he is the
one or /the other depends upon

986

t he articles of association and, the terns of hi s
enpl oynment.. Anderson v. Janes Sutherland (Pet er head)

Limted, [1941] S.C. 203., 218, referred to, [989G 990B]
(c)Whet her a person enpl oyed by a conpany is a servant or an
agent is not solely dependent on tile extent of supervision
and control exercised on him The control which the conpany
exerci ses over the assessee need not ~necessarily be one
which tells him what to do fromday to day. Nor does
supervision inply that it should be a continuous cise of the
power to oversee or superintend the work to be done.

[ 993F-F; 995D F]

(d)In the present case, a perusal of the articles and
terns and conditions of the agreenent -definitely  indicate
that the assessee was appointed to manage, the business of
the conmpany in ternms of the articles of association and
within the powers prescribed therein. The control and
supervision "exercised by the conpany is exercisable in
terns of the articles of association by the Board of
Directors and the conpany in its general neeting. [994G H
995G F]

(e)Under s. 17(2) of the Indian Conpanies Act, 1913,
regulation no. 71 of table A, which enjoins  that the
busi ness of the conpany shall be managed by the Directors is
deened to be contained in the articles of association of the
conpany in identical terns or. to the sane effect. Si'nce
the Board of Directors are to nanage the business of the
conpany they have every right to control and supervise the
assessee’s work whenever they deemit necessary. As a
managi ng director, the appellant function also as a nenber
of the Board of Directors whose collective decision he has
to carry out in terns of the articles of association and he
can do nothing which he is not pernmitted to do. [995F H|

(f) The wvery fact that apart fromhis being a nanaging
director he, is given the liberty to work for the company as
an agent is indicative of his enmployment as a managing
director not being that of an agent. [995B]

(g)If the conmpany is itself carrying on the business and
the assessee is enployed to nanage its affairs in terns of
its articles and the agreenent and if he could be dism ssed
or his enploynment can be termnated by the conpany if his

work is not satisfactory , it could not be said that he is
not a servant of the conpany. [993F-C
Morvi Industries Ltd. v. Commissioner of |Income-tax, 82

I.T.R 835 SC. Commissioner of Incone-tax v. Mannmohan Das
59 I.T.R . 699, Dharangadhra Chemnical Wrks Ltd. v. State of
Saurashtra, [1957] S.C.R 152, 157, Piyare Lai Adishwar La
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v. Comr. of Inconme-tax, 40 |I.T.R 17, Camar Shaff Tyabji v.
Conmi ssi oner of E P.T. Hyderabad, 39 I|I.T.R 611 and
Lakshm narayan Ram Gopal v. CGovt. of Hyderabad, 23 I1.T.R
449.referred to.

JUDGVENT:

cviL APPELLATE JURISDICTION.: C A No. 1946 of
1968.

Appeal by special |eave fromthe judgnent and ordered dated
Sept enber 29, 1967 of the Delhi High Court in 1. T. Reference
No. 46-D of 1962.

A K. Sen, H K Puri. and S. K Dhingra, for the
appel | ant .

L. N. Sinha Solicitor General of India, B. D. Sharma and
R N. Sachthey for the respondent.

987

Til e Judgnent of the Court was delivered by

Jagannohan Reddy, J. The assessee and his wife owned a | arge
nunber of shares in a private limted conpany engaged in the
busi ness of running hotels. By virtue of Art. 109 of the
Articles of Association of the said conpany, the assessed
became the first Managing Direction on ternms conditions
agreed to and enbodied in an agreenent dated Novenber
20,1955 between hinself and the conmpany. ‘Under the said
agreenment, the assessee was to receive Rs.. 2,000/- per
nmonth, a fixed sumof Rs. 500/p.m as car allowance, 10 per
cent of gross profits of the conpany and he and his wfe
were entitled to free board and 1odging in the hotel. For
the assessnment year 1956-57 for which the accounting year is
the year ending 30th Septenber 1955, the assesses was
assessed in respect of Rs. 53,913/- payable to him as 10% of
the gross profits of the conmpany whi ch he gave up soon after
the accounts were finalised but before they were passed by
the general neeting of the shareholders. The above anount
was gi ven up by himbecause the conpany woul d not be nmaking
net profits if the stipulated comission was paid’  to him
The assessee clained that the amount given up by hi mwas not
liable to be included in his total income because the anmount
had not accrued to him at all, at ,my rate, in the
accounting year ended 31st March 1956 and that even assum ng
that it had accrued in the account year ended 31st- March
1956, it is not taxable under s. 7 or s. 10 of the |Indian
I ncome-tax Act, 1922 (hereinafter called the ’'Act’). The
Income-tax O ficer, the Appellate Assistant Comissioner
the Tribunal and on a reference under s. 66(1)  the High
Court have all held that the 10% comn ssion on gross profits
amounting to Rs. 53,913/- was taxable as ’'salary' under's. 7
of the Act and that the income had accrued to the ~assessee
during the previous year. Against the judgnent of ‘the Hi gh
Court, this appeal is by special |eave.

The questions of |aw which were referred to the Hi gh Court
under s. 66(1) of the Act are as follows :-

1. Whet her the sumof Rs. 53,913/- was a revenue receipt
of the assessee of the previous year ?

2. Whet her the anount is chargeable under s. 7 or s. 10 of
the I nconme-tax Act ?

3. If the amount is chargeabl e under section 10, is the

assessee entitled to a deduction of. Rs. 53,913/- tinder
s.10(1) or s. 10(2)

The Hi gh Court answered the first question in t he
affirmative and in favour of the revenue, and on the second
guestion it was of

988
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the view that the anmount payable as conmi ssion was
chargeable under S. 7 as salary and not under S. 10 of the
Act. On this view, it did not think it necessary to answer
the third question.

VWen the matter canme up earlier, this Court on Novenber 9

1971 considered it necessary to call for a further statenent
of the case fromthe Tribunal on the third question on the
basis of the materials before it and having regard to the
deci sion of Morvi Industries Ltd. v. Conmi ssioner of |ncome-
tax(1l). The Tribunal in its supplenentary statenent of case
has answered the question agai nst the assessee and in favour
of the Departnent in holding that the assessee is not
entitled to a deduction of the, sumof Rs. 53,913/- either
under s.10(1) or 10(2) of the Act.

It is not disputed that the comm ssion payable to hi mwould

be a revenue receipt nor is it disputed that if it 1is
chargeabl e under s~ 7 no other-question would arise having
regard ~to the finding based on the decision in Mryvi
I ndustries case (supra) that the anpbunt of Rs. 53,913/- had
accrued. to the assessee in the year of account. It is
therefore necessary for us to consider whether the 10 per
cent gross profits payable to the assessee under the terns
of the agreenent appointing himas the Managing Director is
liable to be assessed as salary or under the head ’'income
frombusiness’. It may be nmentioned that "salary under s.
7 of the Act includes al so comm ssion, ~ wages, perquisites
etc.

On behal f of the assessee, it was contended that in order to
assess the incone as salary it must be held that there was a
relationship of master and servant between the conpany and
the assessee. For such a relationship to exist, it nust be
shown that the enployee nust be subject to the supervision
and control of the enployer in respect of the work that the
enpl oyee has to do. \Where, however, “there is no such

supervision or control it wll be a relationship of
princi pal and agent or an independent contractor. Appl yi ng
these tests, it is subnitted that the appointnent of the

assessee as a Managing Director i's not that of a servant but
as an agent of the conpany and accordingly the comm ssion
payable to himis incone from business and not sal ary. In
support of this <contention, reference has been nmade to
Hal sbury’s Laws of Engl and, Bowstead on Agency and treatises
on Conpany Law by Pal ner, Gower, Penington and Buckl ey.
There is no doubt that for ascertaining whether a person- is
a servant or an agent, a rough and ready test is, whether
under the terns of his enploynent, the enployer exercises a
supervisory control in respect of the work entrusted to him
A servant acts under the direct control and supervision of
his master. An agent,

(1) 82 1.T.R835 S.C

989

on the other hand, in the exercise of his work 'is not
subject to the direct control or supervision of t he

principal, though he is bound to exercise his authority in
accordance with all lawful orders and instructions which my
be given to himfromtinme, to tine by his principal. But

this test is not universal in its application and does not
determine in every case, having regard to the nature of
enpl oyment, that he is a servant. A doctor may be enployed
as a medical officer and though no control is exercised over
him in respect of the manner he should do the work nor in
"respect of the day to day work, he is required to do, he
may nonetheless be a servant if his enploynent creates a
relati onship of naster and servant. Similar is the case of
a chauffeur who is enployed to drive the car for his
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enployer. |If he is to take the enployer or any other person
at his request fromplace "A to place 'B the enployer does
not supervise the manner in which he drives between those
pl aces. Such exanples can be multiplied. A person who is
engaged to nanage a business nmay be a servant or an agent
according to the nature of his service and the authority of
his enploynment. Generally it nay be possible to say that
the greater the ampunt of direct control over the person em
pl oyed, the stronger the conclusion in favour of his being a

servant. Simlarly the greater the degree of independence
the greater ,the possibility of the services rendered being
in the nature of principal and agent. It is not possible to

| ay down any precise rule of law to distinguish one kind of
enpl oyment from the other. The nature of the particular
busi ness and the nature of the duties of the enployee wll
require to be considered in each case in order to arrive at
a conclusion as to whether the person enmployed is a servant
or an agent. In each case the principle for ascertainnent
remai ns the sane.

Though an agent as such is not a servant, a servant is gene-

rally for_ some purposes his master’,; inplied agent, the
extent of the agency depending upon the duties or position
of the servant. It is again true that. a director of a

conpany is not a-‘servant but an agent. inasmuch as the
conpany cannot act in its own person but has only to act
through directors who qua the conpany have the relationship
of an agent to its capacity. Managing Director nay have a
dual capacity. He' may both be a Director  as well as
enployee. It is therefore evident that in the capacity of a
managi ng- director he may be regarded as having not only the
capacity as persona of -a director but al so has the persona
of an enployee’. or an agent dependi ng upon the nature of
his work and the terns of his enploynment. ~ \Were he is so
enpl oyed, the relationship between him as the Managing
Director and the Conpany may be similar to a person who is
enpl oyed as a servant or an agent for the term’enployed is
facile enough to cover any of = these relationships. The
nature of his enploynent may be determ ned by the
990
articles of association of a conmpany and/or the agreenent if
any, under which a contractual relationship between the
Director and the conmpany has been brought about, whereunder
the Director is constituted an enpl oyee of the conpany, if
such be the ,case, his renuneration will be assessable  as
salary under s. 7. In other words, whether or not a Managi ng
Director is a servant of the conpany apart from his being a
Director can only be deternmined by the articles of
association and the terns of his employment. A simlar. view
has been expressed by the Scottish Court of " Session in
Anderson v. Janes Sutherland (Peterhead) Linited(1l) /where
Lord Nornmand at p.218 said
. the nmanaging director has two
functions and capacities. Qua nmanagi ng
director he is a party to a contract with the
conpany, and this contract is a contract  of
enpl oynment; nore specifically I am of opinion
that it is a contract of service and not a
contract for service."
A nunber of cases have been referred before wus but the
conclusion in each of the decisions turned on the particul ar
nature of enploynment and the facts disclosed therein. In
each of these decisions the "context played a vital part in
the conclusions arrived ,at." In Conm ssioner of |ncone-tax
v. Mannohan Das(2) this Court had occasion to consider the
case of enployment by a bank of a treasurer for its
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branches, sub-agencies and pay offices where he had to

perform the duties, liabilities and responsibilities which
by customor contract usually devol ved upon a treasurer as
well as those specified in the agreenent. The treasurer

had to provide the staff for the cash section of the bank;
he had power to suspend, transfer or dism ss any menber of
the staff and to appoint any other person in his place. He
was responsible for all the acts of the staff so appointed
which resulted in loss or danage to the bank and was
responsi ble for the protection of the property of the bank
and for the receipt of any bad noney, or base nobney etc.,
was requested to transmt from one place to another, under
guard provided by the bank, nobneys, documents and properties
of the bank. It was held that though the office of the
treasurer was created by the agreement and that he held
office wunder it, that was not decisive of the question
whet her the renuneration earned by himwas as a servant of
t he bank.  Receipt of remuneration for holding an office did
not necessarily give rise to the relationship of nmaster and
servant between the hol der of the office and the person who
paid the renuneration. |t was held that the treasurer was
not a servant of the bank and the remuneration received by
hi mwas not salary. Referring to. the observations of
(1) [1941] S.C 203 at 218.
(2) 59 1.T.R 699.
991
Bhagwati, J. in Dharangadhra Chem cal Wrks Ltd. v. state of
Saurashtra(1), Shah, J. observed (at p. 707) that the
correct nethod of approach woul'd be to consider whether
having regard to the nature of the work, ~there was due
control and supervision by the enpl oyer. In-Piyare La
Adi shwar Lal v. Commr. of Income-tax(2), Kapur, J. said (at
p. 24) that
"It is difficult tolay down any one test to
di stinguish tile relationship of naster and
servant from that ~ of an enpl oyer and
i ndependent contractor. In many cases the
test laid down is that in the case of naster
and servant, the master can order or require
what is to be done and howit is to be done
but in the case of an independent contractor
an enployer can only say what is to be -done
but not how it shall be done. But this test
al so does not apply to all cases, e.g. in _the
case of ship’s master, a - chauffeur “or a
reporter of a newspaper.. . . . In-certain
cases it has been laid down that the indicia
of a contract of service are (a) the naster’s
power of selection of the servant; (b)  the
paynment of wages or other remunerations; (c)
the master’'s right to control the nmethod of
doi ng the work; and (d) the naster’s right to
suspensi on or disnissal."
Learned advocate for the appellant relies on the decision of
Qamar Shaffi Tyabji v. Conm ssioner of E. P.T., Hyderabad(").
That was a case which turned upon the nature of the contract
entered into between the industrial trust fund and the
assessee which in turn was governed by the agreenents
between the company and the trustees. Under the latter
agreements, the trustees were given general conduct and
managenent of the business and affairs of the mlls and were
entitled to appoint enpl oyees and del egate to other persons
all or any of the powers etc. under the agreenent subject to
the approval of the Board of Directors. By separate
agreements nade at the same tinme the trustees were also
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appoi nt ed sel ling agents of the mlls and by t wo
suppl enental agreenents they were given power to delegate

all or any of their powers to other persons on such termns
and conditions as they may think fit subject to the approva
of the Board of Directors of the conpany. The trustees

appoi nted the assessee under these terns as their del egate.
In those circunstances, it was held that the appellant was
neither a servant nor a nere sub-agent. He was an agent of
the principal for such part of the business of the agency
a:, was entrusted to himinasmuch as the trustees as agents
had express authority to name another person to act for the

(1) [957] S.C.R 152,157. (2) 40 1.T.R 17.

(3) 39 1.T.R 611.

992

principal in the business of the agency and they naned the

appel l ant with the approval of the Board of Directors.

A simlar view was taken by this Court in, Lakshmni narayan
Ram Gopal v. CGovt. of Hyderabad(l). Bhagwati, J. speaking
for the 'Court held that the assessee under the nmanaging
agency agreenent havi ng regard to certain i ndicia
di scernible fromthat agreenent was - an agency. At p. 458
the functions of the assessee which were inconsistent wth
his being a servant were specified. They were :-

1. The power to assign the agreenent and the rights of the
appel | ant thereunder;

2.The right to continue in enploynment as the agents of the
conpany for a period of 30 years until the  appellants of
their owmn will resign

3. The remuneration by way of comm ssion of 2-1/2 per cent of
the ampunt of sal e proceeds of the produce of the conpany;
and

4. The power of sub-del egation of functions given to the
agent tinder Art. 118.

Al'l these circunstances went to establish t hat t he
appel l ants were the agents of the conpany and not mnerely the
servants renunerated by wages or salary.

In Commi ssioner of Income-tax Bonbay v. Arnstrong Smith (2)
Stone, C. J. and Kania, J. had held that under the'terns of
an agreenent the Managing Director was a servant of the
conpany. There they had to consider a case where the
articles of association of the conmpany provided that the
assessee was to be the Chairman and Managing Director of the
Conpany wuntil he resigned office or died or ceased to hold
at |east one share in the capital of the conmpany; that al
the other directors were to be under his control and were
bound to conform to his directions in regard to the
conpany’s business; that his remuneration was to be voted by
the conpany at its annual general neeting and that the sum
received by himfor managi ng the conpany’s business ~ which
arose from out of the, contractual relationship with the
conpany provided by the articles for perform ng the services

of managi ng the conpany’s business. |n these circunstances
it was held that the renuneration was taxable under s. 7 and
not under s. 12 of the Act. It appears that a | arge nunber

of English cases were cited but these were not referred to.
Stone, C.J. observed (at pp. 609-610): -
"W have been referred to quite a large nunber of English

cases the effect of which, | think, be sum
(1) 25 1.T.R 449 (2) 15 1.T.R 606.
993

mari sed by saying that a director of a conpany as such is
not a servant of the conmpany and that the fees he receives
are by way of gratuity, but that does not prevent a director
or a nanaging director fromentering into a contractua

rel ati onship, wth the conpany, so that, quite apart from
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his office of director he becones entitled to renuneration
as an enpl oyee of the conmpany. Further that relationship may
be created either by, a service agreenment or by the articles
t hensel ves. Now, in this case there is no question of any
service agreenent outside the articles and, therefore, the
rel ati onship between the conpany and the assessee, M.

Smith, depends upon the articles." (enphasis ours)

In Conmi ssioner- of Inconme-tax v. Nagi Reddy(1l) the Madras
Hi gh Court was considering the case of a Managing Director
of a filmconpany who was also the Managing Director of
another film conpany on sinmlar terns and remuneration,

nanely, that he was to get a nonthly renuneration of Rs.

500/- and in addition a conm ssion of net profits. The
guestion there was, whether the renmuneration received by him
as Mnaging Director fromthese two conpanies was incone
from business assessable under s. 10 of the Act. In that
case a reference was nade to the Bombay decision in Commr.

of I.T.-v. Armstrong Smth (supra).

A detailed consideration of all the cases cited and the
passages ' from text books referred to before us does not
assist us_incomng to the conclusion that the test for
determ ning whether the person enployed by a conpany is a
servant or agent is solely dependent on the extent of
supervi sion and control exercised on him' The real question
in this case is/oneof construction of ‘the articles of
association and the relevant agreenent which was entered
into between the conpany and the assessee. If the conpany
is itself carrying on the business and the assessee is em
ployed to manage its affairs interns of its articles and
the agreenment, he could be dismissed or his enployment can
be term nat ed by the conpany if his work is not
satisfactory, it <could hardly be said that-he is not a
servant of the conpany. Art. 109 of the articles of
associ ati on before its amendnent and rel evant for the period
which we are considering provided that he shall be the
Managi ng Director of the conpany for 20 years on ternms and
conditions enbodied in the agreement. Art. 136 states that
subject to the aforesaid agreenent, the general nanagenent
of the business of the conpany shall be in the hands of the
Managi ng Director of the conpany who shall have power and
authority on behalf of the conpany to do the several things
specified therein which are usually necessary and desirable
for the nanagenent of

(1) 51 1.T.R 178.

4--1172Sup. C /73

994

the affairs of the conmpany. Art. 137 provided that the
recei pts signed by the Managing Director or on ([ his behalf
for any noneys or goods or property received in_ the  usual

course of business of the conpany shall be effectua

di scharge on behalf of and agai nst the conpany for- nobneys,
funds etc. It further provides that the Managing Director
shall also have power to sign cheques on behalf of the
conpany. Under Art. 138 he is authorised to subdel egate all

or any of the powers. Art. 139 enjoins that notwi thstanding
anything contained in those articles the Managing Director
is expressly allowed generally to work for and contract with
the conpany and specifically to do the work of agent to and
Manager of and also to do any other work for the conpany
upon such terms and conditions and on such remunerati on as
may from tine to time be agreed upon between him and the
Directors of the Conpany. Art. 140 specifies powers in
addition to the powers conferred on him as the Managing
Director. Under Art. 141 the Managi ng Director shall have
charge and custody of all the property, books of account,
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papers, docunments and effects belonging to the said conpany
wher esoever situate. Art. 142 provides that the Managing
Director shall work for the execution of the decisions that
may be arrived at by the Board fromtine to tine and shal
be enpowered to do all that my be necessary in the
execution of the decisions of the managenent of the conpany
and shall do all things usual, necessary or desirable in the
managenent of the affairs of the conpany or carrying out its
obj ect s. ad. (k) of the agreenment dated 29-11-1955
stipulates :-
"That the said Ram Pershad shall be at liberty
to resign the said office upon giving three
nonths’ notice to the conpany of his desire to
do so. |If the said Managing Director is found
to be acting otherwise than in. the interests
of the conpany or is found to be not diligent
to hi's duties as a Managing Director, the com
pany in GCeneral Meeting may terminate his
services before the expiry of the said period
of 20 years."
The other terns of the agreenment enunerate the powers and
duties given to himunder the articles of association
A perusal of the articles and terns and conditions of the
agr eenment definitely indicate that the assessee was
appoi nted to nmanage the business of the conpany in ternms of
the articles of association and within the powers prescribed
t herein. Ref erence may particularly be made to Arts. 139
and 142 to ascertain the nature of the control inmposed by
the conpany upon the Managing Director. Under the fornmer
the additional work which he can do as an agent or manager
of the conpany can be done on terns
995
and conditions and on such remuneration as can be ' agreed
upon between him and the Directors of the Conpany and ' under
the latter he had to execute the decisions that nmay be
arrived at by the Board fromtinme to time. The very fact
that apart fromhis being a Managing Director he i's given
the liberty to work for the conmpany as an ‘agent is
indicative of his enploynent as a Managing Director not
"being that of an agent. Several of the clauses of Art. 140
as pointed out by the H gh Court specifically enpower the
Board of Directors to exercise control over the Mnaging
Director, such, for instance to accept the title of the
property to be sold by the conpany, providing for the
wel fare of the enployees, the power to appoint attorneys as
the Directors think fit etc. As pointed out earlier under
the terns of the agreenent he can be renoved wthin the
period of 20 years for not discharging the worki diligently
or if heis found not to be acting in the interest of the
conpany as Managing Director. These ternms are inconsistent
with the plea that he is an agent of the conpany and not a
servant. The control which the conpany exercises over the
assessee need not necessarily be one which tells himwhat to
do fromday to day. That would be a too narrow view of the
test to determ ne the character of the enploynent. Nor does
supervision inmply that it should be a continuous exercise of
the power to oversee or superintend the work to be crone.
The control and supervision is exercised and is exercisable
in terms of the articles of association by the Board of
Directors and the conpany in its general neeting. As a
Managi ng Director he functions also as a nenber of the Board
of Directors whose collective decisions he has to carry out
in terms of the articles of association and he can do
not hi ng which he is not permitted to do. Under s. 17(2) of
the Indian Companies Act 1913 Regul ation No. 71 of Table A




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of 10

which enjoins that the business of the conpany shall be
nmanaged by the directors is deened to be continued in the
articles of association of the conpany in identical term or
to the sane effect. Since the Board of Directors are to
manage the busi ness of the Company they have every right to
control and supervise the assessee’s work whenever they deem
it necessary. Every power which is given to the Managing
Director therefore emanates fromthe articles of association
which prescribes the limts of the exercise of that power.
The powers of the assessee have to be exercised within the
terns and limtations
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prescribed thereunder and subject to the control and
supervi sion of the Directors which in our viewis indicative
of his being enployed as a servant of the conpany.

We woul d therefore hold that the renuneration payable to him

is salary. In this view, the other questions need not be
consi dered, and the appeal is dismssed with costs.
V.P.S. Appeal dism ssed
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