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1. Leave granted.

2. This appeal is directed against a judgnent and order dated 24.5.2006
passed by a Division Bench of the H gh Court of Delhi at New Delhi in CM

Nos. 9506/ 2004 & 4393/2006 and WP. (C) No. 13604/ 2004 & 13605/2004

di smissing an Order dated 17.12.2003 passed by the Central Administrative

Tri bunal , Del hi Bench, Del hi \in Oiginal Application No. 864/2003.

3. The basic fact of the matter is not in dispute.

4, Central Public Wrks Departnment belonging to the Central

CGovernment has its own Service Rules framed under the provi so appended

to Article 309 of the Constitution of India, known as '\023M nistry of Urban
Affairs and Enpl oynent (Department of Urban Devel oprment) Centr al

Engi neering (Civil) Goup \021A\ 022 Service Rules, 1996\024 (Rules). The said Rules
came into force with effect from 28.10.1996.  Wiereas Rule 3 of the Rules

provi des for \023Constitution of the Service\024, Rule 4 provides for \023G ade,
strength and its review024. The first schedul e appended to the Rul es provides
for the posts in the Central Engineering Service, G oup \021A\022. The hierarchy
of the officers has also been provided therein. Rules govern the field of
recruitment as also the cadre strength. Despite the fact that the terns and
conditions of the enpl oyees belonging to the said cadre are governed by the
statutory Rules, on or about 1.8.2002, a purported office order was issued,

the rel evant part whereof reads as under: -

\023To maintain interdisciplinary coordi nati on anongst

various disciplines of CPWD, it has been decided that

at zonal level all the 4 disciplines, viz, Gvil, Electrical

& Mechanical, Architecture & Horticulture of CPWD

shal | work under the adm nistrative supervision and

control of the zonal head, i.e. Chief Engineer. The
officers of all disciplines in a zone will exercise their
del egated powers and will report to the Chief Engineer

who will further report to the AD Region). This
systemw || function under the follow ng guidelines:-

i) Each zone shall be headed by a CE(C) or CE(E)
subject to the conditions there will be at |east one
CE(E) heading a zone in each Region.\024
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5. On or about 11.3.2003, another office order bearing No. 34/03 was
i ssued by the Central Public Wrks Departnent stating;

\ 023Sub: Reorgani sation of zones in New Del hi Regi on
under ADG (S&P) for unified control

In pursuance of Mnistry of Urban Devel oprent &
Poverty Alleviation Ofice Order No. 28017/ 2/2002-
EW 1 dated 1.8.2002 and in order to naintain

i nterdi sciplinary coordination anbngst vari ous

di sciplines of CPWD, DGW CPW is pleased to
reorgani se the circles & divisions anongst NDZ-1 &
NDZ-2 and El ectrical Zone, New Del hi Region on tria
basis. The Electrical Zone (NDR) thus reconstituted
shal | be known as New Del hi Zone-5.

2. The officers of all disciplines in a zone will
exerci se their del egated financial, admnistrative,
techni cal 'powers and will report to the Chief Engineer

of the zone, who will further report to the ADG ( S&P)

3. The Chief Engineer either Civil or Electrical as
zonal heads shall exercise his/her del egated powers for
both civil and el ectrical works.

4. To facilitate technical sanction of estimates
above the del egated powers of SEs, zonal CEs will have
one EE(P) fromthe other discipline in their SE(P) unit.
In exceptional cases the CE of either discipline can
approach the ADG of the region for arranging technica
sanction of estimates of other disciplines.\024

6. Validity and/or justification of the said orders canme to be questioned
before the Central Admi nistrative Tribunal, Del hi Bench at Del hi. The

Tri bunal upon considering the matter at some |ength, opined that the
purported reorgani zati on of the cadre strength by the appellant herein in
terns of the said office orders dated 1.8.2002 and 11. 3. 2003 were whol ly
unsust ai nabl e. The original application was, therefore allowed. A Division
Bench of the Del hi High Court affirmed the said view of the Tribunal by
reason of the inpugned judgnent.

7. M. R Mhan, |earned Additional Solicitor General appearing on
behal f of the appellant in support of this appeal submtted that the Tribuna
and consequently the H gh Court committed a serious error in passing the

i mpugned judgnments and orders insofar as they failed to take into

consi deration that reorganization of cadre was not necessary to be brought
about by anmending the Rules. It was contended that as by the said office
orders, neither any change in the cadre strength nor anybody\022s seniority, pay
packet or any other benefit having been effected, amendnent to the Rules

was whol | y unnecessary.

8. M. Rajiv Dutta, |earned senior counsel appearing on behalf of ‘the
respondent, on the other hand, subnitted that the office orders are clearly
ultra vires statutory rules franed by the Union of India inasmuch as by
reason thereof, another post is created which is not contenplated under the
statute.

9. The af orenentioned office orders dated 1.8.2002 and 11. 3. 2003 are

not statutory in character. They even ex-facie do not satisfy the

requi rements of Article 162 of the Constitution of India. Indisputably, the
di sciplines of Civil, Electrical and Mechanical in the Central Public Wrks
Department are different and distinct. The said office orders provided that
disciplines referred to therein including Cvil and Electrical were to work
under the control of the Zonal Head being either a Chief Engineer (CGvil) or
Chi ef Engineer (Electrical). It has not been denied or disputed that the post
of Chi ef Engineer (electrical or civil), was beyond the purview of the Rules.
It is beyond any cavil that there are posts of Chief Engineer in all the four
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wi ngs of the Central Public Wrks Departnent. The Rules provides for

posts of Civil Engineers. As by reason of the inpugned orders, sonme sort of
amal gamation of different cadres are sought to be nade beyond the |ega
sanction as envi saged under the Rules, in our opinion, the same is

inmperm ssible in law. Appellants before the H gh Court have admitted that
the Mnistry had no intention to nmerge the civil and electrical streanms which
were two distinct services having separate recruitnent rules. The said office
orders, thus, clearly interfere with the working of the statutory rules

i nasmuch as by reason thereof, a post would be created which would be

desi gnated as a Chief Engineer either Cvil or Electrical, which belongs to
two di fferent streans.

10. It is nowa well settled principle of law that an executive order mnust
be passed in conformty with the Rules. Power of the State Governnent to
i ssue executive instructions is confined to filling up of the gaps or covering

the area which ot herwi se has not been covered by the existing Rules. See

Sant Ram Sharma Vs. State of Rajasthan & Anr. [AIR 1967 SC 1910] and

D.D.A. and Os. Vs. Joginder S.-Mnga and Os. [(2004) 2 SCC 297]. Such

of fice orders nmust be subservient to the statutory rules.

11. For the reasons aforenentioned, there is no nerit in this appeal which
is dismssed accordingly. In the facts and circunstances of this case
however, there shall be no order as to costs.




