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Heard | earned counsel on both sides.

In this civil appeal arising out of special |eave
petition, we are required to consider the scope and effect
of Section 68(3) of the Wst Bengal Sales Tax Act, 1994
[ Act', for short] read with sub-rule (6) of Rule 211A of
the Wst Bengal Sales Tax Rules, 1995 [ Rules', for
short].

On 8th Septenber, 2001, Ms. Sanman Trade | npex
Private Limted, Minbai, appointed the appellant as it's
Custons House Agent [CHA] to clear the consignnent of
goods inported from Hanburg. To enable the appellant to
clear the consignnent, Ms. Sannman Trade |Inpex Private
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Limted sent all the relevant docunments required for
getting the goods cleared from Kol kata to Minbai. M s.
Sanman Trade Inpex Private Limted also forwarded copy of
the Declaration in Form 44A, duly endorsed, to the
appellant to be produced before the Sales Tax Authority
posted at Haldia [for short, “first checkpost']. Ms.
Sanman Trade Inpex Private Limted appointed Ms.
Brahmaputra Roadways, Kolkata, as it's transporter for
onward transportation of inported goods from Kolkata to
Munbai . According to the appellant, the inported goods
were to be handed over by him to the transporter, Ms.
Brahmaputra Roadways, along wth all the necessary
docunents for onward transportation of goods to it's final
destination after getting the goods duly cleared from the
Custons and Port Authorities. According to the appellant,
the goods were duly received by Ms. Sanman Trade | npex
Private Limted on 30th Cctober, 2001, which fact is duly
certified by the letter from Ms. Sanman Trade | npex
Private Limted informng him that the subject-goods have

been received by it intact and in good condition.
On 24th August, 2001, Ms. Paluck Trade Links, New
Del hi, appointed the appellant as it's CHA to clear the
consignment inported by it from London. At this stage, we
may state that, in this civil appeal, we are concerned
with two itens, nanely, Soda ash inported from Hanburg and
Al um nium Scrap inported from London. To continue the
chronol ogy of facts, Ms. Paluck Trade Links, New Del hi,
also appointed Ms. Brahmaputra Roadways as it's
transporter for onward transportation of the inported
... 3l -
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goods from Kol kata to Del hi. On July 30, 2002, a show
cause notice was issued to the appellant by the Assistant
Conmi ssi oner of Commercial Taxes alleging contravention of
Section 68 of the Act. The appellant was asked to explain
as to why penalty should not be Ilevied for such
contraventi on. In reply, the appellant contended that he
had no obligation or liability under Section 68 of the Act
in respect of transportation of goods from Haldia to
Chichira [exit checkpost]. According to him the goods
could be noved only by the owner or the inporter directly
by itself or through it's transporter. According to the
appellant, a CHA has no role to play in the novenment of
goods. He submtted that he was appointed by the inporter
only to get the docunents cleared from the Custons and
Port Authorities and not for novenent of goods for which
it is the inporter who appoints a transporter. Therefore,
according to him the notice was not maintainable in terns
of Section 68 of the Act. The appellant further submtted
that he was not required to keep an endorsed copy of the
said Declaration. In this connection, reliance was pl aced
on Rule 211A(6) of the Rules. According to the appellant,
under Rule 211A(6) of the Rules, the endorsed copy had to
be returned to the person transporting the goods for
onward novenent to it's final destination. Hence,
according to him the showcause notice was not
mai nt ai nabl e.

By order dated 27th Decenber, 2002, the Assistant
Commi ssi oner of Commercial Taxes inposed a penalty on the
appellant for failure to produce the endorsed copy of the
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Declaration in terns of Rule 211A(6) of the Rules. Being
aggrieved by the order, the appellant preferred a revision
before the  West Bengal Taxat i on Tri bunal , whi ch
application stood rejected. The decision of the West
Bengal Taxation Tribunal has been upheld by the H gh Court
vi de judgenent dated 17t" Decenber, 2007, hence, this civi
appeal is filed by the appellant.

For the sake of convenience, we quote hereinbel ow
the rel evant provisions of the Act:

“68. Restriction on novenent of goods.-- [1]
To ensure that there is no evasion of tax, no
person shall transport from any railway

station, steaner station, airport, port, post
office or any checkpost set up under section
75 or from any other place any consignnent of
goods except in accordance wth such
restrictions and conditions as rmy Dbe
prescri bed.

[ 2] XXX XXX XXX XXX

[ 3] Subj ect to t he restrictions and
conditions prescribed under sub-section (1)
or sub-section (2), any consignnment of goods
may be transported by any person after he
furnishes in the prescribed nmanner such
particulars in such form obtainable from such
authority or in such other form as may be
prescri bed.

69. Interception, detention and search of
road vehicles and search of warehouse, etc.--
For the purpose of verifying whether any
consi gnnent of goods are being or have been
transported in contravention of t he
provi sions of section 68 or section 73, the
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Comm ssioner, an Additional Conm ssioner, or
any person appoi nted under sub-section (1) of
section 3 to assist the Conm ssioner, nay,
subject to such restrictions as my be
prescri bed, - -

[ a] I ntercept, detain and search at any
pl ace, referred to in sub-section (1)
of section 68, a road vehicle or river
craft or any load carried by a person,
or

[ b] search any warehouse or at any other
place in which, according to his
i nformati on, such goods so transported
in contravention of the provisions of
section 68 have been stored, or

[c] intercept, detain and search at any
checkpost or any other place referred
to in sub-section (2) of section 73,
any goods vehi cl e.

71. Penalty for transporting goods in
contravention of section 68 or section 73.--
[1] If any goods are seized under section 70,

t he Conmi ssi oner or t he Addi ti ona

Comm ssioner may, by an order in witing,

I npose upon the person from whom such goods
are seized or the owner of such goods, where
particulars of the owner of such goods are
avai l able, or where there is no claimnt for
such goods at the tine of such seizure, any
person who subsequently establishes his claim
of ownership or possession of such goods,

after giving such person or owner, as the
case may be, a reasonable opportunity of
bei ng heard, a penalty of a sum not exceedi ng
fifty per centum of the value of such goods
as may be determned by him in accordance
with the rules nade under this Act:

Provi ded that the sum of penalty that
may be inposed under this sub-section shal
not exceed- -
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[a] thirty per centum of the value of goods
If the rate of tax |eviable under sub-
section (1) of section 17, or sub-
section (1) of section 18, or sub-
section (1) of section 20, in respect
of such goods does not exceed ten per
centum

[ b] fifty per centum of the value of goods
If the rate of tax |eviable under sub-
section (1) of section 17, or sub-
section (1) of section 18, in respect
of such goods exceeds ten per centum

[2] A penalty inposed under sub-section (1)
shall be paid by the person or the owner of
goods, as the case may be, into a Governnent
Treasury or the Reserve Bank of India by such
date as may be specified by the Comm ssioner
or the Additional Conmm ssioner in a notice to
be issued for this purpose, and the date so
specified shall not be earlier than fifteen
days fromthe date of the notice:

Provi ded that the Conm ssioner or the
Addi ti onal Comm ssioner nmay, for reasons to
be recorded in witing, extend the date of
paynment of the penalty for such period as he
may think fit.

71B. Penalty for contravention of the
provi si ons of section 68 when goods
transported are not available.-- [1] Were
the goods are, or have been, transported by a
person, deal er or casual t rader in
contravention of restrictions or conditions
prescri bed under section 68 and such goods
are not available for seizure under sub-
section (1) of section 70, the Conm ssioner
or the Additional Conm ssioner, shall, after
gi ving such person, dealer or casual trader a
reasonabl e opportunity of being heard, inpose
a penalty of a sum not exceeding twenty-five
per centum of the value of such goods.
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[2] The procedure for inposition of penalty
as prescribed under section 71A shall apply
mutatis nutandis in the matter of inposition
of penalty under this section.

72. Regulatory nmeasures for transport of
goods through West Bengal .

[1] Wen a goods vehicle, transporting any
goods [other than goods sales of which are
tax-free under section 24], enters into West
Bengal, and such vehicle transporting such
goods is bound for any place outside West
Bengal, the transporter of such goods shall
have to make, in the prescribed manner, a
declaration on the body of the consignnent
note or on a docunment of |ike nature that the
goods being so transported in his vehicle
shal | not be unl oaded, delivered or sold in
West Bengal and he shall also specify in such
declaration the nanme of the |ast checkpost
t hrough which the vehicle transporting such
goods shall nove outside West Bengal .

[ 2] XXX XXX XXX XXX
[ 3] XXX XXX XXX XXX

[4] The transporter shall carry with himthe
consi gnnent note or the docunent of Iike
nature containing the declaration duly
countersigned under sub-section (3) while
transporting the goods through Wst Bengal
and produce such consignnment note or docunent
of like nature before the Comm ssioner at the
| ast checkpost that he reaches before the
exit of the vehicle with such goods from West

Bengal, and the Commi ssioner shall, in the
prescri bed manner, endorse such consignhnment
note or docunment of |ike nature evidencing

exit from West Bengal of the vehicle
transporting the sane goods as are specified
In such consignnent note and return the same
to the transporter.

XXX XXX XXX XXX
. 8/ -



[5] The Conm ssioner may, subject to such
conditions and restrictions as may be
prescribed, intercept at any place, other
than those referred to in sub-section (2) and
sub-section (4), within Wst Bengal any goods
vehicle and require the transporter to
produce before him the declaration and ot her
docunents referred to in sub-section (2) and
search such goods vehicle for verification of
the goods wth the declaration and other
docunent s produced, | f any, by t he
transporter.

[6] Were the Conm ssioner or the other
authority referred to in sub-section (5) is
satisfied, for reasons to be recorded in
witing, that the transporter has contravened
the provisions of this section, he may, after
gi ving t he transporter a reasonabl e
opportunity of being heard, inpose, by an
order to be passed in the prescribed nmanner,
such penalty, not exceeding twenty-five per
centum of the value of the goods so
transported, as may be determined by himin
accordance with the rules nade under this
Act .

73. Measures to prevent evasion of tax on
sales within West Bengal .

[1] Where a transporter carries from any
place in Wst Bengal in a goods vehicle any
consi gnnent of goods and such vehicle is
bound for any place outside Wst Bengal, he
shall, in addition to a docunent of title to
the goods, carry with him in respect of such
goods, - -

[a] where carriage is caused by a sale of

such goods, two copies of the bill or
cash nmenorandum i ssued by the seller of
such goods, and a way bill in the

prescribed form or such docunent,
containing description, gquantity or
wei ght and val ue of the goods and such
other particulars as may be prescribed,
or
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[ b] where carriage is caused otherw se than
by a sale of such goods, two copies of
the forwarding note, delivery challan
or docunent of |ike nature, by whatever
nanme called, issued by the owner or
consi gnor of such goods, and a way bil
in the prescribed form containing such
particulars as nmay be prescribed.

W may also quote hereinbelow Rule 211A of the
Rul es along with the Declaration Form appended to the said

Rul e:

“211A Procedure for transport from railway
station, port, airport etc. of any consignnent of
goods despatched from any place outsi de Wst Benga

and bound for any place outside West Bengal.-- (1)
Where any consignnent of goods other than those
referred to in the Explanation to sub-rule (1), or
in sub-rule (2), of rule 210 despatched from any
pl ace outside Wst Bengal reaches a railway
station, port, airport or post office in Wst
Bengal and such consignnent of goods is bound for
any destination outside Wst Bengal, any person
shall, before taking delivery of such goods from
any such place, nmake a declaration in the fornmat
appended to this sub-rule.

DECLARATI ON
[ See sub-rule (1) of rule 211A]

L, , do hereby
decl are that --
... 10/ -
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[1] | am a person who is inmporting or bringing into
West Bengal /I am a person who is authorised by the

importer nmentioned in the invoice/bill of |ading/
bill of entry/air consignnent note/railway receipt/
postal receipt to take delivery of the consignnment
of goods despatched from................. , a place

si tuated outside West Bengal;

[ 2] the said consignnment of goods has reached a
railway station, port, airport or post office in
West Bengal, nanely,.............. ;

[3] the said consignnent of goods is bound for a
desti nation outside West Bengal, nanely, ......... ;

[ 4] the delivery of the said consignnent is
required to be taken by nme for the purpose of

transporting such consignnent of goods to its
destination outside Wst Bengal;

[5] the said goods shall not be, either wholly or
partly, unloaded, delivered or sold in Wst Bengal;

[6] the statements in this declaration are true to
t he best of ny know edge and beli ef;

I am furnishing hereunder the particul ars/
information relating to the said consignnent: -

[a] name, address and sales tax registration

No., if any, of the consignor outside West
Bengal : ..............

[b] railway recei pt/bill of | adi ng/ air-
consi gnnent note/ postal receipt No. and date
thereof: .................

[c] invoice No. and date : ...............

[d] description of each comodity  of t he
consignnent: ..................

[e] quantity/weight of each comodity in the
consignnent: ..................
L. 11/ -
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value of the consignment with custom duty,
freight etc.: ...............

name, address and sales tax registration No.

of t he consi gnee out si de West
Bengal :.................

nanme, address, licence No. and tel ephone No.
of the clearing and forwarding agent, if
any, in Wst Bengal who is handling the
consi gnnent on behal f of t he
consignee:...............

node of transportation of the consignnent to
the destination outside Wst Bengal after
taking delivery: .................

registration No. of the road vehicle if such
goods are transported to such destination by
a road vehicle: ...............

rail way recei pt/bill of | adi ng/ ai r -
consi gnnent not e/ post al recei pt No. and

name of the exit checkpost: ................

approxi mate date by which the vehicle shall
nmove outside West Bengal : ................

where the goods are being transported by a
road vehicle, --

[I] whether there is any possibility of
transhi pnent in West Bengal [please tick
whi chever is applicable] yes/no;

[ii] if yes,--

[A] place of such transhipment :......
[B] vehicle No. after the transhi pnent
is effected: ...............

[C nane and addr ess of t he
transporter: .................
[D] consignnent note No. and date:......
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Signature of the inporter/clearing and
forwardi ng agent/the person taking delivery
of the consignnent of goods from port,
airport, railway station, post office for
despatch of the sane outside Wst Bengal

Date: ........
Ful | nanme of the signatory
Address of the signatory
Note:- Please strike out whatever is not

appl i cabl e.

[2] The declaration made under sub-rule (1)
shall be produced in triplicate along with a
copy of invoice, railway receipt, bill of
| adi ng, air-consignnent note, postal receipt or
a docunent of like nature before the Assistant
Comm ssi oner, Conmer ci al Tax Oficer or
Assi stant Commercial Tax Oficer posted at the
checkpost situated in or around the railway
station, port, airport or post office from which
the delivery of the consignnent of goods as
referred to in sub-rule (1) is to be taken.

[3] If no checkpost has been set up in or around
the railway station, port, airport or post
office from which the delivery of t he
consi gnnent of goods as referred to in sub-rule
(1) is to be taken, the declaration under the
said sub-rule (1) shal | be produced in
triplicate by the person taking delivery of such
goods along with a copy of invoice, railway
receipt, bill of Ilading, air-consignnment note,
postal receipt or a docunent of Ilike nature
before the Assistant Conmm ssioner or Conmercia
Tax O ficer having jurisdiction over the area in
which such railway station, port, airport, or
post office is situated.

.. .13/ -
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[4] The declaration along wth a copy of
docunents as referred to in sub-rule (2) or sub-
rule (3) produced before any of the authorities
menti oned in such sub-rul es shal | be
countersigned with his office seal by such
authority and the two countersigned copies of
such declaration shall be returned to the person
referred to in sub-rule (1).

[5] For the purpose of section 69, the person
referred to in sub-rule (1) shall, while
transporting any consi gnnent of goods on its way
to destination outside Wst Bengal, stop his
vehicles on being asked by such Assistant
Conmi ssioner or Conmercial Tax O ficer as the
Conm ssioner may authorise in this behalf, at
any place and present before him on denmand, the
count ersi gned copies of the declaration referred
to in the said sub-rule along wth invoice,
consignnent note, road challan or any other
docunent of |ike nature.

[6] The two copies of ‘the declaration duly
countersigned under sub-rule (4) shall be
produced before the Assistant Conm ssioner
Conmercial Tax Oficer or Assistant Conmmercial
Tax O ficer posted at the exit checkpost and
such authority shall, on being satisfied upon
verification of the goods being transported with
those specified in such declaration, endorse
such declaration, retain one copy of such
endorsed declaration and return the other copy
of it to the person transporting such goods for
onward novenent to the place of destination
outside West Bengal after recording in a
register the particulars given in the endorsed
declaration and other connected docunents and
also the particulars of transhipnent of the
goods, if any, in Wst Bengal.

[7] For the purposes of interception, detention,
search and seizure by any authority under this
rule, the procedure in such matters contained in
the provision of rule 212 shall apply nutatis
nmut andi s.

... 14/ -
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[ 8] Any infringenent of any provision of this
rule by the person referred to in sub-rule (1)
shall be deened to be a contravention of the
provi sions of section 68 by the person referred
toin the said sub-rule.”

The Act has been enacted to consolidate and anend
the laws relating to the levy of tax on sale or purchase
of goods in the State of Wst Bengal. Under Expl anation
(2) to Section 2(10) of the Act, an agent for handling or
transporting of goods or handling of docunent of title to
goods is a “dealer”. Agents of all types have been
included in the definition of the word “dealer” under
Section 2(10) of the Act. [See State of Wst Bengal vs.
OP. Lodha & Anr. (1997) 105 STC 561 (SO]. Section 68

occurs in Chapter WVIII of the Act, which deals wth

mai nt enance of accounts; search and seizure of accounts;
measures to regulate transport of goods; checkposts;
sei zure of goods; inposition of penalty, etc. To ensure
that there is no evasion of tax, Section 68 of the Act,
inter alia, states that no person shall transport from any
Port or any checkpost or from any other place any
consi gnment of goods, except in accordance wth such
restrictions and conditions, as may be prescribed. |[See
Section 68(1) of the Act] The inportant words which occur
in Section 68(1) of the Act are “no person”. It does not
refer to the word “transporter”. This aspect is of sone
signi ficance because Section 68(1) of the Act puts a
restriction on the novenent of goods. The checkposts are
desi gned and neant to prevent the evasion of sales tax and
other dues. This restriction stands lifted subject to the

... 15/ -
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conpliance of <certain provisions of the Act. Under
Section 68(3) of the Act, any consignnent of goods may be
transported by any person after he furnishes in the

prescri bed manner such particulars in such Form as may be
prescri bed. The expression ®“any person” in sub-section
(3) of Section 68 of the Act would include, a clearing and
forwardi ng agent, a transporter or any person who nmakes a
Declaration in the prescribed manner. Therefore, sub-
section (3) is not confined to a transporter, as is sought
to be argued on behalf of the appellant. Secondly, sub-
section (3) indicates that any consignnment of goods may be
transported by any person after he furnishes particulars
in the prescribed Form In this connection, we may refer
to Rule 211A of the Rules. The said Rule occurs in
Chapter XV of the Rules, which deals with restrictions on
transport of any consignnent of goods, regulatory neasures
for nmovenent of such goods in transit through West Bengal,
i nterception, sear ch, sei zure and penal ty for
contravention, and certain neasures to prevent evasion of
tax on sales wthin Wst Bengal. If one reads Chapter
VIII of the Act wth Chapter XV of the Rules, one finds
that both Chapters deal with regulatory neasures to avoid
tax evasion. Therefore, in our view, the machinery
provi sions under the Act constitute an integral part of
t he charging provisions. These regulatory neasures are
intended to ensure that there is no evasion of tax.
Therefore, one cannot read the Act by segregating the
machi nery provisions from the charging provisions. Rul e
211A of the Rules deal wth procedure for transport from
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Port, checkposts, etc., of any consignment of goods
despatched from any place outside Wst Bengal and bound
for any place outside West Bengal. In the present case,
t he subj ect-goods have cone from Hanburg, which is a place
outside West Bengal. They passed through the custons
barrier, the port barrier and the sales tax barrier at
Haldia [which is the first checkpost] and, ultimately,
were bound for Minbai through the exit checkpost at
Chichira. 1In short, the goods were neant to be in transit
through the State of West Bengal and they were bound for
Munbai, which is a place outside West Bengal. In such a
situation, Rule 211A of the Rules was applicable.

In this case, we are required to ascertain whether
the appellant, who has signed the Declaration in the
prescribed Form has conplied with the said Rule? If not,
t he consequence of non-conpliance? If one reads Section
68(3) of the Act along with Rule 211A(1) of the Rules, one
finds that “any person', before taking delivery of the
consignnment from any port, etc., is required to nake a
Declaration in the prescribed Form and only on meking the
requi site Declaration, such “any person' is allowed to
transport the consignnent of goods through West Bengal to
a place outside the State. In other words, no person wl|
be able to transit the consignnment of goods through the
State of West Bengal w thout making a Declaration in the
prescri bed Form Before taking delivery of such goods,

such a person shall nake a Declaration in the Form
appended to Rule 211A(1) of the Rules. Such a
Decl aration, therefore, is a condition precedent for
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taking delivery of the goods from Port, Airport, etc., to
any place outside the State of Wst Bengal. In this
connection, once again, we mnay enphasise that in Rule
211A(1) of the Rules, the words used are “any person”.
These words include, a clearing and forwarding agent, a
transporter and Custons House Agent or any other person,
who nmakes a Declaration in the Form prescribed. In this
connection, <clause (4) of the Declaration is equally
i nportant. It mandates a statutory obligation on the
declarant, who takes delivery of the consignment to
transport such consignment to it's destination outside
West Bengal [which, in the present case, is Munbai]. The
declarant could be an inporter or a clearing and
forwardi ng agent or any person taking delivery of the
consignment. This obligation is inmposed on the decl arant
so that, in the event of detection of tax evasion, it
woul d not be open to the declarant to deny his liability
which, in our opinion, under the Schenme of the Act is an
absolute liability in the sense that if the declarant
commts breach of his obligation under the Act read wth
the Rules, then a |legal presunption is drawn against
him of course, subject to rebuttal. It is inportant
to note, in this connection, that the appellant in this
case was the decl ar ant . He had appended hi s
signature on the Declaration prescribed wunder Rule
211A(1) of the Rules. At this stage, we nmay point out
that, under the procedure prescribed in the Rules, the
decl arant, before taking delivery of the goods from the
port, has to nmake a Declaration in the prescribed Formin

... 18/ -
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which he undertakes wunequivocally to transport such
consignment to it's destination outside the State of West
Bengal . Wth such Declaration, the appellant becones
liable for a breach if he fails to produce the counter-
signed copy of the Declaration before the Assessing
Aut hority. The Declaration is in triplicate. One copy
duly endorsed remains with the Sales Tax Authority at the
first checkpost which, in the present case, is at Haldia.
The remaining two counter-signed copies of the Declaration
in the prescribed Formare carried by the declarant to the
exit checkpost where one copy is retained by the Authority
and the other is given to the declarant. In the present
case, the endorsed counter-signed copy of the Declaration
has not been produced by the appellant in the inpugned

proceedi ngs before the Assessing Authority. Non-
production thereof raises a l|egal presunption of tax
evasi on. The reason is that when countersigned copy of
the Declaration is not produced, |aw presunes, unless

otherwise proved, that goods in question have been
consuned, used or otherw se disposed of within the State.
In the present case, there is no evidence whatsoever to
rebut that presunption. There is no material to indicate
that the goods had crossed the border at Chichira, except
a confirmation fromthe consignee that it has received the
goods in question. We cannot accept such confirmation
from the consignee primarily because, under the Act, the
inmporter/consignee is not I|iable for the breach. The
consignee is not the declarant. |In the present case, the
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consignee [inporter] has not undertaken any obligation to
take the goods in transit through the State of Wst Bengal
to it's destination outside the State. If one reads
carefully Section 68 of the Act, one finds that the
provisions of said section contenplate a regulatory
nmeasure to ensure that there is no evasion of tax. Even
if Section 68 of the Act is treated as a nachinery
section, even then the said Section has been enacted to
ensure that there is no evasion of tax. |In that sense, if
one exam nes the Schene of the Act, it becones clear that
non- production of the endorsed counter-signed copy of the
Decl aration before the Conpetent Authority would give rise
to a legal presunption of tax evasion, subject to such
presunption being rebutted.

On behalf of the appellant, it was urged that,
under the Schenme of the Act, the word “transporter” has
been defined by way of an Explanation to Section 72 of the
Act . This argunent was advanced to denonstrate that
Sections 68, 71B and Explanation (a) to Section 72 of the
Act are applicable only to a transporter, i.e., the owner
or any person having possession or control of a goods
vehicle or the driver or any other person in charge of
such vehicle, who transports the goods on account of any
other person or on his own account and, therefore, the
said provisions do not apply to CHA. W find no nmerit in
this argunent. As stated above, the appellant, as a
decl arant, could be an inporter, a clearing and forwarding
agent, etc., who undertakes the delivery of t he
consi gnment for t he pur pose of transporting such
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consignment of goods to it's destination outside West
Bengal . Once such a Declaration is nmade by the appell ant,
he is a transporter, even assunming that the said
provi sions, nanely, Sections 68, 71B and Explanation (a)
to Section 72, are applicable only to a transporter. The
matter can be |ooked at from another angle. Section 68
i mposes a restriction when it says that no person shall
transport any consignnent of goods from any Railway
Station, Airport, Port, etc., except in accordance wth
such conditions and restrictions, as may be prescribed.
In other words, the restriction on novenent of goods under
sub-section (1) of Section 68 of the Act can only be
l[ifted in a situation falling under sub-sections (3) and
(4) of Section 68 of the Act. Under sub-section (3), any
person, who seeks delivery of the consignnent, is required
to undertake an obligation that he is undertaking that
delivery for transporting such consignment to it's
destination outside Wst Bengal. Section 71B of the Act
is consequential upon contravention of provisions of
Section 68 when goods transported are not avail able. It
says that where the goods are transported by a person in
contravention of restrictions or conditions prescribed
under Section 68 of the Act read with Rule 211A of the
Rules, including the Declaration therein, and if such
goods are not available for seizure, the Prescribed
Authority shall, after giving reasonable opportunity of
bei ng heard, inpose a penalty. That penalty is an anount
not exceeding twenty five per cent of the value of such
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goods. Section 71B read with Section 68 of the Act
indicates that if the declarant undertakes delivery of the
consi gnment with an obligation to transport such
consignment of goods to it's destination outside West
Bengal and if he contravenes any restrictions or
conditions prescribed under Rule 211A of the Rules read
with the Declaration, then such person becones liable to
pay penalty on ad valorembasis. In the present case, the
appel  ant has not produced before the Assessing Authority
any evidence to show that the consignnent, whose delivery
has been taken fromthe Custons Port, has gone out of West
Bengal . He has not produced the endorsed countersigned
copy of the Declaration before the Assessing Authority.
In such a case, |aw presunes that the subject-goods have
been sold unauthorisedly wthin the State of Wst Benga
and that is the sole reason why penalty has been inposed
on ad valorem basis, i.e., on certain percentage of the
value of the goods. It was open to the assessee to prove
to the contrary and rebut the above I|egal presunption.
However, he has failed to do so. Further, when the
appel lant signs the Declaration in ternms of Rule 211A(1)
of the Rules, he, inter alia, undertakes an obligation to
act as a transporter. Under Section 72 of the Act, if any
person transports a consignnent from any place outside the
State and, in order to go to it's destination at a place
outside the State, seeks to pass through the State of West
Bengal, he is required to make a Declaration, as
prescribed in Rule 223(1) of the Rules on the body of the
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consi gnment note before the appropriate Authority of the
first checkpost for his wverification and counter-
si gnat ure. Further, the transporter is required to carry
such a Declaration and other documents and produce them
before the Prescribed Authority of the l|ast checkpost for
his verification. In our view, Section 72 of the Act read
with Rule 223(1) of the Rules has no application to the
facts of the present case. Section 72, no doubt, deals
with goods being transported through the State of West
Bengal ; however, the said section specifically refers to
entry of a *“goods vehicle” into Wst Bengal and such
vehicle transporting the goods is bound for a place
outside West Bengal. In the present case, we are
concerned with goods comng from Hanburg in Germany into
the Port in Wst Bengal, hence, Section 72 of the Act has
no application. Mreover, the word “transporter” has been
defined specifically for the purpose of only Sections 72
and 73 of the Act and has not been defined for the entire
Act . In the circunstances, it 1is not open to the
appellant to say that there is a clear dichotony between a
transporter and a CHA/clearing and forwarding agent. In
the present case, we are concerned with the contravention
of the provisions of Section 68 of the Act by a person who
makes a Declaration in the prescribed Form in terns of
Rul e 211A(1) of the Rules.

One of the key argunents advanced on behalf of the
appel lant herein was that Rule 211A(6) of the Rules
applies to the transporter/carrier, who is in possession
of two countersigned copies of the Declaration when the
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goods are being transported across the exit checkpost of
West Bengal, because it is the transporter who gets back
the endorsed Declaration as “a person transporting the
goods for onward novement”. According to the appellant,
Rule 211A(8) of the Rules has no application as the said
sub-rule is consequential to the applicability of sub-rule
(6) of Rule 211A, which sub-rule is applicable only in the
case of a transporter. In other words, according to him
sub-rule (6) casts an obligation on the transporter and
not upon the CHA, whose assignment is confined to the
precincts of the Custons Port. W find no nerit in this
subm ssi on. Under sub-rule (2) of Rule 211A of the
Rul es, the Declaration, in triplicate, is required to be
produced along with the copy of invoice, railway receipt,
bill of lading or docunent of I|ike nature before the
Prescribed Authority posted at the checkpost situated in
or around the Railway Station, Port, Airport or Post
Ofice fromwhich the delivery of the consignment of goods
is to be taken. Sub-rule (3) of Rule 211A of the Act
deals with a situation where there is no checkpost set up
in or around the Railway Station, Port, etc. We are not
concerned with that situation in this case. Under sub-
rule (5), it is, inter alia, provided that, in cases of
interception, detention and search of vehicles falling
under Section 69 of the Act, the declarant under sub-rule
(1) shall, while transporting any consignnment on it's way
to the destination outside Wst Bengal, shall stop his
vehicle on being asked by the Prescribed Authority to
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produce the countersigned <copies of the Declaration
referred to in sub-rule (1) of Rule 211A along wth the
i nvoi ce, consignment note, road challan or any other
docunent of |ike nature. Therefore, sub-rule (5) squarely
applies to a declarant under sub-rule (1). Under sub-rule
(6), two copies of the Declaration duly countersigned
shall be produced before the Prescribed Authority posted
at the exit checkpost and such Authority shall, on being
satisfied upon verification of the goods being transported
with those specified in the Declaration, endorse such
Decl aration, retain one copy of such endorsed Declaration
with it and return the other copy to the person
transporti ng such goods for onward novenent to the place
of destination outside West Bengal after recording in his
register the particulars given in the Declaration. As
stated above, it is the case of the appellant that sub-
rule (6) of Rule 211A applies to a transporter and not to
a CHA. W find no nerit in this submssion. |f one reads
sub-rule (6), it beconmes clear that the said sub-rule
refers to copies of the Declaration duly countersigned
under sub-rule (4) to be produced before the Prescribed
Authority at the exit checkpost. Sub-rule (4), in turn
refers to a Declaration being nmade under sub-rule (2)
which, in turn, refers to the Declaration nade under sub-
rule (1) of Rule 211A of the Rules. Therefore, under sub-
rule (4), such a Declaration is required to Dbe
countersigned by the Prescribed Authority and two copies
thereof are returned to the declarant under sub-rule (1).
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In other words, sub-rule (6) applies to a declarant who
could be a transporter, CHA, clearing and forwardi ng agent
or any person taking delivery of the consignment of goods
from the Port for despatch of the sane outside West
Bengal . Further, as stated above, clause (4) of the
Declaration refers to an obligation being undertaken by
the declarant that the delivery is required to be taken by
him for transporting such consignnent to it's destination
out si de West Bengal . Hence, wth the nmaking of the
Decl aration, the appellant wundertook the obligation to
transit the consignnent to the destination outside the
State for which the proof was the countersigned copy of
t he Decl arati on.

Bef ore concluding, we may state that a request was
made by the |earned senior counsel appearing on behal f of
the appellant that, in the event of this Court rejecting
this civil appeal, the Departnment may give the benefit of
instalments to the appellant to neke paynent towards
i mpugned penalty. W do not wish to express any opinion
t her eon.

Accordingly, we find no nerit in this civil appeal,
which is, accordingly, dismssed wth no order as to
costs.

[ AFTAB ALAM
New Del hi,
March 26, 2010.



