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1. Thi s appeal i's directed against the order dated 10.1.2005
passed in Wit Petition No.966 of 1995 by the Hi gh Court of

Judi cature at Bomnbay whereby the Division Bench has set aside
the resolution of the Cantonnent Board, Pune dated 29.10.1991
renovi ng the respondent from service which is conpletely
vitiated on account of the participation of the three nenbers
of the Enquiry Comrmittee and the orders of the 1lst and 2nd
Appel |l ate authorities dated 8.7.1992 and 22.12.1994 and al | owed
the wit petition of the Vijay D. Wani respondent(herein) and
directed the Cantonment Board to reinstate the petitioner
(respondent herein) into service wth 50% backwages and
continuity of service.

2. Brief facts which are necessary for disposal of this appea
are that the respondent was appoi nted as Juni or Engi neer
(Electrical) with Pune Cantonment Board with effect from
9.3.1977. Later on he was redesignated as Sectional Engi neer
(Electrical). In 1987, the Cantonment Board decided to
purchase N.C. T. pies for street lighting and directed the
respondent to prepare an estimate. Simlarly he was al so
directed to prepare estimates for electrification of 'S V.P.
Cant onment General Hospital, for the purpose of air conditioning
of the Operation Theater and for purchase of transformer for
the same hospital. The Contonnent Board al so wanted himto
prepare estimtes of sewerage punps for Ghorpadi. and Wanawad
Bazar Draining Schenme and al so estimtes for cables and street
lights at Price of Wales Drive. The respondent as‘a Sectiona
Engi neer (El ectrical) prepared all those estimates. But on
11t h August, 1987, the office of the Cantonment Board 'through
the Chief Executive Oficer served hima nmenorandum al | egi ng
that the estimtes prepared by the respondent suffered from
total non-application of mnd. The respondent offered his

expl anati on dated 25.8.87 to the said nenmorandum but that was
not accepted by the Board. A charge-sheet containing the sane
charges was issued to the respondent on 13.1.1988. The
respondent was put under suspension and the Cantonment Board
appoi nted an Enquiry Committee to enquire into the alleged

m sconduct of the respondent. The Enquiry Conmittee found the
charges proved by mgjority of two versus one the third nmenber
differed on items 2 and 4. By a resolution dated 25.10.1991
the Cantonnent Board considered the Enquiry Conmittee' s report
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and accepted it and passed the order of renoval of the
respondent from service. The respondent filed an appeal to
the GOC-in-Chief, Southern Commrand, Pune and the sane was

di smissed on 8.7.1991. The respondent preferred second appea
bef ore the CGovernment of India, Mnistry of Defence, which was
al so di sm ssed on 22.12.1994.

3. Aggri eved against this order the respondent preferred an
appeal before the H gh Court. The High Court rejected the
first contention of the respondent that all the three nenbers
of the Enquiry Conmittee happened to be the menbers of the Board
in which capacity they had scrutinized, approved and accepted
the estimates prepared by the respondent when the estimtes were

pl aced before the Cantonnent Board. Since they were interested
inthe mtter, therefore, the enquiry should have been quashed
on the ground of bias. Secondly, it was contended that the

al | eged mi sconduct of the -respondent thenselves participated

in the neeting of the Cantonnent Board and voted in favour of
the report whil e considering the issue of inflicting

puni shnment on-the respondent. It was al so contended that the
partici pation of the nmenbers of the Enquiry Committee in the
Board neeting when the report was under consideration
conpletely vitiates the inquiry. |In support of this, the

| ear ned counsel for the respondent relied on the decision of
this Court; Institute of Chartered Accountants of India v. L. K
Ratna and Ors. reported in 1986(4) SCC 537. So far as first
contention is concerned, the H gh court did not find any fault
that the petitioner/respondent (herein) had not nmade any
specific allegation agai nst any Board nenber of the Enquiry
Conmittee nor had inmputed any malafide or illwll to any
menbers of the Enquiry Committee.” Therefore, the contention of
the | earned counsel appearing on behalf of  the
petitioner/respondent (herein) of bias was rejected. So far as
second contention is concerned, it was held that there was
violation of principles of natural justice in as much as al

the three menbers of the Enquiry Committee participated in the
Board meeting and voted in support of their Enquiry report and
hel d the respondent guilty of misconduct and di sm ssed himfrom
service. That vitiated the decision nmaking process as all the
three nenbers of the Enquiry Committee was part of the decision
maki ng process and since they were interested to see that
their report be upheld by the Commttee. Therefore, there was
a legitimate apprehension in the mnd of the respondent that
the three nmenbers of the conmittee who were inquiring against
the respondent and found himguilty were interested to see that
their report should be confirned by the Board and this

seriously prejudiced and biased the process of decision making
himguilty. This contention was upheld by the Division Bench
and consequently the Division Bench set aside the order
Cantonment Board as well as the order on appeal by the GOCin-
Chi ef, Southern Command, Pune and the order passed by the
Secretary, Governnment of India, Mnistry of Defence.

Aggri eved agai nst the order passed by the Division Bench of the
H gh Court, this appeal was filed by the Cantonnent Board.

4. We have heard | earned counsel for the parties and have
gone through the records.

5. The question of a bias is always the question of fact.
The courts has to be vigilant while applying the Principles of
bias as it primarily depends on the facts of each case. The
court should only act on real bias not merely on |ikelihood of
bias. In the present case, so far as the nenbers of the
conmittee who conducted a disciplinary inquiry was also the
nmenbers of the Cantonnent Board where the report was to be

consi dered, decided and whether to accept it or not & finding
the respondent (herein) guilty or not. The very fact that these
three persons who conducted inquiry were also the nenbers of the
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Board and that Board was to take a decision in the matter
whet her the report submitted by the Enquiry Commttee should be

accepted or not. Therefore, the participation of these three
menbers in the committee is given a real apprehension in the
m nd of the respondent that he will not get a fair justice in

the matter because of the three nenbers who submitted the report
woul d be interested to see that their report should be accepted.
This bias in this case cannot be said to be unreal it is very
much real and substantial one that the respondent is not likely
to get a fair deal by such disciplinary committee.

6. In this connection a reference may be made to the deci sion
in the case of Institute of Chartered Accountants of I|ndia
(Supra) in which a nenber, accused of msconduct is entitled to
a hearing by the Council. In this case Enquiry Commttee
conposed of the President and the Vice-President and three other
nmenbers of the council who constituted as nenbers of the

di sciplinary conm ttee, was al so nenbers. Their Lordships held
as under:

"Accordingly, the finding of the council holding the

respondent menbers guilty of m sconduct was vitiated

by the participation of the nenbers of the

Di sciplinary comittee.”

This was on the basis of the Principle of apprehension of a
bi as. Their Lordshi ps observed in the case of Manek Lal v.
Prem Chand reported in AIR 1957 SC 425 wherein it was observed
It is well settled that every nmenber of a tribuna
that is called upon to try issue in judicial or quasi-
judicial proceedings nust be able to act judicially;
and it is of the essence of judicial decisions and
judicial adm nistration that judges should be able to
act inpartially, objectively and without any bias. 1In
such cases the test is not whether in fact a bias has
af fected the judgnent the test always is and nust be
whet her a litigant coul d reasonably apprehend that a
bias attributable to a nenber of the Tribunal m ght
have operated against himin the final decision of the
tribunal. It isinthis sense that it is often said
that justice nust not only be done but nust al so appear
to be done."

Simlarly in the judicial review of the admnistrative -action
by Professor S.A de Smth has al so observed:

"\005 a report will nornally include a statenent of

findi ngs and reconmendati ons, which nay be controverted

bef ore the parent body; and in such a case, the

partici pation of menbers of the sub-committee in the

final decision may be of dubious validity. The problem

is not nerely one of strict law, it is also one of

public policy."

Simlarly, in the case of Pinochit Ugarta No.2, reported in
1999 (1) Al ER 577 (HL), it was observed that a judge is
automatically disqualified fromhearing a matter in which he
has a pecuniary interest in the outcome as al so when the
deci sion would lead to pronption of a cause in which he is
i nvol ved, together with one of the parties.

Similarly, in the case of Amar Nath Chowdhury v.
Braithwaite & Co. Ltd reported in 2002 (2)SCC 290 it was
observed that Managing Director dism ssing an enpl oyee cannot
sit in the Board of Directors to hear the enpl oyee’' s appeal
Doctrine of necessity was inapplicable as the Board coul d have
del egated its appellate power to a committee.

Similarly in Sir Bl oom Cooper’s Comment on "Bias in
appeal ", 2005 Public Law 225 in which he quotes at page 227 a
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very illum nating judgnment of Judge Jerone Frank in the case
of Rt.J.P. Linhan Inc., (138 F20 650) a brief excerpt from
whi ch reads:

"Denocracy must, indeed, fail unless our courts try
cases fairly, and there can be no fair trial before a
judge lacking in inpartiality and disinterestedness.
If, however, 'bhias’ and ’'partiality’ be defined to nmean
the total absence of preconceptions in the mnd of the
judge, then no one has ever had a fair trial and no one
ever will"

It was observed in the Ninth edition of Adm nistrative Law
by HWR Wde & C.F. Forsyth that Twentieth-century judges have
generally enforced the rule against bias in admnistrative
proceedi ngs no less strictly than their predecessors as
exenplified by the foll owing cases:

The nere presence of a non-nenber while a tribunal is
del i berating is enough to invalidate the proceedings.
Thus the proceedi ngs of a Watch Commi ttee, hearing an
appeal by a police sergeant against his dism ssal by
his chi ef constable, were fatally flawed by the
presence of the chief constable, whose nind was made
up and who was in effect the respondent, during the
conmittee’s deliberations. For simlar reasons the
court quashed the decision of a disciplinary commttee
whi ch had consulted privately with the chief fire

of ficer who had reported a fireman for indiscipline."

7. Therefore, the ratio of all these cases is that a
person cannot be a Judge in his own case. Once the

di sciplinary conmttee finds the incunbent guilty; they
cannot sit in the judgnment to punish the nman on the basis
of the opinion formed by them The objectivity is the
hal l mark of a judicial systemin our country. The very
fact is that the disciplinary commttee who found the
respondent (herein) guilty participated in decision nmaking
process for finding the respondent(herein) guilty /and to
dismiss himfromservice is bias which is apparent & real
Consequently, the view taken by the Division Bench of 't he
H gh Court cannot be faulted.

8. However, |earned counsel for appellants submtted that
since the respondent did not work, therefore, he shoul d not
be paid any salary wunder the Rule "no work no pay". In

this connection he invited our attention to the follow ng
cases:

1.Baldev Singh v. Union of India & O's.
Reported in 2005(8) SCC 747.

2. India Literacy Board & Ors. V. Veena
Chaturvedi & Ors. Reported in 2005 (3) SCC 79.

3. Badrinath v. Governnment of Tam | Nadu & Os.
Reported in 2000(8) SCC 395.

In the case of Baldev Singh (Supra), the appellant
was held in a crimnal case and thereafter on his acquitta
a question arose with regard to his back wages, their
Lordships held that it did not arise as he was |lawfully
confined. Therefore, this case is distinguishable.

In the case of India Literacy Board & Ors. (Supra), An
SLP was filed against the interimorder and their Lordships
hel d that no opinion need to be expressed on nerits of the
rival contentions and directed the H gh Court to hear the
main wit petition and dispose of the same on nerits
i ncluding the question of maintainability of the petition
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And in the case of Badrinath (Supra), question was of
non- conmuni cati on of adverse renarks and no question of 'no
work no pay’ was involved. Hence, this case al so does not
support the case of the appellant.

So far as grant of back wages is concerned, it depends
upon case to case. But in the present case as the
respondent was found guilty by the Cantonment Board but
the order of Cantonment Board was set aside because it
suffered frombias and it will be unfair to deny 50% back
wages to the respondent (herein). The Division Bench al so
directed that nore than 13 years have passed, therefore, it
did not permt the respondent to proceed against the
petition afresh. The Division Bench decided the nmatter on
10t h January, 2005 and now nore than 16 years have | apsed.
Therefore, it would not be fair to pernit the respondent
to proceed afresh inthe matter. Consequently, we do not
find any merit in-this appeal and the same is disni ssed.

10. The respondent be reinstated with the benefit of 50%
back wages and continuity of service.
11. No order as to costs.




