CRL.A. NO. 1768 of 2008

IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1768 OF 2008

GURRALA ANTHONY & ORS. ...,
VERSUS

STATE OF ANDHRA PRADESH . ....

ORDER

This appeal has been filed by three of

REPORTABLE

APPELLANTS

RESPONDENT

t he

accused who stand convicted and sentenced for offences

puni shabel under Sections 302 and 341 read with Section

34 of the Indian Penal Code. Two others A5 and A6 were

acquitted by the trial court whereas Al was acquitted

by the Hi gh Court. In other words, out of the

Si X

accused brought to trial only three are before us by

way of this appeal after special |eave.

The deceased Srinivasa Rao was working as a

coolie in the Mango Market in Vijayawada and woul d

| eave for work at 4:30a.m and return home to

hi s

village by 9:30p. m On 3rd April, 2004, P.W 1 - the

not her of the deceased, received information fromP. W4

to the effect that she had seen her son |ying near

bridge wth serious injuries. On receiving

t he

this
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information P.W 1 went to the spot and was told by
those present that accused Al to A4 had beaten her son
with sticks causing his death. She, accordingly,
| odged a report with the police a short while later.
The investigation nade by the police revealed that
several wtnesses including P.W. 2 and 3 had been
acconpanying the deceased while he returned hone and
that they had seen the attack on him It was also
ascertained that Al to A4 were bad characters and in
the habit of commtting thefts in the nmarket and
m sbehaving with the wonen workers and the deceased
had, on several occasions, adnonished them for bad
behavi our which had led to unpl easant scenes between
t hem On the conpletion of the investigation, the
accused were brought to trial for offences punishable
under Sections 302 and 341 of the |PC During the
course of the trial, the prosecution relied on the
evidence of P.W 1 admttedly not an eye w tness who
gave the story with regard to the notive for the
incident as also the fact that the deceased was
enpl oyed in the Mango Market as a | abourer, and P.W 2
and 3 who were allegedly acconpanying the deceased at
the time of the incident and clained to be eye

wi tnesses. The trial court relying on this evidence as
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corraborated by the nedical evidence, convicted accused
Al to A4 and acquitted A5 and A6. The Hi gh Court in
appeal, acquitted Al as well. This appeal is before us
at the instance by the renai ning accused.

M. Nrmal Chopra, the |earned counsel for the
appel lants has raised several argunents during the
course of the hearing. He has pointed out that in the
background of the fact that P.W 1 was not an eye
witness and P.W. 3 and 4 had been declared hostile
whereas P.W 2 had denied that he had seen the
I ncident, there was no evidence agai nst the appell ants.
He has further submtted that as the FIR did not
indicate that PPW -1 or the eye wtnesses knew the
appel l ants and as P.W 1 had deposed that she was in a
position to identify them the om ssion on the part of
investigators in holding a test identification parade
was fatal to the prosecution story. He has further
submtted that police statenent under Section 161 of
the Cr.P.C. of both P.W. 2 and 3 had been recorded
about 40 days after the incident which also cast a
doubt on their credibility.

M. |. Venkatara Narayana, the |earned senior
counsel for the respondent-State has, however,

supported the judgnment of the trial court and has
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poi nted out that the eye w tness account of P.W 2 was
supported by the recoveries of a stone and sticks and
bl ood stained shirts fromthe place of incident or from
the person of the appellants, and the prosecution story
t hus stood proved.

We have considered the argunents advanced by the
| earned counsel for the parties. P.W 1 — the nother
of the deceased is admttedly not an eye witness. She
had filed a very sketchy FIR on the basis of the
i nformati on that she had received fromP.W 4. She had
given the nanmes of four of the appellants in the FIR
and further went on to say that she was in a position
to identify them although it is the admtted position
that they did not belong to her village. As an
identification parade had not been hel d, t he
prosecution story rests alnost exclusively on P.W 2
and 3 who were initially said to be the eye w tnesses
of the incident. P.W 3 was declared hostile as he did
not support the prosecution in the exam nation-in-
chief. M. Venkat Narayana has, however, pointed out
that in the cross-examnation he had supported the
prosecuti on. On account of this anbival ence, we are
unable to conprehend as to which of the two versions

given by himis the correct one. P.W 2's statenent
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is equally unworthy of belief. He deposed that he was
not an eye witness to the incident and he had reached
the place after the injuries had been caused to the
deceased and had found him lying dead on the floor.
Moreover, we notice that his statenment under Section
161 of the Cr.P.C. had been recorded by the police for
the first tinme on 14th May, 2004 whereas the incident
had happened on 3¢ of April, 2004. When questi oned,
PW 2 admtted that his statement could not be
recorded earlier as he was not available to the police.
The Investigating Oficer too was very categoric when
he admtted that the statenments of P.W. 2 and 3 had
i ndeed been recorded on 14th May, 2004.

In the background of a very wuncertain eye
wi tness account, the recovery of sone of the sticks
allegedly used in the nurder or the blood stained
shirts have no significance. We, accordingly, allow
t he appeal, set aside the conviction of the appellants

and order their acquittal.
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[J.M PANCHAL]

NEW DELHI
NOVEMEBR 12, 2009.
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IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1768 OF 2008

GURRALA ANTHONY & ORS. ..., APPELLANTS
VERSUS

STATE OF ANDHRA PRADESH . .... RESPONDENT
ORDER

We have heard the | earned counsel for the parties.
Vide our separate reasoned order, we have

al l owed the appeal and set aside the conviction of the
appel | ants and ordered acquittal.

It is stated by M. Nrml Chopra, the [earned
counsel for the appellants that the appellants are in
jail. W direct that the appellants shall be set at
liberty forthwith if not required in connection wth
any ot her case.

The reasoned order to foll ow

[J.M PANCHAL]

NEW DELHI
NOVEMBER 12, 2009.
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JUDGMENT



