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This appeal is directed against an order passed by
| earned Single Judge of the H gh Court of Karnataka at Bangalore in
Regul ar Second Appeal No.68 of 1994 whereby |earned Single
Judge by his order 'dated October 17,1997 has allowed the second
appeal of the defendant No.1l and set aside the order passed by the
trial court and the first appellate court and dismssed the suit filed by
the plaintiff for specific performance but decreed the suit of the
plaintiff for the alternative relief for refund of the purchase nobney of
Rs. 15,000/- with future interest and the court costs from Def endant
No. 1. Aggrieved agai nst this order the Special Leave Petition was
filed by the plaintiff.

Brief facts for disposal of this appeal are that the
Def endant No.1 was the owner of the suit property which is a house
beari ng HDMC No. 715 conprised in CTS No. 1529/ 16-C situated at
Hubli. Defendant No.1 agreed to sell the suit property to the plaintiff
on March 13, 1981 for a sum of Rs.15,500/- and received an advance
of Rs.2,000/- and executed an agreenent for sale  agreeing to
execute the sale deed within two nont hs after obtaining necessary
perm ssion. The plaintiff assisted the Defendant No.1 in obtaining
necessary pernission fromthe conpetent authority. But Defendant
No.1l after getting necessary perm ssion for sale failed to execute the
sal e deed accepting the bal ance consi derati on noney of Rs. 13, 500/ -
fromthe plaintiff. Defendant No.1l took the plaintiff to the Sub-
Registrar’s Ofice on February 23, 1982 and persuaded himto
purchase the stanp paper but Defendant No.1l escaped fromthe
Ofice of the Sub-Registrar when the sal e deed was about to be
regi stered. The plaintiff was ready and willing to performhis part of
the contract according to the terns and conditi ons of the agreenent
of sale on March 13, 1981. In spite of requests by the plaintiff,
Def endant No.1 did not execute the registered sale deed receiving
the bal ance anpbunt. Hence, the suit was filed for specific
performance of the agreenent by the plaintiff and in the alternative
the plaintiff also prayed if the court were to cone to the conclusion
that specific performance cannot be granted then a decree for
refund of the earnest noney including the cost of registration and
damages to the plaintiff should be awarded. The plaint was
subsequent |y anended on account of the new facts comng to the
light that Defendant No.1l has executed anot her agreenent for sale
in favour of Defendant No.2 on March 8,1982. The plaintiff got a
news item published in Vishwavani daily on March 24, 1982 about the
earlier transactions between hinself and Def endant No.1 with respect
to the suit property. But defendant Nos. 1 & 2 with an intention to
defeat and defraud the plaintiff filed another collusive suit being
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O S. No. 101 of 1983 before the Miunsif, Hubli and obtained a
conprom se decree. By virtue of the said conpromn se decree

Def endant No. 2 obtai ned the sale deed from Defendant No.1 in

respect of the suit property. Therefore, the plaintiff anended the
pl ai nt and i npl eaded Def endant No.2 and prayed that the collusive
decree obtained by Defendant Nos.1 & 2 is illegal, void and not
binding on the plaintiff. It was further prayed that Defendant No.2
was al so bound to execute the sale deed al ong with Defendant No.1
and hand over possession of the suit property.

A witten statemrent was filed by Defendant No.1. He
denied the allegation in the plaint but subsequently Defendant No.1
did not contest the suit. Defendant No.2 i.e. the subsequent
purchaser was inpleaded as a party by anendnent of the plaint
carried on Novenber 21, 1986 and assisted the suit by filing the
witten statenent. He denied the allegation about the agreenment of

sal e executed in favour of the plaintiff. It was also pointed out that he
was a tenant in the suit prem sed under Defendant No.1l since |ong

time. It was contended that Defendant No.1l agreed to sell the suit
property ‘and entered into an agreenent for sale on March 8,1982. It

was further contended that Defendant No.2 was not aware of the

previ ous transaction between the Plaintiff and Defendant No.1l. Since
Def endant No. 1 avoided to execute the sale deed, therefore, he filed
the suit i.e. OS. No.101 of 1983 for specific perfornmance which was
decreed by conpronmise and Defendant No.1l subsequently executed

the sale deed in his favour. It was pointed out that Defendant No.1
did not reveal previous transaction between hinself and the plaintiff
to him It was further pointed out that he was a bona fide purchaser
for the value of the suit property. It was contended by Defendant
No.2 that the sale between the plaintiff and Defendant No.1l was not
bi nding on him

On the pleadings of the parties, eleven issues were
franed by the trial court. Both the parties |ed necessary evidence.
Learned Munsif after hearing the parties and considering the rel evant
evi dence canme to the conclusion that |Issue Nos.1l to 4 regarding
agreement of sale executed in favour of the plaintiff and also the
ready and willingness of the plaintiff in affirmative. He also answered
Issue No.5 in negative. It was held that the sal e agreenent was not
taken for security of the |loan and the parties never intended to act
upon it. Issue No.6 was al so answered in negative and the contention
of Defendant No.2 that the agreement of sale between the plaintiff
and Defendant No.1 as a sham docunent. Wth regard to |ssue
No. 7, that Defendant No.2 is a bona fide purchaser, it was answered
in negative and it was held that the sale deed executed in favour of
Def endant No.2 was illegal. Therefore, the l'earned Minsif decreed
the suit of the plaintiff for specific performance of the contract.
Aggri eved agai nst the said judgnment and decree passed by the tria
court, Defendant No.2 i.e. the second purchaser filed an appea
before the first appellate court though Defendant No.1 did not prefer
any appeal against the said order of the trial court. The decree
passed agai nst Defendant No.1 was not challenged by himbut since
the decree affected the rights of Defendant No.2, he filed an appea
contendi ng that he was a bona fide purchaser of the suit property for
consi deration and he had no know edge about the plaintiff’s interest
init, agreement of sale executed in favour of the plaintiff by
Def endant No.1 was not binding on him But the first appellate court
did not agree and di smi ssed the appeal filed by Defendant No.2 and
affirmed the judgnent and decree passed by the trial court.

Aggri eved agai nst the said order Defendant No.2 preferred a second
appeal being R S. A No.68 of 1994 before the H gh Court.
The High Court franmed two substantial questions of |aw which

are reproduced as under
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"1 Whet her the two courts bel ow have
proceeded to grant decree for specific
performance without bearing in mind that it is a
di scretionary relief and have granted the relief
only because it is lawmful to do so ?

2. Whet her in view of undisputed tenancy of
the appellant, the two courts bel ow were

right in directing himin the present

proceeding to put the plaintiff in actual

physi cal possession of the property in

guestion ?

The High Court after hearing the parties found that the view taken by
both the Courts belowis correct but it was held that Defendant No.2
was not aware of the transactions between the plaintiff and

Def endant "No. 1, he cannot be held to be bona fide purchaser for

val ue as the matter was pending before the trial court and it was |lis
pendence. It was al so held that the conprom se decree obtai ned by

Def endant Nos.1 & 2 was a collusive one as on the sane day the suit
was filed & the conpromise decree was obtained. But the |earned

Si ngl e Judge of the High Court held that both the courts bel ow have
not commtted any error but they did not advert to Section 20 of the
Specific Relief Act. Section 20 of the Specific Relief Act |ays down
that the grant of relief of specific performance is discretionary and
the Courts should keep in view the hardship which is Iikely to cause
to the other party while exercising this discretionary power. Learned
Si ngl e Judge of the H.gh Court after taking into consideration the
hardship which is likely to cause to Defendant No.2 that he is in
possession of the suit property prior to the agreenent of sale by

Def endant No.1 in favour of the plaintiff and if he is evicted fromthe
suit premnises he would | ose noney as well as |ong possession
therefore, considering the hardship to Defendant No. 2 declined to
confirmthe decree granted by both the courts bel ow but directed that
the plaintiff is entitled to the alternative relief as claimed by himi.e
refund of nobney with costs. Hence the present appeal by the plaintiff.

In fact, so far as the questions of fact are concerned, al
the three Courts are unaninobus that the plaintiff entered into an
agreement for purchase of the suit premses first in point of time, that
the plaintiff had already issued advertisement in the press which was
published in the daily newspaper that the suit property has been
purchased by him The Courts bel ow have al so hel d agai nst
Def endant No.2 that it cannot be said that Defendant No.2 was not
aware of the transactions between the plaintiff and Defendant No. 1.

It has al so been held that Defendant No.2 cannot be treated as a

bona fide purchaser for value. But |earned Single Judge of the Hi gh
Court has invoked Section 20 of the Specific Relief Act, 1963 and held
that it will be nore harsh to Defendant No.2 as he has already paid
the consideration and he is residing in the very premses for a very
long tinme and the suit prenmises are in his possession, therefore, it
woul d be nmore harsh to himthan to the plaintiff-appellant herein.
Therefore, instead of granting decree for specific performance of the
agreenment to sell against Defendant No.1, |earned Single Judge of

the H gh Court6 nodified the decree and denied relief of specific
performance of the agreenment being discretionary renmedy and

directed the Defendant No.1 for refund of the purchase noney for a
sum of Rs.15,500/- with future interest and costs and di sm ssed the
suit of the plaintiff for possession of the suit schedul e property.

Learned counsel for the plaintiff-appellant submtted that
in fact exercise of discretionary relief in favour of Defendant No.2 is
not correct as this kind of discretion if exercised in favour of
Def endant No.2 then it is likely to lay down a bad precedent. This will
give premiumto unethical transaction and a bona fide purchaser will
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be I eft high and dry. Learned counsel for the defendants subnmitted
that it is true that Section 20 of the Specific Relief Act is a
di scretionary renedy that is not always necessary to grant a decree
for specific relief if it appears to be inequitable and causes hardship
to the other side. But looking to the facts of the present case we are
of opinion that it will be unfair and inequitable not to grant a decree
for specific relief in favour of the plaintiff-appellant herein because he
is a bona fide purchaser and he has done everything which is
possi bl e, that he has purchased the stanp paper and was ready and
willing to performhis part of the contract, that he went along with
Def endant No.1 to the Sub-Registrar’s Ofice for registration but
some how Def endant No.1 sneaked away fromthat place as he had
al ready entered into another agreenent to sell the present prem ses,
so nmuch so that a shamsuit was got filed by Defendant No.2 agai nst
Def endant No.1l and on the sanme day a conprom se decree was
obt ai ned. These facts go to show that there is not nuch equity left in
favour of Defendant No.2 as it appears that the suit by Defendant
No.2 was a pre-arranged affair wi'th connivance with Defendant No. 1.
O herwi se the suit would not have been filed on the sane day and a
conprom se decree woul d not have been obtai ned the very sane
day. This shows that there was a pre-concei ved agreenent between
Def endant Nos.1 & 2 in order to cheat the plaintiff- appellant herein.
Therefore, we are of opinion that the discretionary power exercised
by | earned Single Judge of the Hi gh Court was not correct. In fact, it
appears that Defendant No.2 has purchased the litigation and
therefore, there is no equity in his favour

Hence, in the result of our above discussion, we allow this
appeal and set aside the inmpugned order of the learned Single Judge
of the Hi gh Court of Karnataka passed in R S. A No.68 of 1994, affirm
the decree of the trial court as well as the first appellate court and
grant a decree for specific performance of the agreenent to sel
agai nst Defendant No.1. However, so far as the question of granting
possession of the suit prenises is concerned, that order we are not
passing for the reason that Defendant No.2 is in possession of the
prem ses for a long time and the plaintiff- appellant herein has to
execute a formal agreenment of purchase w th Defendant No. 1.
However, it would be open for the/plaintiff to take appropriate
proceedi ngs for eviction of Defendant No.2 and take possession of
the suit premises in accordance with law. It wll be open to Defendant
No. 2 to file a suit against Defendant No. 1-to recover his nmoney in
accordance with law. There shall be no order as to costs.




