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DATE OF JUDGVENT: 19/ 02/ 2002

BENCH

V. N Khare & Ashok Bhan

JUDGVENT:

BHAN, J.

1. The appel l ants herein filed awit petition in the H gh Court of
Quj arat chal |l engi ng the constitutional validity of an order made on
26th July, 2000 in pursuance of sub-clause (1) of clause 24 of the

Guj arat Essential Articles (Licensing, Control Stock Decl aration)

Order, 1981 (for short '"the State Order of 1981') anending an earlier
order dated 14th August, 1998 by substituting the storage linmts in
respect of deal ers and thereby providingthat no deal er shall either by
hi nsel f or by any person on his behalf store or have in his possession
at any tine any edible Ol seeds or edible oils in excess of the
gquantities specified thereunder, which were 1000 quintals for

whol esal er of edible Gl seeds including groundnut in shell, and 100
quintals for retailer (all edible Olseeds taken together); and 300
quintals for the whol esal er of edi ble Glseeds including groundnut in
shel I, and 100 quintals for retailer (all edible Ol seeds taken together);
and 300 quintals for the whol esaler and 20 quintals for the retailers
(all edible oils including hydrogenated vegetable oils). The order

dated 14th August, 1998 in which the anendnent was nade by the

i mpugned order of 26th July, 2000 provided the stock limts for the
aforesaid itenms which were 2000 quintals for edible QOlseeds

i ncludi ng groundnut in shell for the whol esaler and 100 quintals for

the retailer. It provided the stock limts of 600 quintals in respect of
edible oils for the whol esaler and 20 quintals for the retailer

2. Bef ore adverting to the grounds of challenge, it is necessary to
trace the history of various orders issued by the Central Government

and the State of Gujarat under Section 3 of the Essential Comrodities
Act, 1955 (hereinafter referred to as "the Act’).

3. By virtue of its powers under Section 3 of the Act the Centra
CGovernment issued the Pulses, Edible Ols (Storage Control) Oder

1977, which contai ned provisions regarding licence to be obtai ned by
the dealers and the stock limts that will have to be observed by them
The Government of the State of Cujarat issued "Cujarat Pul ses and
Edible O ls Dealers Licensing Oder, 1977" in exercise of its

del egated powers and with express reference to the control order

al ready issued by the Central Governnent in the year 1977. The

Central CGovernnment repealed the Pul ses and Edible Ols (Storage
Control) Order of 1977 and issued another Order known as Pul ses,
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Edi ble O lseeds and Edible Gls (Storage Control) Oder, 1977 which
contained the provisions relating to the |licensing of dealers and stock
limts. The only difference between this order and the earlier order of
1977 is that this Oder included Edible Glseeds also within its
pur vi ew.

4. The Central CGovernnent issued GSR 800 dated 9.6.1978

whereby it delegated its power under section 3 of the Act to the State
Covernments in exercise of its powers under section 5 of the said Act,
whi ch reads as under

" GOVERNMVENT OF | NDI A
M NI STRY OF AGRI CULTURE AND
| RRI GATI ON

( DEPARTMVENT OF FOOD)

ORDER
New Del hi, the 9th June, 1978

G S.R 800 Inexercise of the powers conferred

by Section 5 of the Essential Commodities Act,
1955 (10 of 1955) and in supersession of the O der
of the Governnment of India in the late Mnistry of
Agriculture (Departnent of Food) No. G S.R. 316
(B), dated the 20th June, 1972, the Centra
CGovernment hereby directs that the powers
conferred on it by sub-Section (1) of Section 3 of
the said Act to nake orders to provide for the
matters specified in clauses (a),
(b),(c),(d),(e),(f),(h), (i), (ii) and (j) and sub-section
(2) thereof shall, in relation to foodstuffs be
exerci sable al so by a State Governnment subject to
the Conditions: -

(1) that such powers shall be exercised by a
State Governnent subject to such directions,

if any, as may be issued by the Centra
Government in this behal f;

(2) that before making an order relating to any
matter specified in the said clauses (a),(c) or

(f) or inregard to distribution or disposal of
foodstuffs to places outside the State or in

regard to regulation of transport of any

foodstuff under the said clause (d), the State
CGovernment shall al so obtain the prior

concurrence of the Central Governnent and

(3) that in naking an order relating to any of the
matters specified in the said clause (j) the

State Covernment shall authorise only an

of ficer of the Government.

No. 3(Genl ) (1)/78-D&R(1) - 59

(Signed) K. Bal kri shnan
Deputy Secretary to the Governnent
of India"

5. The "Pul ses, Edible Olseeds and Edible Gls (Storage Control)
Order of 1977" issued by the Central CGovernnment and the "Qujarat

Pul ses and Edible O |s Deal ers Licensing Oder of 1977", which was
issued with specific reference to the Central Control Order, were in
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operation from 1977 to 1981 governing the licensing of the dealers in
Edible G ls and Edible Gl seeds and prescribing the storage controls.

6. In the year 1981, the State CGovernnent of Cujarat passed State
Order of 1981 wherein clause 3 required a licence to be taken for
dealing in edible Olseeds and edible oils. Cause 24 of this order
provided for inposition of limts on stocks for Pul ses, Edible Ol seeds
and Edible Ols. This Control Oder was issued by repealing the
various existing Control Orders covering various essenti al

commodi ties including the Gujarat Pulses and Edible G| Deal ers

Li censing Order of 1977. The State Order was issued with the prior
concurrence of the Central Governnent.

7. The Central Governnent after review ng the situation

prevailing in the entire country with regard to the availability of the
edi bl e G | seeds and edi bl e 0ils decided to renpove these comuodities
fromthe requirenents of 1icensing and storage controls. On 10th
Novernber, 11997 the Central CGovernnment decided to amend its

"Pul ses, Edible Olseeds and Edible QG ls (Storage Control) Order of
1977" and accordingly deleted the itens ’'Edible Gl seeds and Edible
Ols’ in exercise of its powers under section 3 of the Act. A letter was
addressed on 13th Novenber, 1997 by the Directorate of Vanaspati,
Vegetable O ls & Fatsto the Secretaries, Food & Civil Supplies
Department of all the States for conpliance wth the central

amendnent order dated 10.11.1977.

8. The point raised in the wit petition was whether the
CGovernment of Cujarat was justified in issuance of a notification
under cl ause 24 of the State Order of 1981 requiring conpliance
regarding stock limts fromthe dealers of Edible Ol and Edible

O | seeds despite the fact that the Central Governnent by its order
dated 10.11.1997 had directed oni ssion of edible Olseeds and edible
oils fromthe purview of the Pulses and Edible Ols (Storage Control)
O der of 1977.

9. I nvoki ng the provisions of Articles 14, 19(1)(g), 226, 251, 254
and 256 of the Constitution of India, the appellants chall enged the
"inaction" on the part of the State Governnent in not deleting "Edible
O | seeds and Edible O ls" fromthe list of essential articles in the State
Order of 1981 and sought for a declaration that the State O der  of

1981 shall not apply to Edible Gl seeds and Edible G ls. That the
directions issued in the inmpugned order dated 26.7.2000 were ill egal
and void. According to the appellants, the effect of the deleting of the
words "Edible Ol seeds and Edible G1s" by the Central Governnent
fromthe preanble and various cl auses of the Central Oder of 1977,
required the State Government to delete these words fromthe State
Order of 1981. The "inaction" on their part in not deleting the words
Edi ble G lseeds and Edible Gls fromthe State Order of 1981 was not
perm ssible. It was contended that whenever there was a conflict
between the Central and the State Acts, Rules or Notifications issued
thereunder, the conflicting rules, policies, orders or notifications
woul d be illegal and void ab-initio to the extent of \inconsistency with
the Central Act. According to the appellants, the effect of the
amendment in the Central Order of 1977 was that no |icence was
necessary for "Edible Olseeds and Edible O ls" as earlier required by
clause 3 of the Central Order which was now confined only to the

pul ses. That whenever Central Control Order is anended, such

amendnment is deenmed to be applicable to the Control Oder of the

State CGovernnent, and that the directions issued by the Central
CGovernment are binding upon all the State CGovernnents. Any

direction issued by the State Governnment in disregard of the directions
of the Central Governnment would frustrate the very purpose of the
amendnent in the Central Order of 1977. Referring to the provisions

of Articles 251, 255 and 256, it was contended that the executive

power of the State is to be exercised so as to ensure conpliance with
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the laws and directions of the Union of India and therefore the
i mpugned order was required to be quashed and set aside being void

ab-initio and in violation of the constitutional provisions. It was
stated that since Central Government had now pernmitted inport of al
types of edible oils such as cotton seed oil, sunflower oil, palnoline,

soyabean oil etc. by lifting all the restrictions on their inport and as a
result thereof it appears that the Central Governnent had thought it fit
to delete "Edible Ol seeds and Edible G ls" fromthe Central Order of

1977, with a view to ensure snooth busi ness operation without

harassment to the dealers, traders and producers fromthe Governnent

O ficers.

10. The State of Gujarat inits affidavit inreply filed inthe wit
petition contested the petition by contending that there was no conflict
between the Central and the State Orders, because the State

CGovernment had passed the orders in exercise of its power under

section 3 read with Section 5 of the said Act read with the Orders of
the CGovernment of India nade on 3.11.1974 and 9. 6. 1978 under

Section 5./ According to the State Governnent, it was enpowered to

pass the inpugned order under clause 24(1) of the State Order of 1981
and that these neasures were required to be taken for controlling the
regul ar supply and prices of the essential commodities. It was

poi nted out that the State Order of 1981 was issued after prior
concurrence of the Central CGovernnent with a view to maintain

supplies of essential commdities and securing their equitable

di stribution and availability at fair prices.

11. Union of India in its reply supported the action of the State
CGovernment in entirety. It stated that considering the fact that the
State CGovernnents woul d be the proper authorities to assess the
situation prevailing in-their respective statesin respect of certain
essential commodities including "Edible Olseeds and Edible G ls" the
Central Government had notified several orders under section 5 of the
sai d Act del egating powers conferred by section 3(1) of the said Act

to the State Governnents. Such orders were notified in the years

1972, 1974 and 1978. The State CGovernnments were duly enpowered

to take appropriate neasures to achieve the purposes nentioned in
Section 3 of the said Act subject to the condition specified therein. It
was stated that, in the earlier orders of 1972 and 1974 there was a
condition to the effect that no Order should be issued in pursuance of
the powers delegated if it was inconsistent with any of the Orders

i ssued by the Central Governnent under the Act. However, this

condition was deleted in the Order of 1978, while retaining the
condition of prior concurrence of the Central Government before

i ssuing an Order, as stated therein. That the Mnister for Food, G vi
Suppl i es and Consuner Affairs of the State of Gujarat by his letter
dated 19th June, 1998 brought to the notice of the Mnister for Food
and Consuner Affairs Departnent of Sugar and Edible O,

Government of India, the unabated rise in prices of edible oil and in
light thereof, he expressed his viewthat it was absolutely inperative
that the State Governnent nust have the power to enforce strict

control over the unscrupulous oil traders and mllers.. It was stated
that after the anendnent in the Central Stock Control  Order of 1977

the oil traders and mllers had a free hand, resulting .in unprecedented
price rise. The Governnent of India was therefore requested to

rei ntroduce stock control at the earliest. In response to that letter, the
M nister for Food and Consuner Affairs, Government of India, sent a
reply on 27th July, 1998 drawing the attention of the State Mnister to
the Central CGovernnment’s Order dated 9.6.1978 whereby the powers

under sub-section (1) of Section 3 of the said Act were already

del egated to the State Governnent under Section 5. The State
Covernment was advised that, if it found appropriate, it could regulate
the storage, distribution etc. of "Edible G| seeds and Edible O s".

12. The Single Judge allowed the wit petition holding that the
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provisions of the State Order of 1981 could not operate because the
powers del egated earlier stood withdrawn in view of the anendnent
by the Central Governnent in its own Central Order of 1977

13 Aggri eved agai nst the order of the Single Judge the State of
Gujarat filed the letters patent appeals, which were accepted by the
Di vi sion Bench. Aggrieved by the order passed by the Division

Bench the present appeal s have been filed.

14. Rel yi ng upon a judgment of the Hi gh Court of Andhra Pradesh

in Wit Appeal Nos. 1546 to 1549 of 1998 decided on 30th June 1999
(copy of which has been placed on the record) wherein a simlar

action of the Governnent of Andhra Pradesh relating to the simlar
provi si on was struck down and agai nst which Special |eave Petition

(O No.CC 3461- 3464 of 2000 was dism ssed by this Court,

counsel appearing for the appellants contended that to maintain

consi stency in the orders passed by this Court these appeals shoul d be
accepted and the i mpugned judgnent of the CGujarat Hi gh Court be set

asi de otherw se different |aws declared by different Hi gh Courts in

di fferent States would prevail |eading to uncertainty and confusion
The submissionis misconceived. Repeatedly, it has been held that

di smissal of special |eave petition wthout a speaking order would
only nmean that the Court was not inclined to exercise its discretion in
granting leave to file the appeal. It does not attract the doctrine of
nerger and the view expressed in the inmpugned order does not

becorme the view of this Court. The disnmissal of the special |eave
petition by a non-speaking order would remain a dismssal sinplicitor
in which permission to file the appeal to this Court is not granted.
This may be because of various reasons. It would not nean to be the
declaration of law by this Court.” In a recent judgnent of three-
nmenber Bench in Kunhayamed & Ors. Vs. State of Kerala & Anr.,

2000 (6) SCC 359, after exhaustive consideration of the entire case
law this Court has reaffirned this position. Summ ng up the
conclusion in Clause (iv) of para 44, it was hel d:

"(iv) An order refusing special |eave to appeal may
be a non-speaking order or a speaking one. In
either case it does not attract the doctrine of
nerger. An order refusing special |eave to appeal
does not stand substituted in place of the order
under challenge. Al that it means is that the Court
was not inclined to exercise its discretion so as to
al l ow the appeal being filed."

Thus, the dismissal of the special |eave petition in Limne against the
j udgrment of the High Court of Andhra Pradesh woul d not operate as a

bi ndi ng precedent taking away the jurisdiction of ‘a co-equal Bench to
adj udi cate on the sane point on nerits in a case where the |leave to file
the appeal has been granted. Subnission that different | aws woul d be
prevalent in different States because of the different views expressed
by different Hi gh Courts thus creating uncertainty-and confusion

cannot be accepted as the | aw declared by this Court would be the | aw
preval ent in the country.

15. It was then contended on behalf of the appellants that the State
order of 1981 to the extent that it retains the essential comodities
"Edible Olseeds and Edible Gls" is repugnant to the Central Order of
1977 fromwhich these items were renoved. Anal ogy was drawn

fromthe | egislative repugnancy between the | aws of the Parlianment

and the State Legislature on the sane subject contained in the
Concurrent List and it was contended that in case of repugnancy the

Central Law will prevail and the State nmust obey the executive
directions of the Central CGovernment in view of the constitutiona
schene. It was argued that the State order of 1981 to the extent that it

retains these food itenms which stood repealed by the Central Law after
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these were deleted fromit creates conflict between the Central O der
and the State Order. The contention was that the State was duty
bound to obey the directions issued by the Union of India and del ete
"Edible Olseeds and Edible Gls" fromthe State O der of 1981

16. The State Order of 1981 was issued by the State Gover nnment
with the prior concurrence of the Central Government under Section 3
read with Section 5 of the Essential Conmmpbdities Act. It provided for
the licensing, control and stock declaration of certain essentia
commodities including "Edible G lseeds and Edible Gl1s". It was

i ssued as the State Governnent was of the opinion that the same was
necessary and expedi ent for maintaining supplies of certain essentia
commodi ties and for securing their equitable distribution and
availability at fair prices. Cause 3 (1) of the State Order of 1981
provi ded that no person-shall carry on business as a dealer in certain
essential commdities including "Edible Olseeds and Edible G ls" if
the stock of such essential articles in his possession at any time
exceeded the quantities specified in the table given bel ow Cl ause 3

Cl ause 24 of this order provided:

"p2r4o. duPcoewe:r- to issue directions to dealer or

(1) The State CGovernment, the Director of Civil
Supplies, the Director of Food, the Collector
of a district or any licensing authority nmay

in accordance with the provisions of this

order and for ensuring fair and equitable

di stribution of essential article by general or
speci al order, issue to any deal er -or producer
or class of dealers or producers - such

di rections regardi ng nmaint enance of

accounts, nmintenance of stocks, storage,

sal e subni ssion of returns furnishing

i nformation, display of prices, issuance of

i nvoi ce or cash neno, wei ghment, di sposal
delivery or distribution of any essentia
article as it or he may deemfit.

(2) Every deal er or producer to whom any
direction is issued under sub-clause (1) shal
conply with such direction.”

17. The Central order of 1977, which extended to whol e of India,

was i ssued for maintaining supplies and for securing equitable

distribution and availability at fair prices of pulses, edible oilseeds and
edible oils. The Cause 3 of the Central order of 1977 required a

person to obtain licence under the State Order for doing business as a
dealer in these itens if the stocks of pulses or edible oilseeds or edible
oils in his possession exceeding the tabul ated quanti ti es.

18. Thus both the Central Government and the State Governnent

had i ssued orders in respect of "Edible Glseeds and Edible G|s". By
virtue of del egation, both the Central CGovernnent and the State

Gover nment had powers to nmake orders under Section 3 (1) of the

Act. The State had issued the orders by virtue of del egation of powers
under Section 5 by the Central Governnment to the State Government.
This apart, the State Legislature had the power to nmake | aws
concurrently with the Parliament, under Entry 33 of the Concurrent
List in respect of foodstuffs, Edible O lseeds and Edible GQls. The
State CGovernnent, therefore, also had the executive power co-
extensive with its legislative power in respect of these itens.

19. The Constitution Bench of this Court in Ch. Tika Ranji & Os.
etc. Vs. The State of Uttar Pradesh & Ors., 1956 SCR 393, held that
the provincial legislatures as well as central |egislature would be
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conpetent to enact |laws on the sane subject nentioned in the
concurrent list and the exercise of concurrent jurisdiction by the
central legislature, [Parlianent] would not deprive State |egislature of
simlar powers. Both would be conpetent to enact such pieces of

| egi sl ati on and no question of |egislative conmpetence would ari se.

The test of repugnancy woul d be whether the Parliament and the State
Legi slature, in legislating under an Entry in the Concurrent List,
exercise their powers over the sane subject matter or whether the

| aws enacted by Parlianment were intended to be exhaustive so as to
cover the entire field. The question of repugnancy under Article 254
of the Constitution would not arise where Parlianentary Legislation
and State Legislation occupied different fields and dealt with separate
and distinct matters even though of a cognate and allied character.
After laying down the above principle it was held that none of the
provi sions of the U P. Sugarcane (Regul ation of Supply and Purchase)
Act, 1953 or the Orders issued under the Essential Conmpdities Act,
over | apped, the Centre Act/Order, being silent with regard to sone of
the provisions which were enacted by the State and the State being
silent with regard to sone of the provisions which were enacted by the
Centre.  It-was held that there bei nhg no repugnancy at all, the UP
Sugar cane (Regul ati on, Supply and Purchase) Order, 1954 could not

be validly repealed by the Central Act, as was purported to be done by
Cl ause 7 of the Sugarcane Control Order, 1955.

20. Notification issued by Central Governnment dated 9th June, 1978
del egated powers to the State Governnent under Section 5 of the said
Act (the contents of which have been reproduced in para 4 above).

The exercise of powers to issue orders was nade subject to directions
that may be issued by the Central Governnent. ' A perusal of the
notification shows that prior concurrence of the Central Governnent

was required only before naking an order relating to any matters
specified in clause (a), (c) or (f) or in regard to distribution or disposa
of foodstuffs to places outside the State or in regard to regul ation of
transport of any foodstuff under clause (d). There was no requirenent
of prior concurrence inposed in respect of orders on matters which
relate to intrastate. The State Order of 1981 was enacted with the
prior concurrence of the Central Governnent. Cause 24 of the State
Order conferring powers on the State Governnent to issue directions
woul d therefore be deenmed to have been issued after obtaining prior
concurrence. Directions, which were issued under Clause 24 of the
State Order of 1981 did not require any concurrence under the
conditions inposed in the Notification dated 9th June, 1978 del egating
powers to the State Governnent under Section 5 of the Act. ~There

was no direction of the Central CGovernment to the effect that the State
CGovernment shoul d not inpose any stock linmt under C ause 24 of the
State Order. In fact, the Central Governnent had concurred w th the
State Governnment in issuance of the directions under the Order dated
14t h August, 1998 nade under Cl ause 24 of the State Order of 1981

Even before the Court the Central Governnent had filed an affidavit
showi ng that it was agreeable to the issuance of such directions by the
State CGovernnent and the Order dated 14th August, 1998 was

justified.

21. By an Order dated 10th Novenber, 1997 issued under Section 3
of the Act the Central Governnent anmended its Storage Contro

Order, 1977 by deleting the words "Edible Ol seeds and Edible G 1s"
fromits preanble, title and fromall other clauses so as to confine the
Order to pulses only. Therefore, on and from 10t h Novenber, 1997
there remained no Central Order under Section 3 in respect of "Edible
Ol seeds and Edible Gls". The State Order of 1981 which al so
contained stock limt provisions for licensing purposes simlar to
those tabulated in the Central order, 1977 however continued to
operate. The point is whether the omi ssion of the "Edible Ol seeds and
Edible G1s" fromthe Central Order would inpliedly repeal the
provisions relating to "Edible G |seeds and Edible O 1s" fromthe
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State Order or would it cause any repugnancy between the two orders.
The question of repugnancy would not arise when the field is not
governed by both the Central and the State Orders in respect of the
sane subject matter. There was no conflict between the provisions of
the Central CGovernment Order of 1977 relating to "Edible Ol seeds
and Edible O 1s" and those covering the sane field in the State O der
of 1981. In any case question of conflict or repugnancy woul d not
arise after these itens were renoved fromthe Central Order. The
guestion of conflict or repugnancy would not arise as the Central
Order of 1977 ceased to govern the field as regards the "Edible

Ol seeds and Edible Gls". Only the provisions of the State Order of
1981 remained in the field. The Order dated 10th Novemnber, 1997 did
not purport to amend the State Order of 1981. The question of
implied repeal of the provisions of the State Order of 1981 relating to
"Edi ble Ol seeds and Edible G 1s" would not arise. The onission of
"Edi ble O | seeds and Edible Gls" fromthe Central Governnent order
of 1977 woul d have no effect on the efficacy of the State Order of
1981 which continued to operate having been framed by the State
Gover nment under Section 3 (1) read with Section 5 of the Essenti al
Commuodi ti'es Act.

22. Referring to the letter dated 13th Novenber, 1977 issued by the
Central Covernment through M nistry of Food and Consumer Affairs,
Depart ment of Sugar ‘and Edible G| Seeds and Edible Gls Directorate
of Vanaspat Vegetable G ls and Fats addressed to the Secretary, Food
and Civil Supplies Departnent of all the States and Union Territories
to conply with the directions omtting the words "Edible G| seeds and
Edible G 1s" fromthe Central Oder of 1977, it was contended by Shri
M L. Vermm, senior counsel appearing for the appellants that it was
the duty of the State Governnment to carry out the directions issued by
the Central CGovernment and delete the words "Edible Ol seeds and
Edible Gls" fromthe State Order of 1981. W do not find any
substance in this submission as well. By this letter the State
CGovernments and the Union Territories were told that since fromthe

Cl auses of Central Order the words "Edible G| seeds and Edible G 1s"
had been del eted, the State Governnents and the Union Territories
shoul d ensure conpliance with the anendnent in so far as the Central
Order of 1997 was concerned in relation to "Edible G| seeds and
Edible G 1s". No direction had been issued to the State Government
to delete the words "Edi ble Ol seeds and Edible Gls" fromthe State
Order of 1981 which was in operation. The conpliance of the circul ar
letter dated 13th Novenber, 1997 would in the context nean that the
State should take into account the deletion made in various cl auses of
the Central Oder of 1977 so that it nay not insist upon-the
conpliance of the Central order as it stood prior to its amendnent

whi ch i nmposed a duty on the dealers to give intimation regarding
stocks of the "Edible O lseeds and Edible G 1s" to the Coll ector
(Cause 4 (2) of the Central Order) in respect of the stocks held by
him The letter dated 13trh Novenmber, 1997 cannot be construed to

be a direction to the State Government to anend the State Order, as
the State Order of 1981 did not derive its life fromthe Central Order
of 1977. The State Order of 1981 had been issued by the State
Governnment under Section 3 (1) read with Section 5 of the Essenti al
Commodi ti es Act coupled with the del egation of powers to the State

to issue such orders and the sanme continued to operate in the absence
of any direction to delete these itens fromthe State Order by

wi t hdrawal or by del egati on.

23. That the Central Government concurred with the State
CGovernment to issue directions for putting the stock limt of Edible

O |l seeds and Edible G ls can be gathered fromthe conmunications
exchanged between State Mnister for Food, Cvil Supplies and

Consumer Affairs of the State of Gujarat and the Mnister for Food

and Consuner Affairs Departnent of Sugar and Edible O,

CGovernment of India. The State Mnister in his letter dated 19th June,
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1998 had brought to the notice to the Central Mnister that in view of
the unabated rise in prices of edible oils it was necessary that the State
Covernment nmust have the powers to enforce strict control over the
unscrupul ous oil traders and mllers. It was stated that after the
amendment in the Central Stock Control Order of 1977 the oil traders

and mllers had a free hand resulting in unprecedented price rise. The
Government of India was, therefore, requested to reintroduce stock
control at the earliest. 1In response to that letter, the Central Mnister
sent a reply on 26th July, 1998 drawing the attention of the State

M nister to the Central Government’s Order dated 9.6.1978 whereby

the powers under sub-section (1) of Section 3 of the said Act were

al ready delegated to the State Governnment under Section 5. The State
Government was advised that, if it found appropriate, it could regulate
the storage, distribution etc. of "Edible G lseeds and Edible Ols". It
was stated that the State Governnent woul d be the appropriate

authority to take decision regarding the permissible stock limts and
the turnover period within the area of its jurisdiction. Only thereafter
the State Government issued the letter dated 14th August, 1998 in
exerci se of its power under Clause 24 (1) of the State Order of 1981

whi ch was later on anmended by the inpugned order dated 26th July,

2000.

24. Al t hough, we are of the opinion that no prior concurrence was
required before issuing the order dated 14th August, 1998 and

followed by the Order dated 26th July, 2000 fixing the stock limts of
"Edi ble O lseeds and Edible Gls" but even if there was required to be
prior concurrence there could never be a clearer concurrence to the
State CGovernnent’s request for applying the State Order of 1981

whi ch was issued by the State with prior concurrence after the

del egation of the powers to it under the notified order dated 9th June,
1978. The concurrence of the Central Governnent on issuance of the
orders dated 14th August, 1998 and 26th-July, 2000 though not strictly
required was writ large in the comunicati ons of the concerned Union

M ni ster and the Secretary of the concerned Departnent of the Centra
CGovernment. The Central Government inits affidavit filed in these
proceedi ngs stood by the State Government in respect of issuance of
the directions under clause 24 (1) of the State Oder of 1981
specifying the stock limts.

25. The State Order of 1981 already contained a stock limt . in the
tabul ated formin Cause 3 thereof in the context of obtaining a
licence. Under C ause 24 (1) of the State Order of 1981 the State
Government could issue directions to dealers or purchasers, inter alia,
regardi ng mai ntenance of stock, storage, display of prices etc. and
every deal er or producer to whom such direction was issued, was
required to conply with the same. By orders dated 14th August, /1998
and 26th July, 2000 the State Governnent only nodified the stock
[imts.

26. Rel i ance pl aced by the counsel for the appellants on District
Col l ector, Chittoor & Ors. Vs. Chittoor District Groundnut Traders
Ass. Chittor and Os., 1989 (2) SCC 58, in support of his case is

m splaced. In the said case this Court was concerned with the

provi sions of the Andhra Pradesh Schedul ed Commodities Deal ers
(Licencing and Distribution) Oder, 1982 and the question regarding
the validity of inposition of restriction on export of groundnut seed
and oil to outside the State and directions for compul sory |evy at
speci fied price. In paragraph 6 it was noted that:

"The 1982 Order which was framed by

the State Governnent in exercise of the del egated
powers does not contain any provision placing any
restriction on the transport or novenent of the
edi bl e oil or oil seeds nor it provides for

i mposition of compul sory levy, further it does not
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fix any price. The directions issued by the
government placing restriction on the novenent of
oil seeds and oil and inposing conpul sory |evy

and requiring mllers and traders to sell oil seeds
and oil at a price fixed by it, are outside the
purview of the 1982 Order. Those directions have
no sanction of |aw"

27. On this finding it was held that the directions issued by the
Covernment placing restrictions on the nmovenents of oil seeds and oi
and i nmposi ng conpul sory levy and requiring mllers and traders to

sell oil seeds and oil at a price fixed by it were outside the purview of
the 1982 order. The directions issued did not have the sanction of
law. It was observed that if the State Governnent was faci ng any
problem it could have nade amendnents in the 1982 Order

regulating matter specified in O auses (d) and (f) of Section 3 (2) of
the Act after obtaining the prior concurrence of the Centra
Governnment. As no _such course was followed it was held that the
directions contained in the Governnment Order were illegal and void as
they were in contravention of the powers delegated to the State
CGovernment under notification-dated 9.6.1998. The Order issued by
the State Governnent was hel'd to be outside the purview of 1982

Order and thus struck down.

28. Facts situation in the present case is totally different. As has
been di scussed in the foregoing paragraphs the State Order of 1981

had been issued after the del egati on of the power to the State
Covernments by the Central CGovernnent and with' prior concurrence

of the Central Government. Stock limts were provided in the

tabulated formin Clause 3 and further State Government or its

of ficers were authorised under Cl ause 24 (1) of the State O der of

1981 to issue directions regardi ng nmai ntenance of stock, storage,

di splay of prices etc.. Thus the State Governnent had the | egislative
sanction to promulgate the State Order of 1981 as well ‘as the authority
to issue directions to the deal ers regardi ng mai ntenance of stock
storage, display or prices etc. under the provisions of the State O der
The i mpugned order of 26th July, 2000 had been issued in exercise of
the jurisdiction conferred under the State Order of 1981 and therefore
val i d.

For the reasons stated above we do not find any nerit in these
appeal s. Accordingly, the appeals are dismssed with no order as to
costs.

J.
( V. N Khare )

2J.
( Ashok Bhan)

February 19, 2002




