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ACT:
Constitution of India, 1950, Seventh Schedule List I, Entry
54, List Il Entry 23-Covernnment of India Act, 1935, ~Seventh
Schedule, List | Entry 36, List Il Entry 23-Power to

legislate as to mnes and mineral s-State’s power is subject
to Centre’s power-Bihar Legislature had no jurisdiction to
enact 2nd proviso to s. 10(2) of Bihar Land Reforns Act,
1950-Field already covered by s. 15 of ~the Mnes and
M nerals (Regulation and Devel opnent) Act 67 of 1957-Rule
20(2) of Bihar Mnor Mnerals Concession Rules, 1964 invalid
for lack of |egislative support.

HEADNOTE

Entry 54 of the Union List | in the Seventh Schedule to the
Constitution confers power for the regulation of mnes and
m neral devel opment to the extent to which such regul ation
and devel opnent under the control of the union is declared
by Parliament by law to be expedient in the public interest.
The corresponding entry in the Federal List | under the
Government of India Act, 1935 was entry 36 which besides
m nes and m neral devel opnent dealt with oilfields also.

Entry 23 of List Il of the Constitution gives power for
regul ation of mnes and mineral developnent to the States
subject to entry 54 of List I. The corresponding entry

under the CGovernnent of India Act was entry 23 of List II.
The Central Assenbly in exercise of its power under
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entry 36. of List | in the Governnent off India Act enacted
the Mnes and Mnerals (Regul ati on and Devel opnent) Act 53
of 1948 which dealt with m nes, mneral devel opment as well
as oilfields. Rule 4 of the Mneral Concession Rules, 1948
made under the Act which canme into force on COctober 25,
1949 gave power to the State Governnent to frame rules for
the regulation and developnent of ’'minor mnerals’ as
defined in the Rules. |In 1957 Parlianent passed the M nes
and Mnerals (Regul ation and Devel oprment) Act 67 of 1957.
The Act of 194-8 was adapted to deal with oilfields and gas
only. In Act 67 of 1957 the provisions relating to
regulation of mnes ins.s. 4to 13 were by s. 14 rmade
i napplicable to ’'minor mnerals’ as defined in the Act.
Rules relating to minor mnerals were under s. 15 to be

made by State CGovernnents and till such rules were made any
rul es enforce at the comrencement of the Act were to
conti nue.

The  appel |l ant purchased in 1963 a | ease for quarrying
m nor mnerals as defined in Act 67 of 1957 from a vendor
who had t'aken the original |ease fromthe then landlords in
1955. When under s. 10(1) of the Bihar Land Refornms Act,
1950) the rights of the intermediary |landlord vested in the
State of Bihar the said State becane |essor of t he
appel l ant’ s | ease. The lease was confirmed on behal f of the
State and rent under the terns of the original |ease was
paid by the appellant up to Septenber 1965. The Bihar
CGovernment had not franed any rules relating to minor
m neral s under Act 53 of 1948 but it franed the Bihar M nor
M neral Contession Rules, 1964 under s. 15 of the Act 67 of
1957. Also, in 1964 the Bihar | egislature anended s. 10(2)
of the Reforns Act. A second pro viso was added to sub-el
(2) whereby the terns and conditions of _and pubsisting
| eases of minor mnerals would be substituted by the terns
and
101
conditions laid down in the Bihar Mnor Mneral Concession
Rules to the extent that the former were inconsistent wth
the latter. Rule 20 of the said Bihar Rules as originally
franed provided for realisation of dead rent, royalty and
surface rent in 'respect of |eases granted or renewed. In
terms the rule was prospective only. ~But in Decenber 1964
it was anended by the addition of a second sub-rule
according to which the provisions as to dead rent etc. would
al so apply to |l eases granted or renewed prior to the date of
the conmmencenent of the Act and subsisting on such
dat e. On the strength of the anended s. 10(2) ~ of the
Ref or ns Act and the amended r. 20 the Bihar ~Governnent
demanded fromthe appellant, dead rent, royalty and surface
rent contrary to the terns of his |ease. The appellant
t her eupon filed a wit petition in the Hgh Court.
Dissatisfied wth the judgment of that court the “appell ant
cane to this Court. It was contended on behalf of the:
appellant: (i) that the subject of regulation of mnes and
m neral devel opment cane within the exclusive jurisdiction
of Parliament as a result of the passing of Act 67 of 1957
with the result that the State Legislature was left with no
power to pass the second proviso to s. 10(2) and the said
proviso was therefore ultra vires, (ii) that r. 20(2) being
wi thout |egislative support could not touch a | ease
granted, in 1955. On behalf of the respondent State it was
urged that (a) the 2nd proviso to s. 10(2) of the Reforns
Act fell not under entry 23 but under entry 18 of List 11
which dealt with land and | and tenures; (b) Act 67 of 1957
did not result in control of the union as contenplated by
entry 54 in List | and therefore the State’'s jurisdiction
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under entry 23 List Il was not ousted; (c) nodification of
| eases was not covered by s. 15 of the said Act and since
Parliament was silent on that subject the field renmained
open for legislation by the State.

HELD: (i) Entry 54 of the Union List speaks both of
regul ati on of mnes and m neral devel opnent and entry 23 is
subject to entry 54. It is open to Parlianent to declare
that it is expedient in the public interest that the contro
should vest in Central CGovernnent. Once: this declaration
is mde and the extent laid down the subject of the
legislation to the extent |laid down becomes an exclusive
subject for legislation by Parlianment. Any legislation by
the State after such declaration and touching upon the field
disclosed. in the field is extracted from the |egislative
conpet ence of the State: [113 B--D

The decl arati on contenplated by entry 54 is contained in
s. 2 of Act 67 of 1957 and the Central Governnent is given
control as to regul ation of m nes and m neral devel opnent to
the extent provided in the Act. Thus what is left within the
conpetence of State Governnment has to be worked out fromthe
terns of the Act itself. [113 F]

The Act deals with minor minerals separately from other
m nerals. In respect of mnor mnerals it provides ins. 14

that ss. 4 to 13 do not apply to prospecting |icences and
mning leases. It goes onto state ins. 15( 1) that the
State Government mmy by ’'notification nmake ’'rules for
regulating the grant of prospecting licences and mning
leases in respect. of minor mnerals and for purposes
connected therewith, ‘and in s. 15(2) that till such rules.

are framed any rules already in force would continue. No
"rules existed in the State of Bihar which could be
preserved wunder s. 15(2). Therefore the whol'e subject of
| egi slation was covered in respect of nminor minerals by s.
15(1). Whet her rul es under that section were made ' or not
the topic was covered by Parlianentary legislation and to
that extent the powers of the State Legislature were
wanting. [114 G -115 B]

It nmust accordingly be held that by the declaration in
s. 2 and by the enactnent of s. 15 the whole of ~the field
relating’ to minor minerals cane
102
within the jurisdiction of Parliament and no scope was left
"for the enactnent of the second proviso to s. 10(2) of the
Land Refornms Act. The second proviso was therefore ultra
vires.

H ngir Rampur Coal Co. Ltd. & Os. v. State of Orissa &
Os. [1961] 2 S.C.R 537 and State of Orissa v.M A  Tulloch
JUDGVENT:

(ii) Vested interests cannot be taken away except by |aw
nmade by a conpetent legislature. Mere rule-naking power
is not sufficient. |In viewof Act 67 of 1957 the Bihar
Legislature had lost jurisdiction to |egislate about | mnor
m nerals. The power of the Central Governnment; to nodify
exi sting mning |l eases was confined under s. 16 of the Act
to |eases granted before Cctober 25, 1949. For nodifying
| eases granted after that date |egislation by Parlianent on

the lines of s. 16 was necessary. Rule 20(2) of the Bihar
M nor Concessi on Rul es, 1964 was ineffective ’'for the
pur pose. It could not derive sustenance from the 2nd

proviso to s. 10(2) of the Reforms Act as that proviso was
not validly enacted. There was also no other |egislative
support since s. 15 of the Act of 1957 did not contenplate
alteration of terns of |leases already in existence before
that Act was passed. [116 B--E 116 G 117 D]

(iii) The contentions raised on behalf of the State nust
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be rej ected: (a) The abolition of the rights of
internediaries in the mnes and vesting of these rights as
lessors in the State Governnent was a topic connected wth
land and | and tenures. But after the nining |eases stood
between the State Government and the | eases, any attenpt to
regulate those mning |leases will fall not in entry 18 but
in entry 23. The pith and substance of the anendnent to s.
10 of the Reforms Act falls wthin entry 23 although it
incidentally touches land. [115 C --E]

(b) Uni on consists of its three i nbs nanel y,
Parliament, Union Government and Union Judiciary. Control by
Parliament is therefore control of the Union wthin the
neaning of entry 54 and for the purpose of ousting
jurisdiction under entry 23. [115 F--QG

(c) The entire legislative field relating to mnor
m neral s having been withdrawn fromthe State legislature it
could not be said that because s. 15 did not deal wth
nodi fication of |eases the State was free to legislate in
this field. [117 A--C

&
ClVIL APPELLATE JURI'SDICTION: Givil Appeals Nos. 685 to 688
of 1967.

Appeal s fromthe judgnents and orders dated Novenber 1
1966, Decenber 21, 1966 and Decenber 23, 1966 of the Patna
Hi gh Court in CWJ.C Nos..1036, 686, 1200 and 778 of 1965
respectively.

A. K. Sen and P.K Chatterjee, for the appellants (in al
the appeal s).

Lal Narain Singha, Lakshman Saran Sinha and D.
CGobur dhun, for the respondents (in C.A No.. 685 o.f 1967).
B.P. Jha, for the respondents (in C A No. 686 of 1967).

U P. Singh, for the respondents Nos. 1 to 3 (in |C As.
Nos. 687 and 688 of 1967).

103

Krishna Sen, MM Kshatriya and G S. Chatterjee, for
respondent No. 4 (in C.A No. 687 of 1967) and respondents
Nos. 5to 8 (in C.A No. 688 of 1967).

R C. Prasad, for the intervener (in C.A. No. 685 of 1967).
The Judgnent of the Court was delivered by

Hi dayatullah, C. J. This judgnment will al so govern
the. disposal of CGvil Appeals 686 (Kanti Prasad Pandey  v.
State of Bihar and others), 687 (Shri ~Krishna Chandra
Gangopadhya v. State of Bihar and others) —and 688 (Ms.
Pakur Quarries Private Ltd. & Ant. v. State of ~Bihar and
ot hers) of 1967. These four appeals have ‘been brought
against a comon judgnment, Novenber 1, 1966, of the / High
Court of Patna and arise out of four petitions wunder,/ Art.
226 of the Constitution filed to question the validity of
Proviso (2) to s. 10(2) added by Bihar Land Reforns
(Amendrent) Act 1964 (Bihar Act 4 of 1965), and the
operation of the second sub-rule of r. 20 added on Decenber
10, 1964 by a notification of the Governor in the Bihar

M nor M neral Concession Rules, 1964. The facts of all the
four cases are simlar and the sane points arise ,for
det erm nati on. It is, therefore, sufficient to state the

facts in CGvil Appeals 685 and 686 as illustrative of the
others as well.

One Jyoti Prakash Pandey obtai ned on March 23, 1955 from
Babu Bijan Kunmar Pandey and Snt. Anita Devi acting for
herself' and also as Ilegatee wunder the wll of one
Bai dyanat h Pandey, registered leases to quarry st one
bal | ast, boulders and chi ps from and upon Bl ocks Nos. 32,
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45/1 45/2 and 45/3 in tauzi No. 1452, khata No. 1 in
Mouza WMal pahari No. 89 in Pakur SubDivision of Santha
Par ganas. The | eases were to commence from Novenber 1
1954 and to end on Cctober 31, 1984, that is to say, they
were for a total period of 30 years. Jyoti Prakash Pandey

was working under the name and style of "Stone India . He
sold his rights, title and interest by a registered sale-
deed on Septenber 9, 1963 to the present appellant. It is
adnmtted that rent under the ternms of the original |ease

was deposited upto Septenber 1965.

On the passing of the Bihar Land Reforns Act, 1950 (Act
30 of 1950) the ex-landlords ceased to have any interest
from the date of vesting and in their place the State of
Bi har becane | essor under’'s. 10(1) of the Land Reforns Act.
The terms of s. 10 were as given below After the vesting of
the estate of the inter-

"10. Subsisting l'eases of mines and minerals:-

(1) Not wi t hst anding anything contained in this Act, where
i medi ately before the date of vesting of the estate or
tenure there is a subsisting lease of mines or mnerals
conprised in-the estate or tenure or any part thereof, the
whol e or that part of the estate or tenure conprised in such
| ease shall, with effect fromthe date of vesting, be deened
to have been
104
nedi ari es, the State of Bihar as the new | essor recogni sed
the lease for the quarrying of stones for - the renaining
period and the Deputy Comi ssioner, Santhal Parganas asked

for the rent fromthe date of vesting to 30 April, 1965 at
the rate of Rs. 200/per year as stated in the origina
| ease. This was by a letter issued from his office on

February 2, 1963. On Decenber 10, 1964 the appellants
received a letter which gives the gist of the facts on
which the present controversy starts and the rel evant. part
may be quoted here:
"CGover nnent have been pleased to anend
the section 10 of (Bihar Land Reforms Act,
1950, and according to which the terns and
conditions in regard to |eases  for  mnor
m nerals stand statutorily substituted by the
corresponding ternms and conditions by the
Bi har M nor M neral Concession Rules, 1964. As
a result of this, rent and royalty etc. in
respect of mnor mnerals in the State
irrespective of the date on which the |ease
was granted are to be paid by all categories
of | eases according to the rates given in the
aforesaid Rules with effect from27-10-64".
"The 'appellants denied their liability to  pay. The
Government infornmed themby letter as foll ows:

"This is to informyou that the terns and
condi tions of your mining lease in so far as
they are inconsistent with the Bi har' M nor
M neral Concession Rules, 1964, franed by
the State Governnment under section 15 of t he
M nes & Mnerals (Regulation & Devel opnent)
Act , 1957, st and substituted by t he
cor respondi ng terns and condi tions
prescribed by the Bihar Mneral Concession
Rul es, 1964, from 27-1-1964. Accordingly,

| eased by the State Governnent to the holder of the said
subsisting |ease for the renainder of the term of that
| ease and such holder shall be entitled to retain
possessi on of the |ease-hold property.
(2) The terms and conditions of the said |ease by the
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State Governnent shall mutatis nutandis be the sane as
the terms and conditions of the subsisting condition that,
if in the opinion of the State Government the holder of
the I|ease had not, before the date of the commencenent of
this Act, done any prospecting or devel opment work, the
State CGovernnent shall be entitled at any tine before the
expiry of one year fromthe said date to determne the
| ease by giving three nonths’ notice in witing:

Provided that nothing in this sub- section shall be
deemred to prevent any nodifications being nade in the
terms and conditions of the said | ease in accordance wth
the provisions of any Central Act for the tine being in

force regulating the nodification of existing mning |eases.
(3) The hol der of any such | ease of nines and mnerals as
is referred to in subsection (1) shall not be entitled to
cl ai m any danages from the outgoi ng proprietor or tenure-
hol der on the ground that the ternms of the |ease execut ed
by such proprietor or tenure-holder in respect of the said
m nes and mnerals have becone incapable of fulfilnment by
the operation of this Act.
105
dead rent, royalty and surface rent in
addition to the other substitution as per
Bi har M neral Concession Rules, 1964, wll
be as follows :--
1. Dead rent . ... Rs. 50/- per
acre perannum
2. Royalty Ce Rs. 3/- per 100 cft. of
st one chi ps.
Rs. 2/--per 100 cft. of
stone bal last and boul ders.
Rs.” 4/ - per 100 cft. on
bui | di ng stones.
Re. "1/ -per 100 Nos. of
stones ’'setts’.
3. Surface rent 3 . Rs. ' 10 per
acre per year."
It is this additional denand and the liability to pay, which
is the subject of controversy here.. The Bihar ~ Governnent
contends that the terns of the original |ease have been
validly altered by the operation of the second proviso to s.
10 (2) of the Bihar Land Refornms Act —added first by
Ordinance 11l of 1964 and |ater incorporated again by the
Bi har Land Refornms (Anendrment) Act, 1964 (Act 4 of 1965) and
the addition of s. 10Ato the Act by the sane -enactments.
The material part of the second section of Act 4 of 1965 is
guoted below. Section 10A provided for the vesting of the
interest of |eases of mnes or mnerals which were subject
to such |eases and need not be read here. The ~ State
CGovernment also relied upon the Bihar Mneral Concession
(First Amendment) Rules, 1964 by which a second sub-rul e was
added to Rule 20. The twentieth rule, purporting to be
franed under s. 15 of the Mnes and Mnerals (Regulation
"and Devel opnent) Act, 1957 (67 of 1957) was amended  on
Decenber 19, 1964 and now reads:
Rule 20. ( 1) Dead rent, royal ty
and surface rent.--
When a lease is granted or renewed.
(a) dead rent shall be charged at the
rates specified in Schedule 1,
(b) royalty shall be charged at the rates
specified in Schedule 11, and
(c) surface rent shall be charged at the
rates specified by the Govt. in the Revenue
Department fromtine to tine.
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2. Amendment of section 10 of Bihar Act XXX of
1950. - -

In Section 10 of the Bi har Land Reforns
Act, 1950 (Bi har Act XXX of 1950) (hereinafter
referred to as the said Act).--
(a) in sub-section (2), the follow ng second
provi so shall be added, nanely :-

"Provided further that the terns and conditions of
the said lease in regard to minor mnerals as defined in the
M nes and M nerals (Regul ati on and Devel oprment) Act, 1957
(Act LXVIl of 1957), shall, in so far as they are
inconsistent with the rules made by the State Governnent
under section 15 of that Act, stand substituted by the
correspondi ng terns and conditions prescribed by those rul es
and if further ascertainment and settlenment of the terns
will becorme necessary then necessary proceedings for that
pur pose shall be undertaken by the Collector"; and

(b) after sub-s. LlISup. d/70--8
106

(2) O and from t he dat e of
conmencenent of these rules, the provisions of
sub-rule (1) shall also apply to | eases
granted or renewed prior to the date of such
commencenment and subsisting on such date."

The contention is/that the amendnment of 's. 10 of the Bihar
Land Reforms Act is ultra vires the Constitution and that
rule 20(2) does not legally entitlethe recovery of the
dead-rent, royalty ‘etc. as in the Schedules to the Bihar
M nor M neral Concession Rules, 1964.

To understand fully the argument on behalf of the
appel lants a resune of the legislation on the subject of
mnes and mnerals is necessary. Under the Governnent of
India Act, 1935, the subject of Mnes and Mnerals was
covered by Entry 36 of the Federal Legislative List. | and
entry No. 23 of the 'Provincial Legislative List Il of the
7th Schedule. These entries read as foll ows:

"Entry 36. Regulation of mnes 'and oi
fields and nmineral devel opnents to which’' such
regul ation and devel oprment under ~ a Federa
control is declared by Federal law to be
expedient in the public interest.”

"Entry 23. Regul ation of mnes and  oi
fields and nmineral devel opnent subject to the

provi si ons of List | wth respect to
regul ation and devel opnent under Federa
control ."

VWhen the Indian Independence Act, 1947 was
passed the word federal’ where it/ occurs. for
the first tinme in entry 36 and in entry 23 was
changed to 'dominion'. The entries are
practically repeat ed in t he pr esent
Constitution and may be read i medi ately here:
"Entry 54, of List H-Union List--reads:

"Regul ati on of m nes and m.ner al
devel opnent to the extent to which such
regul ation and devel opnent under the contro
of the Union is declared by Parlianent by |aw
to be expedient in the public interest."

Entry 23 of List Il--State List--reads:

"Regul ati on of m nes and m nera
devel opnent subject to the provisions of List
I with respect to regulation and devel opnent
under the control of the Union."

The difference between the entries of the
Government of India Act, 1935 and the present
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Constitution lies in the renmoval of oilfields
from the entries and the declaration now
must be by Parliament. Entry 53 in List |
deals with oilfields and mneral resources.
107
In 1948 the Legislative Assenbly enacted the Mnes and
M nerals (Regul ation and Devel opnent) Act, 1948 (Act 53 of

1948) . It received the assent of the Governor-General on
Septenber 8, 1948. It was an Act to provide for the
regul ation of nmines and oilfields and for the devel opnent of
m neral s. In s. 2 of that Act is to be found the

decl aration contenplated by entries 36 and 23, 7th Schedul e
of the Governnment of I|ndiia Act, 1935. That decl aration reads
as follows:
"2 1t is hereby declared that it is
expedient in the public interest that the
Central Governnent should take under its
control the regul ation of mnes and oil fields
and the devel opnent of mnerals to the extent
herei nafter provided."
Section 3 of the Act of 1948 contained definitions. There
were definitions of "mne’ and 'nminerals’. The former neant
an excavation for the purpose of searching for or obtaining
mnerals and included an oil-well and the Ilatter included
natural gas and /petroleum Section 4 provided that no
m ning | ease woul d be granted after the conmencenent of that
Act otherwise than in accordance with the rul es nade under
that Act and that a mining | ease granted contrary to the
provisions would be void and of “no effect. Section 5
enmpowered the Central Government, by notification to make
rules for regulating the grant of mning |eases or for
prohibiting the grant of such |leasesin respect " of any
mneral or in any area. In particular the rules could
provide for the manner in which, the mnerals or areas in
respect of which and the persons by whom ’'applications for
m ni ng | eases could be nade and the fees payable, the terns
on which and the conditions subject to which, mning |eases
m ght be granted, the areas and the period for which any
mning |ease might be granted and the naxi mum and mini num
rent payable by a |essee, whether the nmine was worked or
not. Under s. 6 the Central Covernnent had power to nake
rules as respect mneral devel opment. Section 7 t hen
provided as follows:

"7. (1) The Central Covernnent may, ~ by
notification in the official Gazette, make
rules for the purpose of nodifying or altering
the terns and conditions of any mning
| ease granted prior to the conmencemnent  of
this Act so as to bring such lease into
conformity with the rul es nmade under sections
5 and 6:

Provided that any rules so mnade @ which
provide for the matters nmentioned in ' clause
(c) of sub-section (2) shall not cone into
force until they have been approved, either
with or without nodification's, by "t he
Central Legislature.

108

(2) The rul es made under sub-section (1)
shal I provide--

(a) for giving previous notice of the
nodi fication or alteration proposed to be nade
thereunder to the | essee, and when the |essor
is not the Central Government, also to the
| essor and for affording theman opportunity
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of showi ng cause agai nst the proposal
(b) for the paynent of conpensation by the
party who would be benefited by the proposed
nodi fication or alteration to the party whose
rights under the existing | ease woul d
thereby be adversely affected; and
(c)for the principles or which, the manner
in which and the authority by which the said
conpensation shall be determned."
Section 8 provided that the Central Governnent might by
notification direct that 'any power exercisable under
that Act mght be exercised, subject to such condi tions
if any, as might be specified by such officer or authority
or mght be specified in the direction. |In furtherance of
the powers conferred ‘the Central Government framed the
M neral Concession Rules 1949 and they cane into force on
the twenty-fifth day of Cctober 1949. These rules for the
first tinme defined m nor mnerals and after anmendnents from
time to time the term neant:

"3 (ii) "'m nor m neral’ neans
bui I di ng stone, ~boulder, shingle, gravel,
Chal cedony pebbles (used ,for ball mll
pur poses only), i meshel |, kankar and
i mestone used for [|ime  burning, mur r um
brick-earth (Fuller’s earth), Bent oni t e,
ordinary clay, ordinary sand (used for non-
i ndustrial purposes), road netal, reh-matti,
sl ate and shale when wused for bui | di ng
mat erial."

Rul e 4 however provided:
"4, - Exenption.--These rul es shall not

apply to minor mnerals, the “extraction of
whi ch shall be regulated by such rules as the
Provi nci al Government may prescribe.”

The word "provincial" was |ater changed to
"State’. Although sone of the Provinces (now
States) made M nor (M neral Concession Rules,
it is admtted that Bihar Government did not
frame any such rul es.

The | eases of t he appel I ant s’
predecessors were granted in 1955 during the
subsi stence of the Act of 1948 and the Rules
of 1949. It is also to be noticed that a fresh
decl arati on was nmade by Parlianent as required
by entry 54 List I--Union List of the 7th

109

Schedul e of the Consti tution. The exi sting I aws,
however, continued. Wthout a declaration by Parlianent the
field of Ilegislation nmight have been open to the State
Legi sl atures under entry 23 of List Il--State List ~of the
Constitution but no | aw was nade except what was enacted by
the Bihar Legislature in the Land Refornms Act about vesting
of mnes in the State and the emergence of the State ‘as a
| essor in place of all original |essors.

Further rules were nade by the Central Governnment in
1955 and 1956. In 1955 Mnerals Conservation and
Devel opment Rules were made which were later replaced in
1958. On Septenber 4, 1956, the Central Government in
exerci se of the powers conferred by s. 7 of the Act of 1948
made the M ning Leases (Modification of Terns) Rules 1956.
Under these rules existing Conservation ’'and Devel opnent
Rul es. The expression 'existing mning | eases were to be
brought into conformity with the Mnerals Conservation and
Devel opment Rul es. The expression ’existing nmining |eases’
was defined as a mining | ease granted before 25t h day of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 16

Cctober 1949 and subsisting at the comrencenent of those
rules "but did not include any |ease in respect of any m nor
m neral within the nmeaning of clause (c¢) of s. 3 of the Act
of 1948.

We now come to the year 1957. In that year Parlianent
enacted the Mnes and M nerals (Regul ation and Devel opnent
Act, 1957 (Act 67 of 1957). It <cane into force from
Decenber 28, 1957. Act 67 of 1957 nade amendnents in the
Act of 1948 so as to nmake the latter relate to oilfields
only. Al references to minerals other than oil were
renoved, with the result that it becane | egi sl ation
exclusively relating to oil and gas. Since the Act of 1948
was thus altered, Parlianent enacted new provisions for
mnerals in Act 67 of 1957. W are primarily concerned with
this Act in these appeals. A glance at sonme of the
provi sions of Act 67 of 1957 i's necessary.

The Act 67 of 1957 came into force on 1st June, 1958 and

extended to the whole of India. It cont ai ned t he
foll owi ng declaration in s. 2:

"It is -hereby declared that it is

expedient in the public interest that the

Union should take wunder the control t he

regul ation of mnes and the devel opment of

mnerals to the extent hereinafter provided."
By definition mnerals excluded mneral oils because the Act
of 1948 exclusively dealt with oil. 'Mnor mnerals were
defined to nean building stones, gravel, -ordinary clay,
ordinary sand other 'than sand used for prescribed purposes
and any other mineral which the Central CGovernnent may, by
notification in the Oificial Gazette, declare to be a mnor

m neral . Act 67 of 1957 contained 33 sections which were
separ ated by general headings
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showi ng the topics dealt with. The first group of sections
4--9 cont ai ned gener al restrictions on under t aki ng
prospecti ng and m ning operations. of this group we nay
gquote here s. 4 which will be considered |ater:

"4, Prospecting or mning operations to
be under |icense or |ease--

(1 ) No person_ shall undertake any
prospecting or mning operations in-, any area,
except under and in accordance with the termns
and conditions of a prospecting licence or, as
the case may be, a mning | ease, granted under
this Act and the rules made thereunder

Provided that nothing in this
sub-section shall affect any prospecting or
m ning operations undertaken inany area in
accordance with the terns and conditions of a
prospecting licence or mning |ease granted
bef ore the comrencenent of this Act which is
in force at such comencenent.

(2) No prospecting licence or mning |ease
shal |l be granted otherwi se than in accordance
with the provisions of this Act and the rules
made t her eunder. "

Section 5 lays down restrictions on the gr ant of
prospecti ng i cences or mning | eases. Secti on 6
prescribes. the maxi mum area for which a prospecting |license
or mining | ease may be granted and section 7 the periods for
which prospecting licences may be granted or renewed and
section 8 the periods for which mning | eases nay be granted
or renewed. Section 9 fixes the royalties in respect of
m ni ng | eases.

Then follows another group of sections 10--12 which




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 16

| ays down the procedure for obtaining prospecting |icences
or mning leases in respect of land in which the mnerals
vest in the Government. The next group of sections 13--16 is
headed Rul es for regulating the grant of prospecting
licences and mining | eases. Section 13 gives power to the
Central Governnent to make rules in respect of mnerals.
Section 14 however excludes the application of sections

4--13 to minor mnerals. It reads:
"The provisions of sections 4 to 13

(inclusive) shall not apply to prospecting
licences and mining | eases in respect of mnor
m neral s.”

Section 15 gives power to the State Governnents to make

rules in respect of mnor mnerals. It reads:

111

"15 (1 ). The State CGovernnent may, by
notification in the official GCazette, make
rules. for regul ating the gr ant of
prospecting licences and mning leases in
respect of mnor minerals and for purposes
connected therew th.

(2) ~Until® rules are nmde under sub-
section (1 ), any rules made by a State
CGover nrent regul ati ng the grant of prospecting
Iicencesand mning | eases mrespect of mnor
m neral's which are in force imrediately before
the comrencenent of this Act shall continue in
force.™

Section 16 gives power to nodify mining |eases granted
bef ore 25th Cctober, 1949. It reads:

"16(1 ). Al mning |eases grant ed
before the 25th day of October, 1949, shall
as soon as nmay be after the commencenent of
this Act, be brought into confornmity with the
provisions of this Act-and the rules made
under sections 13 and 18:

Provided that (if the Central Governnent
is of opinion that in the interests of
m neral s devel opnment it is expedient so'to do,
it may, for reasons to be recorded, pernit any
person to hold one or nore such mning |eases
covering in any one State a total area in
excess of that specified in clause (b) of
section 6 or for a period exceeding that
specified in sub-section (1 )-of section 8.

(2) The Central Governnment nay, by
notification in the official CGazette, make
rules for the purpose of giving effect to the
provi si ons of sub-section (1) and in
particul ar such rules shall provide-

(a) for giving previous notice  of the
nodi fication or alteration proposed to be made
in any existing mning |ease to the | essee and
where the lessor is not the Central CGovernnent
also to the lessor and for affording him an
opportunity of showing cause against t he
pr oposal

(b) for the paynent of conpensation to the
| essee in respect of the reduction of any area
covered by the existing mning. |ease; and

(c) for the principles on which, the manner
in which and the authority by which, the said
conpensation shall be determned."

Section 17 stands by itself as a group and contains specia
powers of Central Government to undertake prospecting or
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m nning operations in certain cases. Section 18 deals wth
m neral devel opnent 'and gives additional rule making power
to the Central
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CGover nrrent . Next follow some m scel | aneous provi si ons;
of these, only two interest us. Section 19 |ays down that
prospecting licences or mining | eases granted, renewed or
acquired in contravention of the provisions of the Act
shall be void and of no effect and section 20 that the

provisions apply to prospecting licences or mning |eases
whet her granted before or after the Act. The rest of this
Act does not concern this dispute.

It may be pointed out here that the rul es nade under s.
13 do not apply to minor mnerals in view of the provisions
of s. 14. The State of Bi har had not nmade any rules till the
Bi har M nor M neral Concession Rules, 1964 were made. The
nodi fication of the terms of existing mning |eases was
provided for in's. 16 but that provision applied to mning
| eases granted before 25th Cctober, 1949. The provisions of
M ning " Leases (Modification of Terns) Rules, 1955 did not
apply to mnor ninerals because the definition of ’'existing
mning |ease’ excluded a |ease in respect of any mnerals.
The power to nodify the existing |leases in the case had to
be found el sewhere.

The argunent /of the appellant is that apart from the
provisions of the 2nd proviso to s. 10 added to the Land
Ref orns Act, 1950 in 1964 by Act |V of 1965 and second sub-
rule added to rule 20 of the Bihar Mnor Mneral Concession
Rul es, 1964, there'is no power to nodify the ternms. These
provisions of |law are said to be outside the conpetence of
the State Legi sl ature _and the Bi har ~ Governnent. Wth
regard to the State Legislature it is contended that the
schenme of the relevant entries in the Union and State List
is that to the extent to which regulation of mines and
m neral devel opnent is declared by Parlianment by law to be
expedient in the public interest, the subject of |egislation
is withdrawn fromthe jurisdiction of the State Legislature
and therefore Act 67 of 1957 | eaves no legislative'field to
the Bihar Legislature to enact Act 4 of 1965 amending the
Land Reforns Act. As regards Rule 20(2) it is contended
that the rule making power of its own force cannot reach
mning |eases granted in 1955 and that this could only be
done by a conpetent |egislature. These are the two matters
whi ch need deci si on.

The nmain argunments are supplenented by the follow ng
contentions. That the Bihar Rules in so far as they nmake
demands of rent and royalty on the existing |eases which
were executed prior to their comng into force 'are beyond
the power to make rules in respect of mnor mnerals  under
S. 15 of Act 67 of 1957, that s. 15 itself is
unconstitutional and void because it delegates 1egislative
power to the rule-making authority and it 1is excessive
del egation and that the anendnent of Bihar Land Reforms. Act
is void because it affects the fundanmental rights of the
appel l ants guaranteed under Articles 31 "and 19 of the
Constitution.
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Al t hough these supplementary argunents were rai sed
it is obvious that they can arise according as the two main
argunents are allowed or disallowed. Therefore it i s
necessary to address ourselves to the first argument that
the legislative conpetence to enact the anendnent to s. 10
of the Reform Act was wanting. As the anendnent was made
after Act 67 of 1957 we have to consider the position in
relation to it. Entry 54 of the Union List speaks both of
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regul ation of mines and mnerals devel opnent and entry 23 is
subject to entry 54. It is open to parlianent to declare

that it is expedient in the public interest that the contro

should rest in Central CGovernnent. To what extent such a
declaration can go is for Parlianent to determine and this
must  be commensurate with public interest. Once this
declaration is nade and the extent laid down, the subject of
legislation to the extent laid down beconmes an exclusive
subject for legislation by Parlianent. Any |egislation by
the State after such declaration and trenching upon the
field disclosed in the declaration nust necessarily be
unconstitutional because that field is abstracted from the
| egi slative conpetence of the State Legislature. Thi s
proposition is also self evident that no attenpt was rightly
made to contradict it. ~There are also two decisions of this
Court reported in the Hi ngir-Rampur Coal Co. Ltd. & Os. v.
State of Orissa and Ors.(1) and State Orissa v.M A. Tulloch
& Co. ~(2) inwiichthe matter is di scussed. The only
di spute, therefore, can be to what extent the declaration by
Parlianment 1 eaves any scope for |egislation by the State
Legi slature. If the inmpugned legislation falls within the
ambit of such scope it will be valid; if outside it, then it
nmust be decl ared invalid.

The declaration is contained in s. 2 of Act 67 of 1957
and speaks of the taking and the control  of the Centra
CGovernment the regulation of nines -and  devel opnent of
mnerals to the extent provided in the Act itself. W have
thus not to | ook outside Act 67 of 1957 to determi ne what is
left within the conpetence of the State Legi sl ature but have

to work it out fromthe ternms of that ~Act. In this
connection we nay notice what was decided in the two cases
of this Court. |In the Hi ngir-Rampur(1) case a question had

arisen whether the Act of 1948 so conpletely covered the
fields of conservation and devel opment of minerals as to
| eave no roomfor State legislation. It was held that the
declaration was effective even if the rules contenplated
under the Act of 1948 had not been nmade. However ,
considering further whether a declaration nade by a Doni ni on
| aw coul d be regarded as a declaration by Parlianment for the
purpose of entry 54, it was held that it could not and there
was thus a | acuna which the Adaptation of

[1961] 2 S.C. R 537. (2) [1964] 4 S.CR
461.
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Laws Order, 1950 could not renove. Therefore, it was  held
t hat there was room for legislation by t he State
Legi sl ature.

In the M A Tulloch case(1l) the firm was working a
mning |lease granted under the Act of 1948. The =~ State
Legislature of Oissa then passed the Orissa Mning /Areas
Devel opnment Fund Act, 1952, and levied a fee'  for the
devel opnent of mning areas within the State. After the
provisions cane into force a denmand was made for paynent of
fees due fromJuly 1957 to March 1958 and the demand was
chal | enged. The Hi gh Court held that after the comng into
force of Act 67 of 1957 the Orissa Act nust be held to be
non- exi stent. It was hel d on appeal that since Act 67 of
1957 contained the requisite declaration by Par | i ament
under entry 54 and that Act covered, the sane field as the
Act of 1948 in regard to mnes and m neral devel opnent, the
ruling in H ngir Ranpur(2) case applied and as ss. 18(1) and
(2) of the Act 67 of 1957 were very wde ruled out
legislation by the State Legislature. VWere a superior
| egi slature evinced an intention to cover the whole field,
the enactments of the other |I|egislature whether passed
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before or after must be held to be overborne. It was laid
down that inconsistency could be proved not by a detailed
conpari son of the provisions of the conflicting Acts but by
the mere existence of two pieces of legislation. As s. 19(
1 ) covered the entire field, there was no scope for the
argunent that till rules were franed under that section

room was avail abl e.

These two cases bind us and apply here. Since the Bihar
State Legislature amended the Land Refornms Act after the
conming into force of Act 67 of 1957, the declaration in the
latter Act would carve out a field to the extent provided
in that Act and to that extent entry 23 would stand cut
down. To sustain the anendnent the State nust show that
the mtter is not covered by the Central Act. The ot her
side nust, of course, showthat the matter is already
covered and there is no roomfor |egislation

We have al ready analysed Act 67 of 1957. The Act takes
over the control of regulation of mnes and devel opment of
mnerals /'to the Union; of course, to the extent provided.
It deals wth mnor mnerals separately from the other

mnerals. - In respect of minor minerals it provides in s. 14
that ss. 4--13 of the Act do not apply to prospecting
licences and mining leases. It goes on to state in s. 15

that the State Governnent may, by notification in the
official Gazette, nmke rules for regulating the grant of

prospecting licences and nining | eases in respect of mnor
mnerals and for purposes connected  therewith, and that
until rules ’'are made, any rules  nmade by the State

CGovernment regul ati ng the grant of prospecting licences and
mning lease in respect of mnor mnerals which were in
force i mediately before the comencenent of

(1) [1964] 4S.C. R 461. (2) 11961] 2 S.C.R
537.
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the Act would continue in force. It is admtted that no
such rules were nade by the State Government. It follows

that the subject of legislation(iis covered in respect of
m nor minerals by the express words of s. 15(1). Parlianent
has undertaken | egislation and |aid down that regulation of
the grant of prospecting licences and mning |eases in
respect of mnor mnerals and for  purposes connected
therewith nust be by rules nade by the State Covernnent.
Whet her the rules are made or not the topic is covered by
Parlianmentary |legislation and to that extent the powers  of
State Legislature are wanting. Therefore, there is no
roomfor State |egislation

M. L.N Sinha argued that the topic of Ilegislation
concerns land and therefore falls under entry (18 of. the
State List and he drew our attention to other provisions on
the subject of mines in the Land Refornms Act as originally
passed. The abolition of the rights of internmediaries in
the mnes and vesting these rights as lessors in the State
CGovernment was a topic connected with |and and | and tenures.
But after the mning |eases stood between the State
Government and the | essees, any attenpt to regulate those
mning leases will fall not in entry 18 but in entry 23 even
though the regulation incidentally touches land. The pith
and substance of the anendnent to s. 10 of the Refornms Act
falls within entry 23 although it incidentally touches |and
and not vice versa. Therefore this anendnent was subject to
the overriding power of Parlianment as declared in Act 67 of
1957 in s. 15. Entry 18 of the State List, therefore, is no
hel p.

M. Lal Narain Sinha next contended that the provisions
of ss. 4--14 do not envisage control of the Union which is a
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condition precedent to the ousting of the jurisdiction under
Entry 23. Cbviously M. Lal Narain Sinha reads Union as

equi valent to Union CGovernment. This is erroneous. Uni on
consi sts of its three linbs, nanely, Parlianent, Union
CGovernment  and the Union Judiciary. Here the control is

bei ng exercised by Parlianment, the |legislative organ of the
Union and that is also control by the Union. By giving the
power to the State Government to make rules, the control of
Union is not negatived. |In fact, it establishes that the
Union is exercising the control. In viewof the two rulings
of this Court referred to earlier we nust hold that by
enacting s. 15 of Act 67 of 1957 the Union has taken all the
power to itself and authorised the State Governnent to make
rules for the regulation of |eases. By the declaration and
the enactnment of s. 15 the whole of the field relating to
mnor mnerals cane within the jurisdiction of Parlianent
and no scope was left-for the enactment of the second
provisoto s. 10in the Land Reforns Act. The enactnent ’ of
the proviso was, therefore, ~wthout jurisdiction
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This leaves for consideration the second sub-rule added
to Rule 20 in Decenber, 1964 by the State Covernnent. It
will be noticed that the rule as it stood previously applied
prospectively to all” leases which cane to be executed after
the pronmulgation /of the rules. The second sub-rule nmde
,applicable those provisions to all |eases subsisting on the
date of the pronulgation of the rules. The short question is
whet her the rules could operate on leases in existence prior
to their enactnent w thout the-authority of 'a conpetent
| egi slature. Vested rights cannot be taken awnay except
under authority of |aw,and nmere rul e-making power. w thout
the support of a legislative enactment is not capable of
achieving such an end. There being two - legislatures to
consider, nanely, Parlianment and the State Legislature we
have first to decide which |egislature would be competent to
grant such power.

We have already held that the whole of the |egislative
field was covered 'by the Parlianentary declaration read
with provisions of Act 67 of 1957, particularly s. 15. We
have also held that entry 23 of List Il _was to that  extent
cut down by entry 54 of List I The whole of the topic of
m nor mnerals became a Union subject. The Union Parlianent
allowed rules to be nade but that did not recreate a scope
for legislation at the State | evel . Therefore, i f
t he ol d leases were to be nodified a legislative
enactment by Parlianent on the lines of s. 16 of Act 67 of
1957 was necessary. The place of such a |law could not be

taken by legislation by the State Legislature as it
purported to do by enacting the second Proviso to s. 10 of
t he Land Reforms Act. It will further be seen that

Parliament in s. 4 of Act 67 of 1957 created an express bar
al though s. 4 was not applicable to nminor minerals. Wether
s. 4 was intended to apply to minor mnerals as well or any
part of it applies to mnor mnerals are questions we cannot
consider in view of the clear declaration in s. 14 of Act 67
of 1957 that the provisions of ss. 4--13 (inclusive) do not
apply. Therefore, there does not exist any prohibition such
as is to be found in s. 4(1) Proviso in respect of minor
m nerals. Although s. 16 applies to mnor mnerals it only
permts nodification of mning | eases granted before Cctober
25, 1949. In regard to | eases of mnor mnerals executed
between this date and Decenber 1964 when Rule 20(1) was
enacted, there is no provision of law which enables the
terns of existing leases to be altered. A nmere rule is not
sufficient.
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Faced with this difficulty M. Lal Narain Si nha
attenpted to claimpower for the second Proviso to s. 10 of
the Land Reforms Act .fromentry 18 of List Il, a contention
we have rejected. He also attenpted to find a field for
enactment by the State Legislature for the said proviso.
This argument was extrenely ingenious and needs separate
noti ce.
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The contention was that nodification of existing |eases
was a separate topic altogether and was not covered by s. 15
of Act 67 of 1957. Therefore if Parlianment had not said
anything on the subject the field was open to the State
Legi sl ature. The other 'side pointed to the words "and for
purposes connected therewith’ in s. 15 and contended that
those words were sufficiently wide to take in nodification
of leases. M. Lal Narain-Sinha' s argunment is unfortunately
not tenable in view of the two rulings of this Court. On
the basis of those rulings we have held that the entire
legislative field “in relationto mnor mnerals had been
withdrawmn from the State Legislature. W have also held
that vested rights could only be taken away by | aw nmade by a
conpetent |egislature. Mere rul e-making power of the State
CGovernment was not able to reach them The authority to do
so nust, therefore, have emanated from Parliament. The
exi sting provision related to regulation of |eases and
matters connected therewith to be granted in future and not
for alteration of the terns of leases which were in
exi stence before  Act 67 of 1957. For that speci a

| egi sl ative provi si on was necessary. As no such
parliamentary |aw had been passed the second sub-rule to
Rule 20 was ineffective. |t could not ~derive  sustenance

fromthe second Proviso to s. 10(2) of the Land Reforns Act
since that proviso was not validly enacted.

In the result, therefore, these appeals nust succeed.
They are allowed wth costs. A mandanus shall issue
restraining the State CGovernment: from enforcing the
provi sions of the second Proviso(to s. 10(2) added by Bi har
L, and Reforns (Anendnent) Act, 1964 (Bi har Act 4 of /1965)
and the second sub-rule of Rule 20 added by a notification
on Decenber 10, 1964 to the Bi har Mneral Concession Rules,
1964.

G C Appeal s
al | oned.
118




