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1 A short question which arises for determination in these
civil appeals is : whether Incone Tax Appellate Tribunal was
right in holding that there was no obligation on the part of the
assessee-conpany to conply with the statutory requirenents

of Section 194A of the lnconme-tax Act, 1961 (for short, \021lthe
Act\ 022) by deducting tax deductible at source (TDS) on interest
paid by it for |oans availed of by the assessee and repaid by it
with interest on the ground that the loans were neant for the
directors of the assessee-conpany and not for the assessee-
conpany and after recording a finding that the directors had

m sused the nanme of the conpany to avail of the |oan.

2 The facts giving rise to these civil appeal's are as foll ows:
Assessee (sole respondent in all the civil appeals) is a

conpany i ncorporated under the Conpanies Act, 1956

engaged in the business of real estate and construction. A

survey was conducted under Section 133A of the Act when

cheque receipt registers and cheque paynment registers were

found in the business prenises of the conmpany. On

exam nation of the said books, the Department detected taking

of loans by the directors of the conpany (assessee) in their

i ndi vidual capacities fromcreditors in the name of the

assessee-conpany. The | oan anounts received by way of

cheques in the nane of the assessee were deposited in the

bank account of the assessee and transferred to the account of

the directors on the sanme day by issuing corresponding

cheques. \When the directors repaid the | oan ampbunt or

i nterest thereon such payments were al so routed through the

assessee-conpany. The directors issued cheques in favour of

the assessee and the assessee in turn issued cheques to the

creditors/lenders of such directors. Receipt of |oan anpunts

by the directors as also repaynent of |oans and interests were

all reflected in the books of accounts of the respective

directors. The receipts and out goi ngs were shown in the

accounts of the directors with the assessee-conpany. The

books of accounts of the assessee-conpany did not reflect the

| oans borrowed by the assessee-conpany. According to the

assessee, neither the borrowi ng nor repaynment nor paynment of

interest on the borrowing were reflected as transactions of the

assessee in its books of accounts, they were only reflected in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

5

t he accounts of the directors in the books of the assessee-
conpany.

3 The A O found that when interest was paid by cheques

i ssued by the company to the creditor, TDS was not deducted

at source by the assessee on the interest paynents as required
under Section 194A(1) of the Act and, therefore, the A O
applied the provisions of Section 201(1) of the Act by declaring
the assessee-conmpany as assessee-in-default and al so applied
Section 201(1A) of the Act inposing interest for not deducting
TDS at source. The order passed by the A . O was confirmed

by the appellate authority. Before the Tribunal the assessee
contended that the borrowngs were routed through the

conpany; that the conpany was nerely a nedi umt hrough

whi ch the borrow ngs and repaynents were routed; that the

| oans were taken by the directors and not by the conpany

whi ch | oans and interests thereon were not reflected in the
conpany\ 022s books of -accounts and that the conpany was

nerel y di sbursing the repaynents of |oans along with interests
and, therefore, it was not |iable to deduct TDS at source under
Section 194A of the Act. This contention of the assessee has
been accepted by the Tribunal .~ Hence, these civil appeals are
filed by the Departnent.

4 In the present matter, it is not in dispute that the
assessee- conmpany has paid interests wthout deducting TDS
under Section 194A of the Act. It isnot in dispute that the

| oans were advanced by the lenders to the assessee-conpany.

It is not in dispute that the | oans were repaid by the assessee
through its bank accounts. It is not in dispute that interest
was pai d by the assessee.

5 The above facts cane to be detected only in the course of
survey conducted by the Departnent under Section 133A of
the Act on 6.12.95. It was never disclosed in the returns filed

by the assessee. (Opportunity was given to the conpany to
explain why the conpany failed to deduct TDS under Section

194A of the Act. In reply, the director of the conpany
admitted that the transactions nade were only for namesake.
However, it was urged that it was the duty of the Depart nment

to l ook at the substance of he transacti on between the | enders
and the assessee which would indicate that in substance it

was a loan to the individual directions and not to the conpany
and that the conpany was nerely a conduit. In reply,

director of the assessee-conpany further stated that the nane
of the conpany was lent, borrow ngs were routed through the
conpany and that in substance |oans were in fact given to the
directors of the conmpany. One nore aspect needs to be
nmentioned, even according to the inpugned decision of the
Tribunal the directors had m sused the name of the conpany

to avail of the loans and even with this finding the Tribuna
has held that there was no obligation on the part of the
assessee to conply with the statutory requirenments of Section
194A of the Act by deducting TDS on the interests paid by the
assessee to the creditors. The first question which arises for
determ nation in these civil appeals is : whether it is open to
the directors of the assessee-conpany to contend before the

A. O, after search and survey operations, that the transactions
entered into by the assessee were for nanmesake and that they
actually related only to individuals and not to the assessee-
conpany. In other words, it is sought to be submitted that the
A. O should lift the corporate veil at the behest of the assessee
who says that the deal was for nanesake, ascertain the
substance of the transaction and record a finding that the |oan
was in fact given not to the conpany but to the individua
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6 In our view, such a subm ssion cannot be accept ed.

Section 194A of the Act forns part of recovery nechani sm

We quot e hereinbel ow the said section which reads as under

\023194A. Interest other than "Interest on
securities".

(1) Any person, not being an individual or a Hindu
undi vided family, who is responsible for paying to a
resi dent any income by way of interest other than

i ncome [by way of interest on securities], shall, at
the time of credit of such income to the account of
the payee or at the tinme of paynent thereof in cash
or by issue of a cheque or draft or by any other
node, whichever is earlier, deduct incone-tax
thereon at the rates in force

Provi ded that an individual or a H ndu undivided
fam ly, whose total sales, gross receipts or
turnover fromthe business or profession carried

on by himexceed the nonetary |limts specified

under cl ause (a) or clause (b) of section 44AB
during the financial year inmediately preceding

the financial year in which such interest is
credited or paid, shall be liable to deduct income-
tax under this section.]

Expl anati on. - For the purposes of this section,

where any incone by way of interest as aforesaid

is credited to any account, whether called

"I nterest payable account" or "Suspense account"

or by any other name, in the books of account of
the person liable to pay such-incone, such
crediting shall be deened to be credit of such

i ncome to the account of the payee and the

provi sions of this section shall apply accordingly.]
(2) [Oritted by the Finance Act, 1992, w.e.f. 1-6-

1992.]
(3) The provisions of sub-section (1) shall not apply-
(i) where the anpbunt of such incone or, as the

case may be, the aggregate of the amunts of
such incone credited or paid or likely to be
credited or paid during the financial year by the
person referred to in sub-section (1) to the
account of, or to, the payee, [does not exceed five
t housand rupees:|]

Provided that in respect of the incone
credited or paid in respect of-
(a) time deposits with a banking conpany to
whi ch t he Banki ng Regul ati on Act, 1949 (10
of 1949) applies (including any bank or
banking institution referred to in section 51
of that Act); or

(b) time deposits with a co-operative society
engaged in carrying on the business of

banki ng;

(c) deposits with a public conpany which is

fornmed and registered in India with the

mai n obj ect of carrying on the business of
providing |l ong-termfinance for construction
or purchase of houses in India for

residential purposes and which is eligible
for deduction under clause (viii) of sub-
section (1) of section 36 [***],

[* * *] the aforesaid anpbunt shall be conputed
with reference to the incone credited or paid
by a branch of the banking company or the co-
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operative society or the public conpany, as the
case may be; ]

(i) [***]
(iii) to such incone credited or paid to-
(a) any banki ng conmpany to which the

Banki ng Regul ati on Act, 1949 (10 of 1949),
applies, or any co-operative society engaged in
carrying on the business of banking (including
a co-operative land nortgage bank), or

(b) any financial corporation established by
or under a Central, State or Provincial Act, or
(c) the Life Insurance Corporation of India

establ i shed under the Life Insurance

Cor poration Act, 1956 (31 of 1956), or

(d) the Unit Trust of India established under
the Unit Trust of India Act, 1963 (52 of 1963),
or

(e) any conpany or co-operative society
carrying on the business of insurance, or
(f) such other institution, association or

body [or class of institutions, associations or
bodi es] which the Central Government may,

for reasons to be recorded in witing, notify in
this behalf in the Oficial CGazette;

(iv) to such incone credited or paid by a firmto a
partner of the firm

(v) to such incone credited or paid by a co-
operative society [to a nmenber thereof or] to any
ot her co-operative society;]

(vi) to such incone credited or paid in respect of
deposits under any schenme franmed by the Centra
CGovernment and notified by it in this behalf in
the Oficial Gazette;

(vii) to such incone credited or paid inrespect of
deposits (other than tine deposits nade on or
after the 1st day of July, 1995) w th a banking
conpany to whi ch the Banki ng Regul ation Act,

1949 (10 of 1949) applies (including any bank or
banking institution referred to in section 51 of
that Act);

(viia) to such income credited or paid.in respect
of , -

(a) deposits with a primary agricultura
credit society or a primary credit society or a
co-operative |l and nortgage bank or a co-
operative | and devel opnent bank;

(b) deposits (other than tine deposits made
on or after the 1st day of July, 1995) with a co-
operative society, other than a co-operative

soci ety or bank referred to in sub-clause (a),
engaged in carrying on the business of

banki ng; ]

(viii) to such income credited or paid by the
Central CGovernment under any provision of this
Act or the Indian Income-tax Act, 1922 (11 of
1922), or the Estate Duty Act, 1953 (34 of 1953),
or the Wealth-tax Act, 1957 (27 of 1957), or the
Gft-tax Act, 1958 (18 of 1958), or the Super
Profits Tax Act, 1963 (14 of 1963), or the
Conpanies (Profits) Surtax Act, 1964 (7 of 1964),
or the Interest-tax Act, 1974 (45 of 1974);]

(ix) to such incone credited or paid by way of

i nterest on the conpensati on amount awar ded by
the Motor Accidents Cains Tribunal where the
amount of such income or, as the case may be,
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the aggregate of the amounts of such incone
credited or paid during the financial year does
not exceed fifty thousand rupees;]
(x) to such income which is paid or payable by an
infrastructure capital conmpany or infrastructure
capital fund or a public sector company in
relation to a zero coupon bond issued on or after
the 1st day of June, 2005 by such conpany or
fund or public sector conpany.]
Expl anation 1.-For the purposes of clauses (i),
(vii) and (viia), "time deposits" means deposits
(excluding recurring deposits) repayable on the
expiry of fixed periods.
Expl anation.-2 \026 Onitted.
(4) The person responsible for naking the payment
referred to in sub-section (1) nmay, at the tinme of
maki ng any deduction, increase or reduce the
amount to be deducted under this section for the
pur pose of adjusting any excess or deficiency
ari sing out-of any previous deduction or failure to
deduct during the financial year.\024
(enphasi s suppli ed)
7 The material expression in Section 194A(1) of the Act is
\023at the tine of credit of such income to the account of the
payee\ 024. \When interest is debited to \'023Interest Account\024 the
debit is for a specific anpbunt calculated with reference to the
liability of the deductor to a particular creditor in accordance
with the terns and conditions of the loan. Therefore,
whenever interest is credited tothe account of the payee the
payer has to deduct the TDS. The crux of the matter is that
the debit is for a specific anpbunt cal cul ated with reference to
the deductor\022s liability to a particular creditor in accordance
with the terns and conditions of the loan. ~In the present case,
the | ender had advanced the | oan to the assessee-conpany.
Debit was nade by the assessee-conpany to the \023lnterest
Account\ 024 for a specific anpbunt calculated with reference to the
deductor\022s liability to a creditor. There is no /resolution of the
assessee- conpany pl aced before the A O whereby the
conpany has agreed to act as a nediumfor routing the
borrowi ngs and repaynents. In the circunstances it _cannot
be said that the assessee-conpany was incharge of -di sbursing
the repaynents nmade by directors in their individua
capacities.

8 Consequently, Departnent was right in invokingthe
provi sions of Sections 201 and 201(1A) of the Act. However,

on facts we are of the viewthat in the first instance over the
years the Departnent should have not all owed non-deduction

of TDS by the conpany and not hing prevented the A O from

rai sing the objection to such practice.

9 For the aforestated reasons, we answer the above
guestion in the negative, i.e., in favour of the Department and
agai nst the assessee-conpany. The Departnent\022s civil appeals
are accordingly allowed with no order as to costs.




