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The Judgrment of the Court was delivered by SETH , J. Leave granted.

Wet her the fam |y nenbers of ‘an enpl oyee or an ex-enpl oyee of a conpany
can be proceeded within a crimnal court, convicted and sentenced for the
conmi ssion of offence under Section 630 of the Conpanies Act? (hereinafter
referred to as "the Act") is the question of law to be deternmined by us in
this appeal. Relying upon the judgnent of this Court in Abhilash Vinod
Kumar Jain (Snt.) v. Cox & Kings (India) Ltd. & Os., [1995] 3 SCC 732, it
has been argued on behal f of the conmpany that the expression "officer or
enpl oyee" appearing in Section 630 of the Act would include all his famly
menbers.

The admtted facts of the case are that one Mata Harsh M shra, who is the
husband of respondent No. 1 and father of respondent No. 2, joined the

enpl oyment of the appell ant-conpany as Trai nee Supervisor in its plant, He
was allotted Flat No. 8 in Anil Co-operative Housing Society Ltd., and
possessi on delivered to himfor the purpose of his residence during the
course of employnent while he was in the service of 'the conpany. It was
nade clear to the said enployee that he was to remain in possession of the
prem ses only during his enploynent with the conpany and had to vacate the
flat as and when he ceased to be the enpl oyee of the conpany. The said Shri
M shra tendered his resignation on 31st March, 1994 which was accepted with
effect from4.4.1994 vide letter of the conpany dated 23.4.1994. He was
directed to hand over the charge of his work to the Production Manager and
vacate the flat in his possession given to himby virtue of his enploynent.
Despite notice, the erstwhile enployee did not vacate the premises on the
pretext that as he had not been paid his dues, he had a right to remain in
occupation. On 16.5.1995, a conplaint under Section 630 of the Act was
filed by the appellant in the court of Judicial Mgistrate, Thane, agai nst
said Shri Mshra, its ex-enpl oyee and the respondents 1 and 2 herein. The
respondents herein noved an application in the court of the Magistrate for
recall of the order of process. Their application was rejected by the Court
of the Judicial Mgistrate, First Cass, Thane on 12.4.1995. Revi sion
petition filed by themwas al so di smssed by the Additional Sessions Judge,
Thane whi ch conpelled the aforesaid respondents to file wit petition in
the H gh Court of Bonbay which has been all owed vide the order inpugned
herein. Section 630 of the conpani es Act Reads:

"630. Penalty for wongful w thholding of property,-(1) If any officer or
enpl oyee of a conpany-

(a) wongful | y obtains possession of any property of a conpany; or
(b) havi ng any such property in his possession, wongfully wthholds it

or knowingly applies it to purposes other than those expressed or directed
in the articles and authorised by this Act;
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he shall, on the conplaint of the conpany or any creditor or contributory
thereof, be punishable with fine which my extend to one thousand rupees.

(2) The Court trying the offence nay al so order such officer or enployee to
deliver up or refund within a time to be fixed by the Court, any such
property wongfully obtained or wongfully withheld or know ngly

m sapplied, or in default, or suffer inprisonnent, for a termwhich may
extend to two years."

The di vergence of opinion between various Hi gh Courts regarding
interpretation of the expression "an officer or enployee of a conmpany”
appearing in Sub-section (1) of Section 630 of the Act was resolved by this
Court in Baldev Krishna Sahi v. Shipping Corporation of India, [ 1987] 4
SCC 361 hol ding that the expression "officer or enployee of a company"
applies not only to existing officer or enployee but al so includes past

of ficers or enmpl oyees where such officer or enployee; either (a) wongfully
obt ai ns” possessi-on of -any property, or (b) wongfully w thholds the sane
after the term nation of his enploynent. Explaining the position of |aw
this Cour't hel d:

"The beneficient provision contained in Section .630 no doubt penal, has
been purposely enacted by the legislature with the object of providing a
summary procedure for retrieving the property of the conpany (a) where, an
of ficer or enployee of ‘a conpany wrongfully obtains possession of property
of the conpany, or (b) where having been placed in possession of any such
property during the course of his enploynment, wongfully withhol ds
possession of it after the termination of his enploynent. It is the duty of
the court to place a broad and liberal construction on the provision in
furtherance of the bject and purpose of thelegislation which would
suppress the mschief and advance the renedy.

Section 630 of the Act which nmakes the wongful withholding of any property
of a conpany by an officer or enployee of the conpany a penal offence, is
typical of the econony of |anguage which is characteristic of the

draught sman of the Act, The Sectionis in tw parts. Sub-s.(l) by clauses
(a) and (b) creates two distinct and separate offences. First of these is
the one contenplated by clause (a), nanely, where an officer-or enployee of
a conpany wongfully obtains possession of any property of the conpany
during the course of his enploynment, to which he is not entitled. Nornmally,
it is only the present officers and enpl oyees who can secure possession of
any property of a conmpany. It is also possible for such-an officer. or

enpl oyee after term nation of his enploynment to wongfully take away
possessi on of any such property. This is the function of clause (a) and
although it prinmarily refers to the existing officers and enpl oyees, it nay
al so take in past officers and enpl oyees. In contrast, clause (b)

contenpl ates a case where an officer or enployee of a conmpany having any
property of a conpany in his possession wongfully withholds it or

knowi ngly applies it to purposes other than those expressed or directed in
the articles and authorised by the Act It nay well be that an officer or
enpl oyee may have | awful |y obtai ned possession of any such property during
the course of his enploynent but wongfully withholds it after the

term nation of his enployment. That appears to be one of the functions of
clause (b). It would be noticed that clause (b) also makes it an offence in
any officer or enployee of a conpany having any property of the conpany in
hi s possessi on knowi ngly applies it to purposes other than those expressed
or directed in the articles and authorised by the Act. That would primarily
apply to the present officers and enpl oyees and may al so incl ude past

of ficers and enpl oyees. There is therefore no warrant to give a restrictive
meaning to the term’officer or enployee appearing in Sub-section (1) of
Section 630 of the Act. It is quite evident that clauses (a) and (b) are
separated by the word 'or’ and therefore are clearly disjunctive."

Again, this Court in Anritlal Chumv. Devoprasad Dutta Roy, [1988] 2 SCC
269; (Three Judge Bench), Atul Mathur v. Atul Kalra, [ 1989] 4 SCC 514 and
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Gokak Patel Vokart Ltd. v. Dundayya Gurushi ddai sh Hiremath, [1991] 2 SCC
141, interpreted the position of |law and approved the dictumof this Court
in Bal dev Krishna Sahi’s case, In Abhilash Vinod Kumar Jain’s case (supra)
this Court was concerned with the prosecution of the Segal representatives
of the deceased enployee and in that context, it held;

"The | ogi cal deduction of the analysis of Section 630 of the Act in the
light of the law laid down by this Court is that:

(i) Cause (a) of the Section is self-contained and i ndependent of clause
(b) with the capacity of creating penal liability enbracing the case of an
exi sting enpl oyee or an officer of the conpany and includes a past officer
or a past enpl oyee of the conpany;

(ii) Cause (b) is equally independent and distinct fromclause (a) as
regards penal consequences and its squarely applies to the cases of past
enpl oyees or officers;

(iii) the entitlenent of the officer or enployee to the allotted property
of the conpany is contingent upon the right and capacity of the officer of
the enpl oyee by virtue of his enployment to continue in possession of the
property bel onging to the conpany, under authority of the conpany and the
duration of such right is coterm nous with his/her enploynent.

Thus, inescapably it follows that the capacity, right to possession and the
duration of occupation are all features which are integrally blended with
the enpl oynent, and the capacity and the corresponding rights are

extingui shed with the cessation of enploynent and an obligation arises to
hand over the allotted property back to the conpany, where the property of
the company is held back whether by the enpl oyee, past enpl oyee or anyone
claimng under them the retained possession would anmount to w ongful

wi t hhol di ng of the property of the conpany actionabl e under Section 630 of
the Act. The argunment of the |earned counsel for the appellants that since
the provisions of Section 630 of the Act are penal in nature the same mnust
be strictly construed and, the parties which have not been expressly

i ncluded by the legislature in Section 630(1) of the Act, cannot by any
interpretative extension be included in the said provision, ignores the
situation that by a deenming Fiction, the | egal representatives or heirs of
a past enployee or officer, in occupation of the property of the conpany,
woul d continue to enjoy the personality and status of the enpl oyee or the
of ficer only.

This Court further held that Section 630 of the Act is intended to provide
speedy relief to the conpany where its property wongful 'y obtained or
wongfully withheld by an "enpl oyee or a officer™ or a past enployee and
officer" or "legal heirs or representative" deriving their col our and
content from such an enployee or officer, in so far as the occupation of
the property belonging to the conpany, is concerned. The beneficia

provi sion woul d be defeated if the legal heirs or fanily nenbers who
continue in possession of the allotted prenises, are permtted to renmain in
possessi on despite the cessation of the relationship of deceased enpl oyee
with the conpany. Answering the question referred to'it, the Court held:

"Thus, our answer to the question posed in the earlier part of this
judgrment is in the affirmative and we hold that a petition under S.630 of
the Act is nmintainable against the legal heirs of the deceased

of ficer/enployee for retrieval of the Conpany’'s property wongfully

wi thhel d by them after the dem se of the enpl oyee concerned."

Stretching further the verdict of the Court in Abhilash Vinod Kumar Jain’s
case, the | earned counsel appearing for the appellant has submitted that as
| egal heirs of the erstwhile enpl oyee can be prosecuted, the other famly
nmenbers of such enpl oyee, living with himcannot escape their liability of
prosecution. The argunent, though attractive on the face of it, is devoid
of any force when examined in depth in the light of the constitutiona
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mandat e and the | egal provisions applicable in the case. The penal |aw
cannot be interpreted in a manner to cover within its anbit such persons
who are left out by the legislature. The position of the legal heirs of the
deceased enpl oyee cannot be equated with the famly menbers of an erstwhile
enpl oyee agai nst whom admttedly, the crimnal prosecution is |aunched and
pending. In crimnal cases the | aw which entails conviction and sentence,

i beral construction, with the aid of assunption, presunption and

i mplications cannot be resorted to for the purpose of roping in the
crimnal prosecution, such persons who are otherw se not intended to be
prosecuted or dealt with by criminal court. Accepting the contention of the
appel  ant woul d anpbunt to the violation of fundanental right of persona
liberty as enshrined under Article 21 of the Constitution which decl ares
that no person shall be deprived of his Iife or personal liberty except
according to the procedure established by |aw. The paranmount object of
Article 21 is to prevent the encroachnent of the right of a person with
respect to his life and |liberty, save in accordance with the procedure
established by awand in conformty with the provisions thereof. Persona
i berty envisaged under this Article means freedom from physical restraint
of a person by incarceration or otherw se. Agreeing with the plea of the
appel | ant. woul d al so be agai nst the public policy, inasmuch as under
simlar circunmstances the conpanies would be authorised to resort to
harassment tactics by having recourse of arraigning mnors and old nmenbers
of the famly of its officer or enployee in office or even past.

We are of the firmopinion that all the fam |y nenbers of an alive
"officer’ or 'enployee’ of a conpany cannot be proceeded wi th and
prosecut ed under Section 630 of the Act. The order inpugned does not suffer
fromany illegality, \requiring our interference.

There is no nmerit in this appeal, which is accordingly di sm ssed.




