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ACT:

Rent Control -Standard rent, Fixation of-Lease Providing for
a consolidated rent-Landl ord undertaking to Provide specia
anenities including supply of electric current-Applicability
of the Act Determination of fair and reasonable rent- West
Bengal premni ses Rent Control (Tenporary Provisions) Act of
1950 (West Bengal Xvlil of 1950), s.~9 cl. (g), Sch. A

HEADNOTE

The appel |l ant was the common | andl ord of ‘the three prenises
in respect of which three analogous proceedi ngs were started
by the respective tenants for standardi sati on of rent under
s. 9 read with Sch. A of the Wst Bengal Prenises Rent
Control (Temporary Provisions) Act of 1950. Under the ternms
of the |ease, which provided for . a consolidated nmonthly

rent, the landlord was to provide, besides el ectric
installations, electric current for consunption -and ot her
special amenities. H s defence was that the speci a

incidents of the tenancies took the tenancies out of the
scope of the Act and if not, alternatively, cl. (g) of s.” 9

of t he Act should apply and t he rent i ncreased
proportionately to the increase in the charges for electric
current and enhanced Governnent duty payabl e t hereon. The

Rent Controller rejected the contentions and fixed the
standard rent in accordance with the rules |aid down in Sch

A of the Act. The Chief Judge of the Small Causes Court, on
appeal by the landlord, applied cl. (g) of s. 9 of ‘the Act,
gave relief in respect of the higher charges for electricity
and Governnent duty and fixed the standard rent at a ' higher
figure. The tenants noved the High Court in revision and it
held that «c¢l. (g) of s. 9 did not apply and virtually,
though not entirely, affirned the decision of the Rent
Controller. The | andl ord appeal ed by special |eave on the
guestions of |aw invol ved.

Hel d, that the Act applied to the prem ses and the standard

rent nust be determ ned, under the provisions of cl. (g) of
s. 9 of the Act and the decision of the Chief judge
restored.

21

The term’Premses’ as defined ins. 2(8) of _ the Act was
wi de enough to cover the tenancies wth their specia
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i nci dents and the consolidated nmonthly rent for the
anenities provided by the landlord cane wi thin t he
conprehensive sense in which the word rent was used by the
Act and was as such liable to be controlled under it.

The observation to the contrary nade in respect of such rent
in the case of Residence Ltd. v. Surendra Mkan did not
correctly represent the |l egal position

Property Holding Co., Ltd. v. Cark, (1948) | K B. 630, and
Al'liance Property Co. Ltd. v. Shaffer, (1948) 2 K B. 464,
referred to.

Resi dence Ltd. v. Surendra Mohan, A I.R 1951 Cal. 126,
consi der ed.

The purpose which the legislature had in view in enacting
the Act and the wide terms in which it defined the term
"premises’ leave no _manner of doubt that its operative
provi sions were intended to have a wide application and the
nmere putting in of atermin the lease, not in terns
provided for by any of the clauses of S. 9, could not take
the tenancy out of the scope of 'the Act and it would be the
duty of the Court, in order that the provisions of the Act
m ght have full effect, to give as wide an application to
them as was perm ssi bl e under the Act.

VWere, as in the instant case, the lease provided for a
consolidated nmonthly rent, the Rent Controller and other
authorities wunder the Act were enpowered by the provisions
of c¢cl. (g) of s. 9to determne the standard rent on a
consi deration of all the paynents that constitued the agreed
rent and they did not prohibit a recourse to such other
provi sions of the Act ‘as could be applied, either in part or
as a whole, in arriving at a fair and reasonable rent.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON:. Civil Appeals Nos. 32 to 34 of
1955.

Appeal by special |eave fromthe (judgnent and order dated
Septenber 5, 1952, of the Calcutta Hgh Court “in  Gvi
Revi si on cases Nos. 3257, 3258 and 3259 of 1951 arising out
of the order dated Septenber 7, 1951, of the Court of Snal
Causes at Calcutta, 4th Bench, in Rent Appeal Nos. 115, 743
and 744 of 1951.

C. K. Daphtary, Solicitor-General of India, D. N Mokerji
and Sukumar Ghose, for the appellant.

S.C. Janah and S.N. Mokerji, for the respondent.

1956. Novermber 9. The Judgnent of the Court was delivered
by

SINHA J. - Thesubstanti al question for determ nation in these
t hree anal ogous appeal s by special |eave

22

is whether the provisions of s. 9 of the Wst Benga
Premi ses Rent Control (Tenporary Provisions) Act, 1950
(which hereinafter will be referred to as "the Act")  ‘apply
to the three prom ses which formed the subject nmatter  of
three separate proceedings in the courts below, and, if so,
whi ch clause thereof. The common landlord is the appellant
in each case the respondent in each case being the tenant of
the particular tenenment.

In order to appreciate the points of law at issue between
the parties, it is necessary to state the relevant facts
shorn of all details relating to the basic rent and the
standard rent fixed at different stages of the proceedings.
Those details are not necessary for the determ nation of
these appeals. The undisputed facts are that the appellant
is seized and possessed of several nunicipal holdings
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collectively known as the Karnani Mnsions, 25-A, Park
Street, together wth adjoining premises situated at the
junction of Park Street and Free School Street in the city
of Calcutta. There are about 210 flats of different types
and shop-rooms in the said Karnani Mnsions |et out
separately to tenants. The tenant in each of the three
cases leading up to the appeals in this Court had been
i nducted by the predecessor-in-title of the appellant. In
each case the tenancy consisted of a single room a bath and
a covered verandah. The tenant has al so the use of a nunber
of fans, plug points, towel racks, besides a basin, a
commode and a glass shelf. The Ilandlord also supplies

wi t hout any additional ' charge electrical ener gy for
consunption by the tenant for the use of |anps, fans, radio,
ovens for cooki ng, for i roni ng, | aunderi ng and

refrigerators. The landlord is also responsible for repairs
of the electric installations and sanitary fittings, as also
for supplying service of night guards, sweepers, [liftnmen
etc. The tenant in each case applied before the Rent
Controller ~of Calcutta under s. 9 read with Schedule A of
the Act for fixation of standard rent in respect of the flat
occupied by the applicant. The landlord resisted the
application on the -ground, inter alia, that the Rent
Controller was not ‘authorised by the Act to deal wth the
tenancies in question because

23

the prem ses were outside the scope of the Act; that there
had been a great increase in the cost of naintenance, as
also of repairs and replacenents of electric and other
installations, t hat t here had been a consi der abl e
enhancenent of the charge for electricity supplied by the
Calcutta Electric Supply Corporation Ltd. and of Governnent
duty on the sane; that if the court held that these prenises
were governed by the’ provisions of the 'Act, the landlord
was entitled to proportionate increase in respect of 'those
charges; that the fact that the Act does not nake specific
provision for increasing the rent with reference’ to the
charges aforesaid would al so point to the conclusion that
the Act was not intended to the applied to the tenancies in
qguesti on. The Rent Controller after  having inspections
-made of the premises in question fixed a standard rent in
accordance with the rules laid down in Schedule A to  the
Act . The rent thus standardi zed was to take effect from
Septenber 1, 1950.. The appellant preferred an appeal tothe
Chi ef Judge of the Small Cause Court, Calcutta, against the
aforesaid order of the Rent Controller. The Appellate
Authority allowed the landlord s appeal in part by setting
the standard rent at a higher figure than that arrived at by
the Rent Controller by applying the provisions of cl. (g) of
s. 9. The Appellate Authority aforesaid negatived the

| andl ord’ s contention that the prenises in guestion
providing the special services and anenities aforesaid were
outside the anmbit of the Act. It gave the landlord relief

in respect of the higher charges for electric consunption
and Government duty aforesaid. The standard rent thus fixed
by the appellate authority was in excess of the origina
rent agreed between the parties. The tenant in each case
noved the High Court of Calcutta in its revisi ona
jurisdiction. The | earned single Judge of the H gh Court,
who heard the revisional applications allowed themin part,
giving effect wvirtually, though not entirely, to t he
deci sion of the Rent Controller and holding that cl. (g) of
s. 9 of the Act was not attracted to the facts and
ci rcunst ances of the cases before the court. He relied upon
a Division Bench ruling of the sane Court in the case of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

Resi dence

24

Ltd. v. Surendra Mhan(1l), which, it is agreed at the Bar
is on all fours with the facts and circunstances of the
present case. After the rejection by the Hi gh Court of of
the appellant’s petition for a certificate under Art. 133 of
the Constitution, the appellant obtained from this Court

special |eave to appeal on conmon questions of |aw. Hence
the appeals in each of these three cases have been heard
t oget her.

In these appeals the | earned Solicitor General appearing on
behal f of the appellant raised substantially two points for
determ nation, namely, (1) that the Act does not apply to
the premises in question in view of the specify incidents of
the tenancy as disclosed inthe terms of the lease in the
standard formas exhibited in Cvil Appeal No. 42 of 1955
(Exhibit J) between the appellant and Mss M Augustin, and
as found by the courts of fact below, and (2) alternatively,
that if the Court were to cone' to the conclusion that the
prem ses " in question were withinthe anbit of the Act,
clause (g) of s. 9 should be applied to the tenancies in
guestion as determ ned by the appellate authority aforesaid.
Adverting to the first point raised on behalf of the
appel l ant, we have to notice an argunment which was raised
for the first tinme before 'us, nanely, that the definition
of " preni ses ins. 2 (8 would not internms apply to the
tenenments in question and that if any provisions of the Act
could be attracted totes cases, cl. (3) of s. 2 defining "
hotel or |odgi ng house " could nore appropriately be applied
to the tenancies in question.. As this point in this form
has not been raised in the courts belowor even in the
statenment of the case in this Court, we refuse to. go into
that question, even assuning that “the -controversy thus

rai sed does not require any fresh findings of fact. These
cases have not been fought on'that ~ground and, in our
opinion, it is too late to raisefor the first time a

controversy in that form W have therefore to examne the

guesti on whether the definition of " Prem ses " as contained
in

S. 2 (8) of the Act is not conprehensive enough to be

(1) A 1.R 1951 Cal- 126

25

applicable to these cases. The definition is in~ these
terms: -

" premses’ means any building or part of a building or any
hut or part of a hut let separately and includes-

(a)the gardens, grounds and out-houses (if any) appertaining
to such building or part of a building or hut or part of a
hut ,

(b)any furniture supplied or any fittings affixed by the
| andl ord for use of the tenant in such building or part of a
building or hut or part of a hut, but does not include a
roomor part of a room or other acconmpdation in a hotel or
| odgi ng house or a stall in a municipal market as defined in
clause (44) of s. 3 of the Calcutta Minicipal Act, 1923, or
in any other market nmintained by or belonging to a |Iloca
authority or a stall let at variable rents at different
seasons of the year for the retail sale of goods in any
other nmarket as defined in clause (39) of s. 3 of the
Cal cutta Municipal Act, 1923, or clause (30) of s. 3 of the
Bengal WMunicipal Act, 1932 ".

It has been contended for the appellant that prenises " thus
defined do not include tenenments with the special facilities
and conveni ences agreed by the landlord to be supplied to
the tenants. |In this connection reference was made to the
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definition of " prem ses as contained in the previous
legislation like the Calcutta Rent Act (Bengal Act 111),
1920, the Calcutta House Rent Control Order, 1943, the
Calcutta Rent Odinance (No. V), 1946 and the Wst Benga
Prem ses Rent Control (Tenporary Provisions) Act, XXXVIII of
1948, which has been replaced by the Act. It will serve no
usef ul purpose to go into the ramfications of the
definitions in the different pieces of legislation which
deal with the sanme subject matter. W have to construe the
Act as it stood. The Act has now been replaced by the West
Bengal Prem ses Tenancy Act (Act Xil), 1956. But it is
agreed at the Bar that we are concerned with the Act as it
stood before it was replaced by the Act of 1956. The
definition of " premises " set out above is in very wide
terns

4

26

and i ncludes not only gardens, grounds and out house, if any,
appertaining to a building or part of a building, but also
furniture supplied by the landlord for the tenants’ use and
any fittings affixed to the building, thus indicating that
the legislature was providing for all kinds of letting. The
definition of " premses " and "hotel or |odging house"
bet ween them al nbst exhaust the whole field covered by the
rel ati onship of /landlord and tenant, subject to the
exceptions noted in the definition of "premses."

It is admtted at the Bar that the tenancies-in question are
regul ated by the terms and conditions appearing in Exhibit
J, the nost inportant of which is clause (1) in the
followi ng terns: -

" That the tenant shall occupy the said flat paying therefor
unto the Bank a monthly rent of Rs. 100-including hire of 2
A.C. fans and extra Government duty on -electric  current
wi t hout any reduction or abatement to be paid at the Bank on
or before the 7th of succeeding month for which the rent is
due and that the said rent is inclusive of charges for
current for fans, |lights, radio and electric stove not
exceeding 600 Watts for heating neals and naking tea / only,
use of lift, hot and cold water, the owner and  occupier’s
shares of Municipal Taxes."

It is clear fromthe terms of the clause quoted above that
the landlord was to place at the disposal of the tenants not
only electric installation including fans but also electric
current to be consunmed in the use of those installations
etc., besides radio and electric stove. it-was argued that
the tenancy comprised not only buildings and structures and
permanent fixtures but also. the supply of electric power
without any fresh charge for the same. It was also pointed
out that s. 9 dealing with fixation of standard rent did not
in terns contenplate the enhancenent or reduction ~of rent
according as the rates for electric current and Governnent
duty thereon were enhanced or reduced. it is true that none
of the cls. (a) to (f) of s. 9 has any reference to these
consi derations Clause (b) makes a specific reference only to
i ncrease in municipal taxes,

27

rates or cesses. But then there is the residuary cl. (9)
and the question whether that clause applies to the present
cases wll have to be discussed separately when the second
point in controversy will be taken up for consideration. It

is enough to point out at this stage that the |egislature
was conscious that contingencies may arise which would not
be covered by any of the specific cls;. (a) to (f) of s. 9
which is the operative sectionin the Act relating to
fixation of standard rent. Under this head the question
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reduces itself to. this: whether, if by a stipulation
between the landlord and the tenant the' |andlord agrees to
provide for additional anenities like electric power for
consunption and such other facilities, the case is taken out
of the operation of the Act. The Act is intended " to make
better provision for the control of rents of premses.” It
has defined "premses" in very wide terns, as pointed out
above. Hence it is difficult, if not inpossible, to accept
the contention that the |egislature intended the provisions
of the Act to have a linited application dependi ng upon the
ternms which an astute landlord may be able to inmpose upon
his tenants. In order fully to give effect to the
provisions of the statute, the court has to give them the
wi dest application possible within the terns of the statute.
Havi ng those considerations.in view, we do not think that
the ,supply of the anmenities aforesaid would make any
difference to the application of the Act to the premises in

guesti on. In this connection reference may be made to the
decision 'of the -Court of Apeal in the case of Property
Hol di ng. 'Co-. Ltd. --v. Clark (1)- and” the case of

Al'liance Property Co. Ltd: V. Shaffer (2) which followed
the earlier decision to the effect that if the stipulations
bet ween | andl ord and tenantinclude paynent of rent for not
only what may properly be characterized as premses wthin
the ordinary acceptation of the termbut also paynment in
respect of lighting cooking equipnent, the  furnishing and
cleaning of hall and staircase and certain- other sinilar
amenities, the sumtotal of the paynents in respect of the
building or part -of the building and other  services and
anmenities constitute

(2)[1948] 2 K B

(1) [1948] 1 K B. 630.

28

rent. In the earlier case of Property Holding Co. Ltd. .
Cark (supra) the facts, shortly stated, were that the
agreement between the landlord and the tenant in witing
provi ded for the paynent of pound 110 a year as rent and an
addi ti onal paynent of pound 30 a year in respect of the

additional anenities and conveniences like Ilighting and
cooki ng equipnents, furnishing and cleaning - of hall and
staircase etc. In an action for rent by the |landlord at the

rate of pound 140 a year the tenant contended that the rent
proper was only pound 110 and not the total sum of pound 140
a year payable on all counts, as aforesaid..The Court ~ of
Appeal allowed the landlord s appeal and. held that the
standard rent was pound 140 and not only pound 110. ~In the
course of his judgment Asquith L.J. adopted the | anguage of
Younger L. J. in the case of Wlkes v. Goodwin (1) to the
following effect: -

"The first of these (considerations) is that the word Arent’
in this exception surely means not rent in the strict @ sense
but the total payment -under the instrunent of letting. The
exception assunes that 'rent’ so called may include, for
exanple, ’'board , payment of which is not rent. | am here
paraphrasing the statenent of Shearman J. in Nye v. Davis
(2)with which | agree."

Their Lordships of the Court of Appeal repelled t he
contention that the additional payment was not part of rent
and held that the paynment in respect of the additiona
anenities aforesaid was also part of rent within the nmeaning
of the English Act which corresponds to the Bengal Act.
Those English decisions are authorities for the proposition
that "rent" included not only-what is ordinarily described
as rent in an agreenment between a landlord and a tenant but
al so payment in respect of special anenities provided by the
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| andl ord under the agreenent between himand his tenant.
The term"rent" has not been defined in the Act. Hence it
nmust be taken to have been used in its ordinary dictionary
meani ng. If, as already indicated, the termit, rent " is
conprehensive enough to include all paynent;.agreed by the
tenant to be paid to his landlord for the use and occupation
not only of the building and

(1) [1923] 2 K. B. 105.

(2) [1922] 2 K. B. 56.

29

its appurtenances but also of furnishings, electric in-
stallations and other anenities agreed between the parties
to be provided by and at the cost of the Iland-lord, the
conclusion is irresistible that all that is included in the
term "rent" is within the purview of the Act and the Rent
Controller and other authorities had the power to contro
the same. |In view of these considerations we overrule the
first- contention rai sed on behalf of the appellant.

But the second contention raised on behalf of the appellant,
in our opinion, is well founded.

"Standard rent" has been defined in el. (10) of s. 2 as
follows:standard rent’ in relation to any preni ses neans-
(a)the standard rent determined in accordance. wth the
provi si ons of Schedul e A;

(b)where the rent has been fixed under s. 9, the rent so
fixed; or at which it would have been fixed if application
were nmade under the said section;...........

This is a definition by in corpationof the 'provisions of
Schedule A and of s.. 9. it is compn ground that no standard
rent had- so far been determned in respect of the prem ses
in question before the present proceedi ngs were comrenced at
the instance of the respective tenants.” Schedule Ato the
Act in clause (1) defines "basic rent” and then cl. (2) |ays
down the fornulae for determination of standard rent. once
the basic rent has been arrived at. The tenant in each case
in the present appeals invoked the provisions of s. 9 read
with Schedule A of the Act for fixing the standard rent for
their respective prem ses. The question arises which cl ause
or clauses apply to the terns of the tenancy as indicated
above. Cl ause (a) cannot apply because it cannot be said
that "There is no cause for the alteration of the rate of
standard rent as determ ned according to the schedule for
any of the reasons nentioned in the following clauses, in
accordance with the provisions of Schedule A" It ~has not
been denied that electric charges and the -~ Government duty
thereon have been enhanced and that the nunicipal taxes also
have been increased. Cause (b) also in terns cannot apply
because

30

it does not by itself entirely cover the cases in / hand.
There has been increase not only. in municipal taxes but
also in electric charges, GCovernment duty on electric
consunmption and in the cost of the other services and
anmenities specially provided for by the agreement between
the parties. Cause (c) is out of the way of the parties
because there is no question of addition, alteration or
i mpr ovenent in the prem ses. Clause(d) is simlarly
i nappl i cabl e because it is nobody's case that any furniture
not already provided by the | andl ord has been supplied to
any -of the premse,%for the use of the tenant. C ause (e)
al so has not been clained by either party to be applicable
because the special circunstances contenplated therein are
not f ound in these cases. Clause (f) is clearly
i napplicable because the prem ses had been constructed
admttedly nuch earlier than Decenmber 31, 1949. The only
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remaining clause is el. (g) which is in these terns:-

" Where no provisions of this Act for fixing standard rent
apply to any 'Prem ses, by determining the standard rent at
arate " which is fair and reasonable.”

It wll appear fromthe ternms of the contract between the
andlord and the tenant in each case, particularly from
clause (1) of the agreenent quoted hereinbefore that the
| and-lord has not only agreed to supply electric and other
installations but also electric power and ot her services for
which no separate payment has been stipulated It has not
been denied as a matter of fact, coun’ Sol for the tenats-
respondents clearly admtted-that the rent fixed ’'in each
case included paynment for those additional anenities and
services though the ampunts in respect of them have been
separately shown in the agreenent. The rent fixed was a
consolidated sumfor all those amenities and services, as is
clearly stated in para.l of the agreement set out above’ But
even after making that concession the | earned counsel for
the respondents strongly relied upon the decision of a
Di vision " Bench of the Calcutta H gh Court given on Letters
Patent Appeal froma judgnment of a single Judge of that
Court, in Residence, Ltd. v. Surendra It has been |[aid-down
in that case that the

(1) A 1.R 1951 Cal. 126.
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Act is applicable to a tenancy the ternms of which included
such additional conveniences and facilities as have been
provided by the landlord in these cases. W have already
i ndi cated that we agree with that conclusion.  But the case
also lays down the proposition that what is paid. as rent
for the flat does not includeany paynent for the additiona
facilities and conveni ences provided by the landlord for the
use of the tenant. 1In this connection the H gh Court rmade
the followi ng observations: -

“ In ny judgnent when a flat is let; wth the Ilandlord
agreeing to provide certain free services, what is let 1is
the flat and what is paid is paid for the flat wth the
| andl ord providing certain anmenities or perfornmng certain
obl i gation. What is paidis rent for the flat and no part
of. it can be truly regarded as paynent for the services."
Wth all due deference to the views the views thus expressed
by that very experienced and | earned Judge, we cannot agree
that those observations correctly represent the true | ega
posi tion. As a mtter of fact, the I|earned Judge has
referred to with approval the judgnents of the Appeal Court
and of the King's Bench Division in the «cases nentioned
above to showthat the term"rent" is conprehensive enough
to include not only rent in the narrower sense of the term
as ordinarily understood but al so paynent in respect of the
addi ti onal conveni ences and anenities. The |earned /Judge
goes on to nake the foll ow ng observations: -

" If he has undertaken obligations by the tenancy agreenent
the monthly payment or the yearly paynent as the case may be
woul d be suitably adjusted. That, however, would not  make
the nmonthly or yearly paynent any the less rent."

The two parts of the observations quoted above cannot be
reconciled wunless it can be said that the | earned Judge is
using the word "rent"” not in the same sense but in its
different connotations according to the context. If the
| earned Judge wused the word "rent” in its conprehensive
sense in -which the Act nust. be construed as having used
that term this part of the

32

judgrment cannot be said to be against the appellant’s
contention that the standard rent must be fixed wth
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reference to all the constituents which nade up the [ unp sum
as fixed in each case as rent. This position energes not
only from a consideration of the legal position in
contenplation of the Act, but also fromthe terns of the
agreement between the parties, as indicated above.

The provisions of el. (g) of a. 9 of the Act enmpower the
Rent Controller and the other authorities under the Act to
determ ne the standard rent after taking into consideration
all the constituents which nake up the total sum shown in
the agreement as nonthly rent. Those authorities are
authorised to determine rent which is fair and reasonable.
In thus arriving at a fair and reasonable rent they are not
precl uded from having recourse to such of the provisions of
the Act as nay be found applicable either in their entirety
or in so far as they can be nmade applicable. The Rent
Controller gave the landlord credit only for the anpbunt by
whi ch the munici pal” taxes had been increased and no nore, by
applying the provisions of cl. (b) of s. 9. The Appellate
Aut hority on-the other hand, applied the provisions of el.
(g) of 's. 9 by determining the fair and reasonable rent
after taking into consideration the fact that electric
charges as also CGovernnent duty on the consunption of
electric power had been increased. So had the cost of
providing for the other amenities and services. |In view of
our conclusion that the residuary el. (g) applies to the
terns of the tenancy in these cases, it follows that the
decision of the Appellate Authority was nore in consonance
with the provisions of «cl. (g) than that of the Rent
Controller or of the H gh Court. As the figures arrived at
by the Appellate Authority have not been challenged before
us, we would direct, that the orders passed by it should be
restored and those of the High Court” and  of ‘the Rent
Control l er set aside.

The appeal is accordingly allowed in “part as indicated
above. But in view of the directions of this Court at the
time of granting the special |eave, even though the
appel l ant is successful in this Court, he

33

nmust pay the costs of the respondents, one set ~of hearing
fee to be equally divided anpbngst the three respondents.
Appeal allowed in part.




