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ACT:

Contract Act 1872, s. 28-Code of Givil ‘Procedure, 1908, s.
20(a) Explanation 11-Arbitration Act 1940, s. 41-Defendant a
conpany registered under the Indian Conpanies  Act having,
its principal place of business at Bombay-Contract providing
for arbitration of disputes and further ~providing that
disputes were to be adjudicated only in Bonbay Courts-
Restriction whether binding or against public policy.

HEADNOTE:

On Cctober 5, 1960 the appellant agreed to do certain
construction work for the respondents conpany registered
under the Indian Conpanies Act and having its principa
pl ace of busi ness at Bonbay--On the terns and conditions of
a witten tender. Cause 12 of the tender provided for
arbitration in case of dispute. dause 13 provided that
notw t hst andi ng the place where the work under the contract
was to be executed the contract shall be deemed to have been
entered into by the parties at Bonbay and the court in
Bonbay al one shall have jurisdiction to adjudicate -thereon.
On disputes arising between the parties the  appellant
submitted a petition to the Court at Varanasi for an order
under s. 20 of the Arbitration Act, 1940 that the agreenent
be filed and an order of reference be made to an arbitrator

or arbitrators appointed by the court. The respondent
contended that in viewbt of cl. 13 of the arbitration
agreement only the courts at Bombay had jurisdiction. The

trial court held that the entire cause of action had arisen
at Varanasi and the parties could not by agreement confer
jurisdiction on the courts of Bonbay which they did not
ot herwi se possess. The Hi gh Court at All ahabad in exercise

of its revisional jurisdiction held that the courts at
Bonbay had jurisdiction under the general law and hence
could entertain the petition. It further held that in view
of c¢l. 13 of the arbitration agreenent the petition could
not be entertained at Varanasi. Against the order of the
Hi gh Court directing the petition to be returned for
presentation to the proper court, the appellant appealed to
this Court by special |eave. The question that fell for
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consideration were : (i) whether the courts at Bonbay al one
had jurisdiction over the dispute; (ii) whether Explanation
11 to s. 20(a) of the Code of Civil Procedure refers only to
CGovernment corporations and not to conpanies registered
under the. Indian Conpani es Act.

HELD : (i) The Code of Civil Procedure in its entirety
applies to proceedings under the Arbitration Act by virtue
of s. 41 of the latter Act. The jurisdiction of the courts
under the Arbitration Act to entertain a proceeding for
filing an award is accordingly governed by the provisions of
the Code of G vil Procedure. By the terms of s. 20(a) of
the Code .of Civil Procedure read with Exp. 11th thereto,
the respondent conpany which had its principal place of
busi ness at Bonbay, was |iable to be sued at Bonbay. [316 G
It is not open to the par-ties by agreenent to confer
jurisdiction on any Court which it did not otherw se possess
under the Code. But where two courts have under the Code of
Cvil Procedure jurisdiction to try a suit of proceeding an
agreenent 'bet ween the parties that the dispute between

315

them shall be tried in one of such courts is not contrary to
Public Policy Such an agreenment does not contravene s. 28 of
the Contract Act. [316 H

Since in the present -case the courts at Bonbay had
jurisdiction under the Code of Civil Procedure the agreenent
between-,the parties that the courts in Bonbay al one shal
have jurisdiction to try the proceedings relating to
arbitration was binding between them 318 A

(ii) Oder 29 of the Code of Civil Procedure deals wth
suits by or against a corporation and thereis nothing in
the Code to support the contention that a  Corporation
referred to under s. 20 neans only a statutory corporation
and not a conpany registered under the |Indian Conpani es Act.
[317 GH

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTION: CGivil Appeal No. 646 of 1967.
Appeal by special l|eave fromthe judgnment and order dated
December 1, 1966 of the Allahabad Hi gh Court in G vi
Revi sion No. 721 of 1964.

J. P. Goyal and G S., Chatterjee, for the appellant.

V. S. Desai and B. R Agarwala, for the respondent.

The Judgnent of the Court was delivered by

Shah, C.J. On Cctober 5, 1960 the appellant agreed to do
certain construction work for the respondent on the termns

and conditions of a "witten tender". Causes 12 & 13 of
the tender were :
"12. In the event of any dispute, arising out
of this sub-contract, the parties hereto agree
t hat t he matter shall be referred to

arbitration by two Arbitrators under t he
Arbitration Act of 1940 and such anendnents
thereto as may be enacted thereafter.
13. Not wi t hst andi ng the place where the work
under this contract is to be executed, it is
nmut ual |y understood and agreed by and between
the parties hereto that this Contract shall be
deemred to have been entered into by the
parties concerned in the City of G Bonbay and
the Court of lawin the Cty of Bonbay alone
shal | have jurisdiction to adj udi cat e
t hereon. "

Di sputes arose between the parties and the appel | ant
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submitted a petition to the Court of the Subordinate Judge
at Varanasi for an order under s. 20 of the Indian
Arbitration Act 10 of 1940 that the agreenent be filed and
an order of reference be nmade to an Arbitrator or
Arbitrators appointed by the Court to settle the dispute
between the parties in respect of the construction works
done by him The respondent contended that the Civil Courts
i n Bonbay al one had because of the ternms contained in cl. 13
316

jurisdiction to entertain the petition. The Trial Judge
rejected that contention observing that the condition in cl
13 that "the contract shall be deenmed to have been entered
into-by the parties concerned in the city of Bonbay has no
neani ng unl ess the contract is actually entered into in the
city of Bonbay", and that there was no evidence to establish
that it was entered-into in the city of Bonbay. The Tria
Judge concluded that the entire cause of action had arisen
at Varanasi and the parties could not by agreement confer
jurisdiction on the Courts at Bonbay, which they did not
ot herw se possess.

The Hi gh Court of Allahabad in exercise of its revisiona
jurisdiction set aside the order passed by the Subordinate
Judge and declared that the Courts in Bonbay had
jurisdiction under the general law to entertain the
petition, and by virtue of the covenant in the agreenent the
second branch of cl. 13 was applicabl e and binding between
the parties and since the parties had agreed that the Courts
in Bombay alone had jurisdiction to  adjudicate upon the
contract, the petition to filethe arbitration agreenent

could not be entertained by the Courts at Varanasi. Against
the order of the High Court directing that the petition be
ret urned for presentation to the proper Court, t he,

appel | ant has appealed to this Court with special |eave.
Section 41 of the Arbitration Act 1940 provides in so far as
it is relevant

"Subject to the provisions of this Act and of

rul es made thereunder

(a) the provisions of the Code ‘of / Cvi

pr ocedur e, 1908, shal | apply to al

proceedi ngs before the court, and to al

appeal s under this Act."
The Code of Civil Procedure inits entirety applies to
proceedi ngs under the Arbitration Act. The jurisdiction of
the Courts wunder the Arbitration Act to entertain a
proceeding for filing an award is accordingly governed by
the provisions of the Code of Civil Procedure. By cl. 13 of
the agreement it was expressly stipulated between the
parties that the contract shall be deened to have . been
entered into by the parties concerned in the City of Bonbay.
In any event the, respondent have their principal office in
Bonbay and they were liable in respect of a cause of action-
arising under the terns of the tender to be sued in the
Courts at Bomnbay. It is not open to the parties by
agreement to confer by their agreenment jurisdiction on_ a
Court which it does not possess under the Code. But where
two courts or nore have under the Code of GCivil Procedure
jurisdiction to try a suit or proceeding an agreenent
bet ween the parties that the dispute between them shal
317
be tried in one of such Courts is not contrary to public
policy. Such an agreenent does not contravene s. 28 of the
Contract Act.
Counsel for the appellant contended that nerely because the
respondent carried on business in Bonbay the Courts at
Bonbay were not invested with jurisdiction to entertain any
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suit or a partition for filing an arbitration agreenent.
Section 20 of the Code of Civil Procedure provides :
"Subject to the limtations aforesaid, every
suit shall be instituted in a Court within the
local limts of whose jurisdiction-
(a,) the defendant, or each of the defendants
where there are nore than one, at the tine of
the comencenent of the suit, actually and
voluntarily resides, or carries on business,
or personally works for gain; or

(b)) e

(c) the cause of action, wholly or in part,
ari ses.

"Expl anation 11.-A corporation shall be deened

to carry on business at its sole or principa
office in India, or, in respect of any cause
of action arising at. any place where it has
also a subordinate office, at such place."
Plainly by the terms of s. 20(a) read with Explanation 11,
the respondent Conpany was |iable to be sued at Bonbay where
it had its principal place of business.
The argunent of counsel  for the appellant that the expres-
sion "corporation" in Explanation Il includes only a
statutory corporati on and not a conpany registered under the
I ndi an Conpani es Act is, in our judgrment, w thout substance.
The Code of Cvil Procedure uses t he expr essi on
“corporation" as meaning a |legal person and includes a
conpany regi stered under the |Indian Conpani es Act. Oder 29
of the Code of Gwvil Procedure deals wth 'suits by or
against a corporation and thereis nothing in the Code of
Cvil Procedure that a corporation referred tounder S. 20
neans only a statutory corporation and not a  conpany
regi stered under the |ndian Conpani es Act.
Since an application for filing an award in respect ' of a
di spute arising out of the terns of the agreenent could be
filed in the Courts in the Cty of ‘Bonbay, both because of
the terms of cl. 13
318
of the, agreement and because the respondents had their Head
O fice where they carry on business at Bonbay, the agreenent
between the parties that the Courts in Bonbay alone shal
have jurisdiction to try the proceeding relating to
arbitrati on was bindi ng between them
The appeal fails and is dism ssed with costs.
' Appeal dism ssed
319




