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Cl TATI ON

1963 Al R 1074 1963 SCR Supl. (2) 852
ACT:
Crimnal Trial-Mirder-ldentification-Admssibility of
super i nposed phot ograph to establ i sh identity of
skel eton--M s-direction to jury-Interference with verdict of
jury on hupot heti cal 'consi derations---1ndian Act 1872 (1 of

1872), ss.9, 27.

HEADNOTE
The appellant was tried by the jury for kidnapping and
commtting the nurder of one Pancham Sukl a. The | jury

returned a verdict of guilty against himunder ss. 364 and
302 of the Indian Penal Code. The Sessions judge  accepted
the verdict and sentenced himto death under s. 302 and to
rigorous inprisonment for life under.s. 364. The H gh Court
acquitted appellant of the offence of kidnapping under s.
364, but while confirmng his conviction under s. 302,

reduced the sentence to inprisonment for life. The
appel lant cane to this Court on a certificate granted by the
H gh Court. In this Court, the appellant challenged the

identification of the skeleton produced in the case as that
of the deceased. H's other contentions were that the super-
i nposed phot ograph was not adm ssi bl e under any section of
the Evidence Act, there was msdirection to ‘the jury in
setting out the statement of the accused to the police which
led to the discovery of the skeleton and that he had no
intention of killing deceased and killing must have taken
place as a result of sone quarrel between him and the
deceased.

The super-inposed photograph was adnmissible in evidence
under s. 9 of the Evidence Act. That photograph was not any
trick photograph seeking to make sonet hi ng appear different
from what it was in reality. There was no distortion of

truth involved in it or attenpted by it. A superi nposed
photograph is really two photographs nerged into one or
rather one photograph seen beneath the other. Both the

phot ographs are of existing things and they are superi nposed
or brought into the sane plane enlarged to the sane size for
the purpose of conparison. Both the photographs would be
adnmi ssible in evidence and no objection could be taken to
their being exam ned together
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There was no misdirection to the jury insetting out the
statenment of the accused to the police which led to the dis-
covery of the skel eton.
There was no substance in the contention of the appellant
that killing rmust have taken place as a result of sone
quarrel . The jury had held appellant guilty of nurder.
This Court is not concerned with the correctness of the
acquittal of the appellant by the H gh Court under s. 364 of
I ndi an Penal Code. No suggestion has been nmade before this
Court that there was m sdirection by the Sessions judge in
his charge to the jury. There is no scope for the argunent
that verdict of the jury should be interfered with or the
convi ction based on it altered on hypot heti ca
consi derati ons not founded on any facts on record.

Kotayya v. Enperor, A’ 1. R 1947 P. C. 67 and State of U. P.
v. Deoman Upadhyaya, (19611 1 S. C R 14, relied on.

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTI.ON: Crim nal Appeal NO 134 of
1961.

Appeal fromthe judgnment and order dated March 28/29, 1961

of the Calcutta High Court in Crimnal Appeal No. 769 of
1960.

D. N. Mukherjee, for the appellant.

P. K. Chakravarti. and P. K. Bose, for the

respondent .

1962. Decenber 10. The judgnment of the Court was delivered
by

AYYANGAR, J.-This is an appeal on a certificate under Art.
134 (1) (c) against the conviction of the appellant under s.
302, Indian Penal Code and the sentence for inprisonnent for
l'ife passed against himfor the said offence.

One Pancham Sukl a was an enployee under the Calcutta Port
Comm ssi oner where al so the

854

appel | ant was enpl oyed. Pancham attended office last on the
10th of March, 1960 and at about 5.30 that evening he was
seen in the conpany of the appellant. That was the | ast
time he was seen alive and since then he has not been found.
Pancham not having returned to his house, his brother-in-|aw
and another |odged a report with the police stating that
Pancham had been missing for the previous two days and in
the said report gave a description of the mssing person as
well as the clothes that he wore at the time he left his
resi dence. The fact that Pancham was | ast seen wth the
appel l ant was stated in a further report which the brother-
in-law lodged wth the police on the next day-March 13,
1960. The appel |l ant was arrested on March 21, 1960 and on
interrogation by the police he stated that Pancham Sukl a was
dead and admitted that he had buried the body of the
deceased in the md in a tank of which he gave a
descri pti on. The place pointed out was searched and
therefroma human skel eton partly covered with a torn dhoti,
underwear and a torn kurta in the side pocket of which was
found a flag, were discovered. The appellant was also
stated to have pointed out to the police in the course of
further investigation that he had thrown a knife into the
sane tank. A search was nmade when not nerely a knife but a
shoe with a rubber sole, a hunan | ower jaw bone etc., were
recover ed. After sone nore investigation a conplaint was
| aid before the Magistrate, who after enquiry commtted the
appel lant to take his trial before the Sessions Court where




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

he was tried with the aid of a jury.

of two offences : (1) under s. 364, Indian Penal Code of
havi ng abducted Pancham Sukla in order that he night be
nmur der ed, and (2) the substantive offence of havi ng
conmmitted the nmurder under s. 302, Indian Penal Code. It
may be nentioned that at the trial the articles recoverd-the
dhoti, shirt, underwear,
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shoe and the flag were all indentified as having bel onged to
and being worn by the deceased when he was | ast seen. The

jury accepted the evidence of the prosecution and returned a
verdict of guilty against the appellant on both the counts.
The learned Session’s ‘judge accepted the verdict and
sentenced himto death under s. 302, Indian Penal Code and
to rigorous inprisonnment for |ife in respect of the offence
under s. 364, |ndian Penal Code.

The appellant filed an appeal to the H gh Court of Calcutta
and the learned judges acquitted the appellant of the
of fence of kidnapping under s. 364, |Indian Penal Code but
confirmed the finding of guilt as regards the offence of
murder tinder— s.302, Indian Penal Code but reduced the
sentence to i mprisonnent for life.

Having regard to the points which have been urged before us
we do not think it necessary to canvass the grounds upon
which the |earned judges set aside the verdict of gquilty
returned by the jury and the conviction of the appellant by
the Sessions judge in respect of the offence under s. 364,
I ndi an Penal Code, but are concerned only with two points
whi ch  have been nade by | earned Counsel in support of the
appeal. The first point urged relates to the identification
of the skeleton which was found in the tank as that of the
deceased Pancham Sukla; in other words, whether there was
proof that Pancham Sukla was killed or had even di ed. The
identification of the skeleton rested ~on three distinct
lines of evidence : (1) The statenment of the appellant to
the police under s. 27 of the Indian Evidence Act which |ed
to the discovery of the skeleton; ((2) The identification of
the clothes, shoe etc. which were found on or ‘near the
skel eton as those which were worn by Pancham Sukla at the
time he last left his house. The place where these articles
were discovered in relation to that where the skeleton was
856

found unm stakably pointed to the articles having fornmed
part of the dress of person whose skel eton was there found;
and (3) a photograph of Pancham Sukl a superinposed on the
phot ograph of the skel eton.

judge and the High Court as regards the admissibility in
evidence of the superinposed photograph as a neans of
identifying the skeleton as that of the deceased and it is
this legal objection raised by the appellant that forns the
ground of the certificate granted by the | earned judges of
the Hi gh Court. Learned Counsel urged before us that the
superinposed photograph was not adm ssible in evidence and
that its reception vitiated the verdict of the jury. W are
clearly of the opinion that even if this photograph was not
adnm ssible in evidence the verdict of the jury and the
conviction of the appellant could not be set aside, because
there was very cogent other evidence to prove the identity
of the skeleton. Since, however, the | earned judges of the
Hi gh Court have thought fit to grant a certificate, though
they were thensel ves conscious of the fact that besides the
phot ographs there was plenty of other evidence to sustain
the conviction, we consider it proper to express our opinion
on the question.

The process adopted for taking the superinmposed photograph
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as explained by P. W 18-the Assistant Chemical Exam ner of
the West Bengal Governnent was this : He first got a
phot ogrgph of Panchom Sukla. This was photographed, the
negative being taken on a quarter plate and the negative was
enl ar ged. He got the skull and as the skull Was broken in
some parts the bones were pieced together and an enlarged
photograph of the skull as reconstructed was taken. A
negative of this was enlarged to the same size as the
negative of the photo of the deceased with the angle and
positions of the two being identical. The two negatives
wer e
857

then superinposed. For the superinposition the technique
enpl oyed by hi mwas thus expl ai ned

"The ground gl ass of the canera was taken out, the negative
of the photograph al leged of Pancham Sukla was placed on it,
prom nent markings of the negative were carefully jotted
down on the ground gl ass, the nmarkings being the follow ng,
viz., ' nasion-nasonental |ine, malar bones with prom nences
and two outer canthuses and two inner canthuses of the two
eye balls and the inner ends of the supra orbital ridges,
thereafter the ground glass was fitted in the canera, the

skull was so orientated that all the points of the skul

canme in exact position with the markings made on the ground
glass as nmentioned when the photograph of the skull was
taken; then the two negatives were placed by aligning in
such a way that all the points~ as nentioned above

corresponded on a sensitive bron de paper under an enl arger
The resultant is the photograph subnmitted to the Court."

The phot ogr apher who executed this work under the
supervision of P. W 18 was Tapendra Nath Mazunder, who was
examned as P. W 19. This superinposed photograph. showed
the shape and contour of the bones of the face wunderneath
the face as it |ooked when the deceased was alive, and the
prosecution sought by neans of this document to establish
the identity of the skull as that of the deceased, or in any
event to dispel any positive argunent for the. defence that
the skull was not that of the deceased.

The contention urged before us by [earned Counsel was that
thi s phot ograph was not admi ssible under any section of the

Indian Evidence Act. |If |learned Counsel is right here, _he
coul d succeed in
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having this evidence rejected as inadni ssible. W are,

however, <clearly of the opinion that it is adnmissible in
evi dence under s. 9 of the Evidence Act. The section reads:
"9. Facts necessary to explain or introduce a fact in issue
or relevant fact, or which support or rebut ‘an inference
suggested by a fact in issue or relevant fact, or  which
establish the identity of any thing or person whose identity
is relevant, or fix the time or place at which any fact in
i ssue or relevant fact happened, or which show the relation
of parties by whom any such fact was transacted, are
relevant in so far as they are necessary for that purpose.”

The question at issue in the case is the identity of the
skel et on. That identity could be established by its
physical or visual examination with reference to any
peculiar features in it which would mark it out as bel ongi ng
to the person whose bones or skeleton it is stated to be.
Simlarly the size of the bones, their angularity or
curvature, the promnences or the recessions would be
features on which exam nation and conparison night serve to
establish the ""identity of a thing" whithin the nmeaning of
s. 9. Wat we have in the present case is first a photograph
of that skull. That the skull would be admssible in
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evidence for establishing the identity of the deceased was
not disputed, and simlarly a photograph of that skull
That a phot ograph of the deceased was adm ssible in evidence
to prove his facial features, where these are facts in issue
or relevant facts, is also beyond controversy. Now what
P.W 18 with the assistance of P.W 19 has done is to
conbi ne these two. The outlines of the skull which is seen
in the superinposed photograph show the nasion prom nences,
the width of the jaw bones and their shape. the genera
contours of the cheek bones, the position of the eye cavity
859

and the conparison of these with the contours etc., of the
face of the deceased as seen in the photograph serve to
prove that features found in the skull and the features in
the bones of the face of the deceased are indentical or at
| east not dissimliar. It appears to us that such evidence
woul d clearly be within s. 9 of the Evidence Act.

The |learned Counsel ~for the appellant wurged that the
superi nposed phot ograph was not  a photograph of any thing in
exi stence _and was for that reason not adnmissible in
evi dence. Thi's argunment proceeds on a fallacy. In the
first place, a superinmposed photograph is not any trick
phot ograph seeking to nake somet hing appear different from
what it is inreality. There is no distortion of truth
involed in it or attenpted by it. A superinposed photograph
is really two photographs nerged intoone or rather one
phot ogr aph seen beneath the other. Both the photographs are
of existing things and they are superinposed or brought into
the sane pl ane enlarged to the same size for the purpose of
conpari son. Possi bly ~some illustrations mght nake this
point clear. For instance, if the photo of the deceased
when alive were printed on a transparent nmedium and that
were placed above a photograph of the skull-both being of
the same size-the visual picture seen of the two together
woul d approxi mate to the docunent objected as inadmi ssible.
In the above, it would be seen both-the photographs woul d be
adm ssible in evidence and no objection could be taken to
their being examned together. Again for instance, if
instead of a two-dinensional photograph we had first a
hol | ow nodel of the head of the deceased-say of transparent
or sem-transparent material-constructed or made from a
phot ograph, that certainly would be adm ssible in evidence
provided there was proof that the nbdel was exactly and

accurately made. |If the nodel were dismantled into segnents
and pl aced upon the skull with a view
860

to show that the curves and angles, the prominences or
depressions etc. exactly corresponded there could be no
dispute that it would be a perfect method of ‘establishing
identity. |If this were granted the superinposed photograph
which is nerely a substitute for the experinent “with the
nodel which we have just now described would be ‘equally
adnmi ssi bl e as evidence to establish the identity of a thing.
It was pointed out that this was the first occasion that in
India an identity of a skeleton was sought to be established
by nmeans of superinposed photographs and that P. W 18 had
done this experinment by reference to what he had read in the
books on the subject and that on that ground the evidence
could” not be accepted. Any deficiency in scientific
accuracy mght go to the weight of the evidence which in the
case on hand was a matter for the jury to consider, but we
are now only on a very narrow question as to whether it is
excluded from evi dence as inadmi ssible. Qur answer is that
it was admissible in evidence.

The next point urged was that there had been a msdirection
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to the jury in setting out the statenent of the accused to
the police which led to the discovery of the skeleton. We
have carefully gone through the charge to the jury and are
satisfied that there is no substance in this objection. The
| ear ned Sessions judge has quoted extracts fromthe decision
of the Privy Council in Kotayya v. Enperor (1) and of this
Court in State of U P. v. Deoman Upadhyaya (2) in which the
scope of s. 27 of the Indian Evidence Act has been di scussed
and has drawn to the attention of the jury only that portion
of the statement of the accused which led to the discovery
of the skeleton and the knife etc.

Lastly it was urged that the grounds upon which the |earned
j udges had set aside the conviction of the appellant of the
of fence under s. 364, Indian Penal Code would necessarily
| ead to the conclusion

(1) A1.R 1947 P.C. 67. (2) [1961] 1. S.C R 14,
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that he could not be held guilty of an offence under s. 302,
I ndi an' Penal Code. The argunent was on these |ines. The

| ear ned j'udges consi dered that the appellant had not, having
regard to certain facts which they considered had been made
out, the intention of killing Pancham when he took him out
and that the killing nust have taken place as a result of
some quarrel which arose between them " From this |earned
Counsel sought to/urge : (1) that there was a quarrel, (2)
that having regard to the quarrel the appellant nust have
had the right of private ,defence, and that (3) consequently
killing was either fully protected or at the nost it was a
case of an offence under s. 304 Part 1, Indian Penal Code.
We consider that there is no foundation for-this  argunent.
The trial was by jury whose verdict was that the appellant
was guilty of murder. As we stated earlier, we are not now
concerned with the correctness of the acquittal by the High
Court of the appellant of the offence under s. 364, Ind tan
Penal Code or of the reasons on which that order was based.
W nust, however, point out that there is no suggestion
before us that save and except | what we have discussed
earlier there had been any misdirection by the Sessions
judge in his charge to the jury. There is therefore no
scope for the argunment that that verdict should be
interfered with or the conviction based on it altered on
hypot heti cal considerations not founded on any facts on
record.

The appeal fails and is dism ssed,
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