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PETI TI ONER
FATEHCHAND MURLI DHAR AND ANR.

Vs.

RESPONDENT:
COW SSI ONER OF | NCOVE- TAX, CALCUTTA

DATE OF JUDGVENT:
19/ 07/ 1966

BENCH

ACT:

I ncome-t ax Act (11 of 1922), s. 23(5) (a) - Scope of -
Par t ner shi p Sub- partnershi p between a partner and strangers-
Agreenent . to share profits and | osses of partner in the
Part nershi'p--Income fromthe Partnershi p-\Wether belongs to
partner or sub-partnership

HEADNOTE:

The assessee was a /partner in a registered firm [In 1949 he
entered into a partnership with persons who were strangers
to the registered firm and a deed of partnership was
executed between ‘them It recited that the profits and
| osses for the share of the assessee in the registered firm
should belong to the new firmand be divided and. borne by
the partners of the newfirmin accordance with the shares
specified in the deed.

On the question whether the inconme of the assessee from the
registered firmfor the years 1952-53, 1953-54 and 1955-56,
shoul d be included in his individual assessnent,

HELD: - The i ncone shoul d be included in the assessment of

the new firm and not in the personal assessnent of the
assessee,

(i)The new partnership constituted a sub-partnership in
respect of the assessee’s share in the registered firm (In
the case of a subpartnership, it creates a superior title
and diverts the income before it becones the income of the
partner, that is, the partner in the main firmreceives the
income not only on his ow behalf but on behalf  of the
partners in the sub-partnership,. The fact that a sub-
partner can have no direct claimto the profits vis-a-vis
the other partners of the main firmand that it 1is the
partner alone who is entitled to the profits vis-a-vis. the
other partners in the main firm does not show that the
changed character of the partner should not be taken into
consi deration for incone-tax purposes. [461E-F;, 462C]
(ii)The object of s. 23(5)(a) is not to assess the firm
itself but to apportion the income anpbng the various
partners. After the incone has been apportioned, the
I ncome-tax O ficer has to find whether it is the partner who
is assessable or whether the income should be taken to be
the real inconme of sonme other person. |If it is the rea
income of another firm it is that firmwhich is liable to
be assessed under the section. There is nothing in the
section that prevents the income of the assessee from the
registered firm being treated as the income of the sub-
partnership and the section being applied again. [463C, F]
Charandas Haridas v. Conm ssioner of Income Tax, [1960] 3
S.CR 296, and Conmissioner of Income Tax, Bonmbay v.
Sital das Tirathdas [1961] 3 S.C. R 634, foll owed.
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Conmi ssioner of Income Tax, Punjab v. Laxm Trading Co. 24
|.T.R 173 and Ratilal B. Daftari v. Conm ssioner of |ncome
Tax:-, Bonmbay, 36 |I.T.R 18, referred to.

Mahal i ram Sant halia v. Comm ssioner of Income Tax 33 |.T.R
261, overrul ed.

454

JUDGVENT:

ClVIL APPELLATE JURISDICTION.- Cvil Appeal Nos. 1108 to
1110 of 1964.

Appeal s by special |eave fromthe judgnent and order dated
August 1, 1962 of the Calcutta High Court in Incone-tax
Ref erence Nos. 20 and 21 of 1959.

A K Sen, S. C. Muzundar and J. Datta GCupta, for the
appel | ant s.

R M Hazarnavis, R Ganapathy Ilyer and R N Sacht hey,
for the respondent.

The Judgrment of the Court was delivered by

Sikri, J.  These appeals by special I|eave are directed
agai nst the judgnent of the H gh Court of Calcutta in two
cases referred to it by the Incone Tax Appellate Tribunal
Cal cutta Bench, under s. 66(1) of the Indian Incone-tax Act
(XI of 1922) hereinafter called the Act). One of the
references (I ncome Tax Reference No. 20 of 1959) was nmde at
the instance of Ms Fatehchand Murlidhar, -and the other
(I'ncome Tax Reference No. 21 of 1959) was nmade at the
instance of Shri Murlidhar Hi matsingka. In  the former
reference the question referred was "whether on the facts
and in the circunstances of the case, the incone of
Murlidhar H nmatsingka for his share inthe firmof  Messrs.
Basant | al Ghanshyandas for the assessment years 1952-53 and
1953-54 was rightly excluded from the inconme of t he
applicant firm. In the latter reference the question
referred was "whether on the facts and circunstances of the
case the incone of Murlidhar Humatsingha for his share in
t he firm of Messrs. Basant I'al. Ghanshyandas for the
assessment year 1955-56 was rightly included in his persona
assessment for that year".

The facts and circunmstances out of which these references
were made are comopn because the real question raised by
t hese references is whether the inconme of Murli dhar
H mat si ngka, fromthe firmof Ms Basantlal Ghanshyandas, in
which he was a partner, should be included.in his persona
assessnment or in the assessment of the firm of Fatehchand
Murlidhar, to which Murlidhar H matsingka had purported to
assign the profits and |osses from Ms Basant | a
Ghanshyandas. It is sufficient to take the facts from the
statenment of the case in Income Tax Reference No.” 21 of
1959, nade at the instance of Mirlidhar H matsingka.. Mirli-
dhar Hi mat si ngka was carrying on business in shellac, | jute,
hessian etc. under the name and style of "Fatehchand
Murlidhar" at 14/ 1, Cive Row and 71, Burtolla Street,
Cal cutta. He was also a partner in the registered firm
Messrs Basantl al Ghanshyandas having /2/8 share. On
Decenmber 21, 1949, a deed of partnership was executed by the
said Mrlidhar H matsingka and his two sons, Mdanla
H mat si ngka and Radhabal | av Hi mat si ngka and a grandson naned
Mahabi r Prasad H matsingka. The deed recited that Murlidhar
H mat si ngka had becone too old and infirm

455

to look after the various businesses and that Madanlal and
Radha Bal l av were already practically managi ng the business
and that they had signified their intention to beconme the
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partners of the said firm"Fatehchand Murlidhar" and had
agreed to contribute capital, Rupees ten thousand, Rupees
five thousand and Rupees five thousand respectively. The
parties further agreed to become and be partners in the
busi ness nentioned in the deed. Clause 5 of this deed is
i mportant for our purpose and reads as follows: -
"The profits and | osses for the share of the
said Murlidhar Hi nmatsingka as partner in the
sai d partnership firm of Basant | a
Ghanshyandas shall belong to the present
partnership and shall be divided and borne by
the parties hereto in accordance wth the
shares as specified hereafter, but the capita
with its assets and liabilities wll belong
exclusively to Mirlidhar H matsingka the party
hereto ~of the First Part and the Parties
hereto of the Second, Third and Fourth parts
shall have no lien or claim upon the said
share capital or assets of the party hereto of
the first part in the business of the said
Messrs Basantlal Ghanshyandas".
Cl ause 10 provides: -
"The Profits and losses (if any) of the
partnership including the shares of the
profits “and |osses of the said partnership
firm of Basantlal Chanshyandas aforesai d shal
be divided and borne by and between the
parties in the follow ng manner:--
Party  hereto of the First Part-Six annas
(Murlidhar H matsingka).
Party hereto of the Second Part-Four annas
(Madanl al Hi mat si ngka) .
Party hereto of the Third Part-Three annas
(Radhabal | av Hi mat si ngka) .
Party hereto of the Fourth Part-Three 'annas
(Mahabi rprasad Hi mat si'ngka) .

Cl ause 11 provides that "all ( partnership nbpneys and
securities for noney shall as and when received be 'paid into
and deposited to the credit of the partnership account". In
clause 13 it is provided that "the party hereto of the First
Part shall have the sole control and direction of the
partnershi p business and his opinion shall prevail if there
be any dispute between the parties hereto". Cl ause 16

provides that "the net profits of the partnership after
paynment of all outgoings interest on capital or | oans and
subject to the creation and mai ntenance of any reserve or
other fund shall belong to the parties and the losses, if
any, shall also be borne and paid by the (parties in
proportion to their shares as stated in C ause 10 hereof".
For the assessment year 1955-56 the |Incone Tax O ficer
i ncluded the income-fromthe share in the registered firm of
456

Basantl al Gnhanshyanmdas in the individual assessnent of
Mur | i dhar Hi mat si ngka, Murlidhar Hi matsingka appeal ed to the
Appel | ate Assistant Comm ssioner. Referring to s. 23(5)(a)
of the Act. he held that as Murlidhar H matsingka was a
partner in the registered firmof Basantlal Ghanshyandas,
his share had to be assessed in his hands. He further held
that the agreenment was merely an arrangenent which cane into
force after the profits were earned and not before they were
ear ned. He held that this agreenent being a subsequent
di sposition of profits, after they had been earned, had to
be di sregarded.

Murl i dhar H matsi ngka appealed to the Income Tax Appellate
Tribunal. The Appellate Tribunal heard this appeal together
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with the two appeals filed by Ms Fatehchand Murlidhar. The
Appel l ate Tribunal, agreeing with the views of the Appellate
Assi st ant Conmmi ssi oner, disnissed the appeal
The High Court held that it was a case of diversion of in-
cone by Mirlidhar Hi matsingka after it had accrued to him
and it was not a diversion at the source by any overriding
i nterest. In the result, the Hgh Court answered the
guestions in the affirmative in both the ref erences.
Murl i dhar Hi matsi ngka and M s Fatehchand Murlidhar having
obt ai ned speci al | eave, the appeals are now before us.
The | earned counsel for the appellants, M. A K Sen, con-
tends that a partner’s share is property capable of being
assigned, nortgaged, charged and dealt with as any other
property, and where a partner sells his share to a stranger
though that stranger ~does not becone a partner vyet the
vendor partner holds the property as trustee for the
purchaser and consequently the incone received by the
partner~ is not his incone but the income of the purchaser
He says /that simlarly if a partner assigns part of his
share the same result follows. He further contends that in
this case, by the agreenent ~dated Decenber 21, 1949,
Murl i dhar Hi matsingka had entered into a sub-partnership
with his two sons and-a grandson in respect of his share in
the firm Basantlal® Ghanshyandas, and it is the sub-
partnership that /is entitled to the inconme from the firm
Basantl al Ghanshyandas and not Murlidhar H matsingka who
nmust be taken to be acting on behalf of the firm Fatehchand
Murlidhar. M. Sen further urges that the Indian |Incone Tax
Act taxes real inconme and not notional income and the rea
income in this case belonged not to Murlidhar but to Ms
Fat ehchand Murli dhar.
M. Hazarnavis, on the other hand, contends that this agree-
nment is a nere device for dividing i ncone which had' accrued
to Mirlidhar Hi matsingka anong his sons-and grandson. In
the alternative he contends that the Indian Income Tax Act
does not contenplate the application of s. 23(5)(a) twce.
He says that the firmof Basantlal Ghanshyandas was a
regi stered firmand the
457
Income Tax O ficer was bound. under s. 23(5)(a), to assess
Murlidhar in respect of the income received fromthis firm,
he could not carry this incone to the assessnent of another
registered firm nanely, Fatehchand WMirlidhar, and then
apply s. 23(5)(a).
The first point that arises is whether the agreenent dated
December 21, 1949, has succeeded in diverting the income
from Mirlidhu' s share in Ms Basantlal Ghanshyandas to Ms
Fat ehchand Murlidhar before it reached Murlidhar. Wat is
the effect of the agreenent? In our opinion the agreenent
dated Decenber 21, 1949, constituted a sub-partnership in
respect of Murlidhar’s share in Ms Basantlal Chanshyandas.
The High Court in this connection observed: -
"At best it could be called a sub-partnership entered into
by Mirlidhar with strangers in respect of his share of the
partnership"”.
In arriving at this conclusion we attach inportance to the
fact that |osses were also to be shared and the right to
receive profits and pay | osses becane an asset of the firm
Fat enchand Murli dhar.
In Conm ssioner of |ncone-tax, Bonbay v. Sitaldas Tirath.
das, (1) Hidayatullah, J., speaking for the Court, laid down
the following test for determ ning questions like the one
posed above. After reviewing a nunber of authorities, he
observed: -

"I'n our opinion, the true test is whether the
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amount sought to be deducted, in truth, never
reached t he assessee as hi s i ncone.
bl igations, no doubt, there are in every
case, but it is the nature of the obligation
which is the decisive fact. There is a
di fference between an ampbunt which a person is
obliged to apply out of his incone
and an
amount which by the nature of the obligation
cannot be said to be a part of the inconme of
the assessee. \Where by the obligation incone
is diverted before it reaches the assessee, it
is deducti bl e; but where the incone is
required to be applied to discharge an
obligation after such income reaches t he
assessee, the sane consequence, in law, does
not ~follow. It is the first kind of paynent
which can truly be excused and not the second.
The second paynent is nerely an obligation to
pay another a portion of one’s own incong,
whi ch has been received and is since applied.
The first is a case in which the incone never
reaches  the assessee, who even if he were to
collect it, does so, not as part of his incone
but for and on behal f of the person to whomit
i s payabl e’
458
This test clearly shows that it is not every obligation to
apply income in a particular way that results in the
di version of incone before it reaches the assessee. In its
j udgrent in the above case (Sitaldas Titat hdas V.
Conmi ssi oner of Incone-tax, Bonbay(1l) the H gh Court of
Bonbay had observed: - -
"It is not essential that there should  be a

charge, it is quite sufficient if thereis a
| egal |y enforceable claint.
These observations nust be treated as unsound. The  test
laid down by this Court is quite clear, though Iike sone

other tests it is not easy of application in all cases.

The other cases cited before us, namely, K A~ Ramachar v.
Conmi ssioner of Income-tax, Madras(l) and Provat Kunar
Mtter v. Comm ssioner of Income-tax, West Bengal (1) do - not
assist us in disposing of this case because the facts are
not simlar. Only two cases, one of the Bonbay High Court
and the other of the Calcutta H gh Court, ~have close
resenblance to the facts of this case and we nmay now
consi der them In Ratilal B. Daftri v. Conm ssioner of
I ncome-tax, Bonbay(1l) the assessee who was one of. the
sixteen partners in a registered partnership had contributed
Rs. 25,000/- out of the capital of the partnership, Rs.
3, 45, 000/ -. In order to contribute this capital  of Rs.
25,000/- he had entered into an agreenent with four | others
on the sanme date on which the registered partnership  deed
was executed, which provided for contribution of diverse
suns by the four others and it was further provided in this
agreenment that the five parties would share the profits and
| osses in proportion to their individual contribution. It
was al so mentioned that the terms and conditions nmentioned
in the registered partnership were to be applicable and
bi nding on them The Bonbay High Court held that the
assessee was liable to be assessed only in respect of his

share of the profits of the registered partnership. In
conming to this conclusion, the Hgh Court relied on two
ot her decisions of the sane Court, nanel y, Motil a

Manekchand v. Conmi ssioner of Incone-tax(1l) and Sitaldas
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Tirat hdas v. Conmi ssioner of Inconme-tax(1l) As pointed out by
the learned counsel for the respondent, M. Hazarnavis,
Sitaldas Tirathdas v. Commi ssioner of I|ncone-tax(1l) was
reversed by this Court in Commissioner of Income-tax V.
Sitaldas Tirathdas(4) Hidayatullah, J., at p. 374 of his
judgrment reversing the judgnent of the Bombay Hi gh Court,
had also referred to Mdtilal Manekchand v. Conmi ssioner of
I ncome-tax (5) but did not expressly dissent fromthis case.
In our opinion the case of Ratilal B. Daftari v. Conmi s-
si oner of Income-tax, Bonmbay(1l) was rightly deci ded,
al t hough the reasoning given by the | earned Judges of the
H gh Court has to some extent not been accepted by

Hi dayatul lah, J., in Conmmssioner of Incone-tax v. Sitaldas
Tirathdas(3). W say so far the follow

(1) 33 1.T.R 390, 394.

(2) 42 1.T.R 25.

(3) 41 1. T.R 624,

(4) 36 1.7.B. Is.

(5) 31 T.T.R_735.

(6) 41 1. T.R 367. [1961] 3 S.C.R_634.
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ing reasons. Lindley on Partnership, 12th Edition, page 99,

deal s with sub-partnerships-as follows:--
"A  sub-partnership is, .as it wer e, a
partnership wi thin a part ner ship, it
presupposes the existence of a partnership to
which it is itself subordinate.. An agreenent

to share profits only constitutes a
partnership between  the parties to t he
agreement.. If, therefore, several persons are

partners —and one of them agrees to share the
profits derived by himwth a stranger, this
agreenment does not make the stranger a partner
in the original firm The resu
such an
agreenment is to constitute what is called a
sub-partnership, that is to say, it nmakes the
parties to it partners inter se; but it in no
way affects the other menbers of the principa
firm.
He further states:--
"Since the decision of the House of Lords in
Cox v. H ckman (1860) 8 H. L. Cas. 268, a
sub-partner could not before the Partnership
Act, 1890, be held liable to the creditors of
the principal firm by reason only of his
participation in the profits thereof, and
there is nothing in that Act to alter the |aw
in this respect”.
Sub- part ner shi ps have been recognised in I ndi a and
registration accorded to themunder the Indian Inconme Tax
Act. (See Commissioner of Income-tax, Punjab v. | Laxmi
Tradi ng Company) (1)
The question then arises is whether the interest of the sub-
partnership in the profits received from the nmai n
partnernship is of such a nature as diverts the incone from
the original partner to the sub-partnership. Suppose that A
is carrying on a business as a sole proprietor and he takes
another person B as a partner. There is no doubt that the
i ncome derived by A after the date of the partnership cannot
be treated as his incone; it nust be treated as the incone
of the partnership consisting of A and B. Wat difference
does it make in principle where Ais not carrying on a
busi ness as a sole proprietor but as one of the partners in
a firnP There is no doubt that there is this difference

t

of
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that the partners of the sub-partnership do not becone
partners of the original partnership. This is because the
Law of Partnership does not pernmit a partner, unless there
is an agreenment to the contrary, to bring strangers into the
firm as partners. But as far as the partner hinmself is
concerned, after the deed of agreement of subpartnership, he
cannot treat the inconme as his owmn. Prior to the case of
Cox v. Hickman(1l), sub-partners were even liable to the
creditors of the original partnership. Be that as it nay,
and whether he is treated as an assignee within, s. 29 of
the Indian Partnership Act, as sonme cases do, a sub-partner
has definite enforceable rights to claima share in the
profits accrued to or received by the partner
(1)24 1.T7.B. 173.
(2) [1860] 8 H. L. Cas. 268.
460
The decision of ~this® Court- in Charandas Haridas V.
Conmi ssi oner of 1Incone-tax (1) seems to support, at |east by
inference, this conclusion. In'that case the facts were as
fol | ows. Charandas Haridas was the karta of a Hi ndu
undi vi ded- famly consisting of hiswife, his three minor
sons and hinself. He was a partner in six managi ng agency
firme and the share of the nanaging agency com ssion
received by himas such partner was being assessed as the
income of the fam'ly. ~ By a nmenorandum executed by the co-
parceners of the fam/ly a partial portion of the inconme from
t he managi ng agency was brought about.
The menorandum st ated: -
"W have decided that......... in respect of
the comm ssi on which accrues from 1st January,
1946 and received after that date each of us
becones absol ute owner of his one-fifth share
and therefore from that date...... t hese
conmi ssions cease to-be the joint property of
our famly’.
This Court held that the docunent effectively divided the
i ncome and the incone could no longer be treated as that of
the Hindu undivided famly. This case shows that although
the Kkarta continued to be a partner in the managi ng agency
firm yet the character in which he received the incone vis-
a-vis the H ndu undivided fanm |y had changed and the Court
gave effect to the change of his position: Previously he
was acting as a karta on behalf of the Hi ndu undivided
famly in the nmanaging agency firm, later he becane a
partner on behalf of the nenbers of the family. 1t seens to
us that when a sub-partnership is entered into the  partner
changes his character vis-a-vis the sub-partners and the
Income Tax authorities, although other partners in._the
original partner. ship are not affected by the changes  that
may have taken pl ace.
In our viewthe Calcutta Hi gh Court decision relied on by
the Hi gh Court and the | earned counsel for the respondent
(Mahaliram Santhalia v. Commi ssioner of |ncone-tax(1l) was
wongly decided. The facts in that case were these. Mhal
Santhalia was a partner inthe firm Ms Benares Stee
Rolling Nills. He was also a partner in another firm naned
M's Radhaki ssen Santhalia. By agreenent dated April 3
1944, between the partners of Ms Radhaki ssen Santhalia, it
was provided that the partnership income from Ms Benares
Steel Rolling MIls would belong not to Mahaliram Santhalia
individually but to the firmof Ms Radhaki ssen Santhali a.
The High Court of Calcutta held that the agreenent anounted
only to voluntary disposition by Mahaliram Santhalia of his
i ncone and there was no diversion of income to the firm Ms
Radhaki ssen Santhalia before it becane
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(1) [1960] 3 S.C. R 296.

(2) 33 1.T7.& 261.
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Mahal i ram Sant halia' s incone. The High Court observed at p.

272: -
"If. as M. Mtra conceded, Mahaliram was
rightly taken as a partner of the Benares
Steel Rolling MIIs in personal capacity and
if a one-fourth share of the incone was
rightly allocated to him any agreenent bet-
ween himand his three partners of the firm of
Radhaki ssen Santhalia, under which the incone
was to be treated as the inconme of the whole
firm could only be an agreenent by which
Mahal i ram” Santhalia was allowing what was
really his incone to be treated as the incone
of the firmor, in other words, as agreenent
by~ whi ch he was applying or distributing an
i ncone which he had already hinself earned and
received. Such application ,or distribution
woul d be a voluntary act of Mahal i ram
Santhalia in respect of a sumwhich it was
conceded, had rightly been included in his own

total,, incone and, therefore was his own
i ncone. If the nonent the share of the inconme
from the Benares Steel Rolling Mffs was
allocated to Mahaliram Santhalia, it becane
his ‘incone and |liable to be included in his
own total income for the purpose of his

per sonal assessnent, an agreenment by him wth
other persons regarding the rights to that
income could only be a voluntary disposition
of his income by him No question. of a
diversion by superior tide could possibly
arise."
Wth respect, we are unable to agree with mpst of this
reasoni ng. In our view, in the case of a sub-partnership
the sub-partnership creates a superior title and diverts the
income before it becones the incone of the partner. In
other words, the partner in the main_ firm receives the
incone not only on his behalf but on behalf of the partners
in the sub-partnership. The Calcutta Hi gh Court also seens
to be, in our opinion, erroneously inpressed by the argunent
that "It is inmpossible to see how, after a proportionate
share of the income had thus been included in- the tota
income of a partner for the purposes of his persona

assessnment, it could then go anywhere else. or- could be
further divided between such partners and other parties.” W
will deal wth this aspect while dealing with the -‘second

point raised by the | earned counsel for the revenue.
M. Hazarnavis, in this connection, drew our attention to
the follow ng passage in K A Ramachar v. Conmi ssioner of
I ncome-tax, Madras(1):-
"Thi s, in our opinion, is neit her in
accordance with the law of partnership nor
with the facts as we have found on the record.

Under the law of partnership, it is the
partner and the partner alone who is entitled
to

(1)42 1.T.B. 25, 29.
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the profits. A stranger, even if he were an
assi gnee, has and can have no direct claim to
the profits. By the deeds in question, the
assessee nerely allowed a paynment to his wfe
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and daughters to constitute a valid discharge
in favour of the firm but what was paid was,
inlaw, a portion of his profits, or, in other
wor ds, his income".

This passage was also relied on by the H gh Court. In our
opi nion, these observations have to be read in the context
of the facts found in that case. In that case it was

neither urged nor found that a sub-partnership cane into
exi stence between the assessee who was a partner ina firm
and his wife, married daughter and m nor daughter. It was a
pure case of assignnent of profits (and not |osses) by the
partner during the period of eight years. Further the fact
that a sub-partner can have no direct claim to the profits
vis-a-vis the other partners of the firmand that it is the
partner alone who is entitled to profits vis-a-vis the other
partners does not show that the changed character of the
partner should not be taken into consideration for income
tax purposes. This Court held in Comm ssioner of |ncone-
tax, Qujarat v. Abdul Rahin(1l) that registration of the firm
could not ~be refused on the ground that a partner was a
benam dar -and that a benamidar is a nere trustee of the rea
owner and he has no beneficial interest in the profits of
t he business of the real owner. Under the law of
partnership it is the benam dar who would be entitled to
receive the profits fromthe other partners but for incone
tax purposes it does not nean that it i's the benam dar who
al one can be assessed in respect of the inconme received by
hi m
In conclusion we hold that the H gh Court was in error in
holding that there was no question of ~an overri ding
ogligation in this case and that the income renained the
income of Mirlidhar Hmatsingka in spite of ‘the sub-
partnership created by him under ~the -agreenent dat ed
Decenber 21, 1949.
The second contention raised by M.~ Hazarnavis was not
debated in the H gh Court, but in our opinion, there is no
substance in this contention. W have already nentioned
that a benam dar can be a partner inafirm Now if M.
Hazarnavis's contention is right, under s. 25(5)(a) of the
Act it is only he who could be assessed, but there is no
warrant for this proposition. In Conm ssioner of |ncome-
tax, West Bengal v. Kalu Babu Lal Chand(2) this Court
mentioned wth approval Kaniram Hazarinull v. Conm ssioner
of I ncone-tax(1l) where incone froma partnership received by
a karta was held to be assessable in the ~hands of Hi ndu
Undi vi ded fam |y.
This Court observed at p. 12 as follows:--

“"If for the purpose of contribution of his

share of the capital inthe firm the karta

brought in noni es out

(1) 55 1. T.R 651. (2) 37 1.T.R 123.

(3) 27 1.T.R 294.
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of the till of the H ndu wundivided famly,

then he nust be regarded as having entered
into the partnernship for the benefit of the
H ndu undivi ded fanm|ly and as between him and
the other nenbers of his famly he would be
accountable for all profits received b
y him as
his share out of the partnership profits and
such profits would be assessable as incone in
the hands of the Hndu undivided famly.
Ref erence nmay be made to the cases of Kaniram
Hazarimull v. Comm ssioner of Income-tax(1)
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and Dhanwat av v. Commi ssioner of Income-tax(1)

in support of this view'
The object of s. 23(5)(a) is not to assess the firm itself
but to apportion the income anbng the various partners.
After the incone has been apportioned, the Incone Tax
Oficer has to find whether it is the partner who is
assessabl e or whether the incone should be taken to be the
real income of some other person. |If it is the real incone
of another firm it is that firmwhichis liable to be
assessed under s. 23(5)(a) of the Act.
This view was taken by the Bombay High Court in Ratilal B.
Daftri v. Conm ssioner of |Incone-tax(1l). The Bonbay High
Court observed at p. 24 as follows:--

"The principle asserted in that case is that

even in the case of a partner in a
regi stered firm  when the question arises
as to his individual assessment, what isto

be” considered is not the inconme allocated to
his share by enploying the nmchinery of
section 23(5)(a), but his real incone, and
that real ~incone is what renains after
deducting the ~anpunts which may be said to
have been diverted and never constituted his
real income and such amounts will have to be
excl uded before his real inconme is reached"

In conclusion we hold that there is nothing in s. 23(5)(a)

t hat prevents the income from the firm Basantla

Ghanshyandas being treated as the income of Ms Fatehchand

Murl i dhar and s. 23(5)

(a) being applied again.

In the result we accept the appeals, set aside the  judgnment

of the H gh Court and answer the questions in'the negative.

The appellants will be entitled to costs here and in the

Hi gh Court., One hearing fee.

Appeal s al | owed.

()27 I.T.R 294.

(2) 32 1.T.R 682.

(3)36 I.T.R 18.
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