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Cvil Appeal Nos. of 2001
(@SLP(C) Nos.2503-04/ 1999, 2523-2525/1999)

JUDGMENT

D. P. MOHAPATRA, J.

Leave is granted in all the SLPs.

The judgnent rendered by a Division Bench of the
Andhra Pradesh Hi gh Court on 10th November, 1998
di sposing of a batch of appeals filed under Clause 15 of the
Letter Patent, against the judgnent of a single Judgeis
under chall enge in these appeals. Since combpn questions
of fact and |aw were raised by the parties in all the cases the
H gh Court disposed of the appeals by a conmon judgnent.
The dispute relates to a property extendi ng over 196. 20
guntas under Survey No. 172 of Hydernagar village. The
contest is between two sets of transferees of the property,
while the appellants claimto be transferees of hol ders of
pattas issued in their favour by the Pygah Conmittee of
Nawab Khurshed Jah Pygah, the respondents trace their
title to transfers by sone decree-holders in the suit. The
objections filed by the appellants under Order 21 Rule 99
read with Rule 101 of the Civil Procedure Code (for short
the CPC) having been disnissed by the Hi gh Court as non-
mai nt ai nabl e, the appellants are before this Court assailing
the judgnent of the High Court.

The genesis of the proceedings |eading to the present
cases shorn of unnecessary details, may be stated thus:
One Dildar Unnisa Begumfiled OS No.41/1955 in the City
CGvil Court, Hyderabad agai nst the defendants for a decree
of partition of the suit properties which according to the
plaintiff were Matruka property of the | ate Nawab Khurshed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of

11

Jah Pygah. The High Court transferred the suit to its file
and on such transfer the suit was re-nunbered as

C.S. No. 14 of 1958. A prelimnary decree was passed in the
suit on 28th June, 1963 on the basis of the conprom se
entered into between the parties. No appeal having been
filed against the prelimnary decree it attained finality. The
subj ect matter of the present proceeding is included as Item
No. 38 of Schedule IV of the plaint. |Item No. 38
corresponding to Survey No. 172 of Hydernagar village to an
extent of 196 acres 25 guntas was allotted to plaintiff

no. 2/ def endant s nos. 27, 50, 51, 52, and 116 in the
prelimnary decree. In pursuance of the prelimnary decree
the H gh Court appointed a Conmi ssioner for division of the
property in terns of the decree.

Ms.MS. Cyrus I nvestnents Ltd. is stated to
have purchased 50 shares of HEH N zam who hi nsel f was
a purchaser of certain shares fromthe original decree-
hol der 'and t hus becane defendant no.206 in the suit.
Subsequently, the said Ms.MS. Cyrus | nvestnents Ltd.
assigned its assets in favour of M s.Col dstone Exports and
some others who are respondents herein. After the said
assi gnment M s. Gol dst one Exports and others fil ed
applications before the Hi gh Court for certain reliefs
i ncluding delivery of ‘possession of the property of their
share and for nutation of their nanes in the revenue
records. A single Judge of the H gh Court allowed the
applications filed by Ms. Gol dst one Exports and ot her
assi gnees for being inpleaded as defendants in the suit.
Thereafter the applicants so inpleaded as defendants in the
suit filed E. P.No.3/96 seeking delivery of possession. A
singl e Judge of the H gh Court by the order passed on 29th
March, 1996 ordered delivery of possession of the property
in favour of the applicants. The Bailiff appointed by the
court is stated to have delivered possession of the property
to the respondents.

The appellants tried to obstruct delivery of
possession of the property to the applicants. The gist of
their case was that the | ate Nawab Khurshed Jah Pygah
admi ni stration had granted pattas in favour of severa
cultivators and suppl ementary sethwar was also issued,
wherein the names of the pattadars were recorded. Since
the suppl ementary sethwar had not been inplenmented the
| ands were erroneously shown as government | ands.
Subsequently, however the supplenmentary sethwar was
i mpl enented and their names were recorded as transferees
of the property in the year 1980. Thereafter the pattadars
entered into an agreenent of sale with SETWN Enpl oyees
Housi ng Cooperative Society and Shri Satya Sa
Cooperative Housing Society Ltd. of which the appellants
are the menbers. Regi st ered sal e-deeds were al so
executed in favour of the appellants to the extent of 85
acres of land. Pakka houses were constructed on the | ands
transferred in favour of the appellants. Assessnent of
property tax in respect of the houses has been nade by the
Kukat pal 'y Municipality.

Conming to know of the execution petition filed by the
respondents for delivery of possession before the District
Judge, Ranga Reddy District, sone of the appellants filed
petitions under Order 21 Rule 97 read with Section 101 of
the CPC resisting the execution. The District Judge
di smissed the petitions holding that he was not the
Executing Court, he was merely inplenenting the orders
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passed by the Hi gh Court and, therefore, could not entertain
such applications. The appellants approached the Hi gh

Court in appeal but were unsuccessful. Thereafter they filed
G vil Appeal Nos.5610-5611/1997 (Arising out of SLP

(C) Nos. 4162- 63/ 1997) and Civil Appeal Nos.5609 of 1997
(Arising out of SLP (C) No.23706 of 1996) and Civil Appea
Nos. 5612- 14/ 1997 (Arising out of SLP (C) Nos.8787-8789 of
1997) before this Court which were di sposed of by the order
dated 14.8.1997 wherein both the parties were directed to
approach the Executing Court and the Executing Court was
directed to decide the question of maintainability of the
applications under Order 21 Rule 99 CPC and al so the

question of limtation, ‘uninfluenced by any direction given
by the High Court. The Hi gh Court was directed to go into

all the questions arising in. the case and finally decide the
controversies as it thinks proper and in accordance with | aw
That is how the appeal s were placed before the Division

Bench which disposed them of by the judgnent under
chal | enge.

Fromthe facts narrated inthe inpugned judgnent it is
clear that the appellants claimed to have beconme absol ute
owners of the land onthe basis of their purchase of the
same fromthe pattadars nuch prior to the Andhra Pradesh
(Tel angana Area) Abolition of Jagirdar Regul ation Act, 1958
cane into force. It was the further case of the appellants
that they were in possession of the |lands and had
constructed pucca houses thereon. They contended that
their right, title and interest “in the property could not have
been affected by the prelimnary decree passed in

C.S. No. 14 of 1958 in which they were not parties.

The relevant provisions of the CPCmaterial for the
case are Rules 97 to 103 of Order 21 of the Code. Rule 97
provides that :(1) Where the holder of a decree for the
possessi on of immvable property or the purchaser of any
such property sold in execution of a decree is resisted or
obstructed by any person in obtaining possession of the
property, he nay nmake an application to the Court
conpl ai ni ng of such resistance or obstruction.. Such an
application is to be dealt with by the Court in accordance
with the provisions contained in the Code.

Under Rule 98 provision is nade regarding the order

to be passed by the Court in accordance wth the
determination either making it to be allow ng the application
and directing that the applicant be put into the possession of
the property or dismssing the application or passing such
other order as, in the circunstances of the case, it may
deemfit.

Under Rule 99(1) it is laid down Where any person

ot her than the judgment-debtor is di spossessed of

i movabl e property by the hol der of a decree for the
possessi on of such property or, where such property has
been sold in execution of a decree, by the purchaser
thereof, he may nake an application to the Court
conpl ai ni ng of such di spossession. Under sub-rule (2)
thereof it is provided that where any such application is
made, the Court shall proceed to adjudi cate upon the
application in accordance with the provisions contained in
t he Code.

Under Rule 100 it is laid down that : Order to be
passed upon application conpl ai ni ng of di spossession
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Upon the determnation of the questions referred to in Rule
101, the Court shall, in accordance with such
det ermi nati on

(a) nmake an order allow ng the application and
directing that the applicant be put into the
possessi on of the property or dismssing the
application; or

(b) pass such other order as, in the

ci rcunst ances of the case, it may deemfit.

Rul e 101 contai ns provisions regardi ng questions to
be deternmined. It reads as follows :

Al'l questions (including questions relating to right, title

or interest in the property) arising between the parties to a
proceedi ng on an application under Rule 97 or Rule 99 or

their representatives, and relevant to the adjudication of the
application, shall be determned by the Court dealing with

the application and not by a separate suit and for this

pur pose, the Court shall, notw thstanding anything to the
contrary contained in any other law for the tine being in
force, be deened to have jurisdiction to decide such

guesti ons.

Under Rule 102 it is provided Nothing in Rules 98

and 100 shall apply to resistance or obstruction in execution
of a decree for the possession of inmmovable property by a
person to whom t he judgnment-debtor has transferred the
property after the institution of the suit in which the decree
was passed or to the di spossession of any person.

Under Rule 103 any order made by the Court

upon adj udi cati on under Rule 98 or Rule 100 shall have the
same force and be subject to the sane conditions as to an
appeal or otherwise as if it were a decree.

Provision is made in the Cvil Procedure Code for
delivery of possession of i movable property in execution of
a decree and matters relating thereto. In Order 21 Rule 35
provi si ons are nade enpowering the executing court to
del i ver possession of the property to the decree holder if
necessary, by renoving any person bound by the decree
who refuses to vacate the property. In Rule 36 provision is
nmade for delivery of formal or synbolical possession of the
property in occupancy of a tenant or other person entitled to
occupy the same and not bound by the decree to relinquish
such occupancy. Rules 97 to 101 of Order 21 contain the
provi sions enabling the executing court to deal with a
situation when a decree holder entitled to possession of the
property encounters obstruction fromany person. From
the provisions in these rul es which have been quoted
earlier the scheme is clear that the |egislature has vested
wi de powers in the executing court to deal with all issues
relating to such matters. It is a general inpression
prevailing amongst the litigant public that difficulties of a
litigant are by no nmeans over on his getting a decree for
i movabl e property in his favour. Indeed, his difficulties in
real and practical sense, arise after getting the decree.
Presumably, to tackle such a situation and to allay the
apprehension in the minds of litigant public that it takes
years and years for the decree holder to enjoy fruits of the
decree, the legislature nade drastic amendnents in
provisions in the aforenentioned Rules, particularly, the
provision in Rule 101 in which it is categorically declared

that all questions including questions relating to right, title or
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interest in the property arising between the parties to a
proceedi ng on an application under rule 97 or rule 99 or
their representatives, and relevant to the adjudication of the
application shall be determ ned by the Court dealing
with the application and not by a separate suit and for
this purpose, the Court shall, notw thstanding anything to
the contrary contained in any other law for the tine being in
force, be deened to have jurisdiction to decide such
guesti ons. On a fair reading of the rule it is nanifest that
the |l egislature has enacted the provision with a viewto
renove, as far as possible, technical objections to an
application filed by the aggrieved party whether he is the
decree hol der or any other person in possession of the
i movabl e property under execution and has vested the
power in the executing court to deal with all questions
arising in the matter irrespective of whether the Court
ot herwi se has jurisdiction to entertain a dispute of the
nature.” This clear statutory mandate and the object and
pur pose of the provisions should not be |ost sight of by the
Courts seized of an execution proceeding. The Court
cannot shirk its responsibility by skirting the rel evant issues
arising in the case.

(Enphasi s suppl i ed)

Interpreting the provisions in these rules, a three
Judge bench of this Court in the case of Silverline Forum
Pvt. Ltd. vs. Rajiv Trust and Anr., (1998) 3 SCC 723 held

It is true that Rule 99 of Order 21 is not
avail able to any person-until he-is

di spossessed of i mmovable property by
the decree-holder. Rule 101 stipul ates
that all questions arising between the
parties to a proceedi ng on an
application under Rule 97 or Rule 99
shal | be determ ned by the executing
court, if such questions are relevant to
the adjudication of the application. A
third party to the decree who offers
resi stance would thus fall within the
ambit of Rule 101 if an adjudication is
warranted as a consequence of the

resi stance or obstruction nade by him
to the execution of the decree. No
doubt if the resistance was nade by a
transferee pendentelite of the

j udgenent - debt or, the scope of the

adj udi cati on would be shrunk to the
limted question whether he is such a
transferee and on a finding in the
affirmati ve regardi ng that point the
execution court has to hold that he has
no right to resist in view of the clear
| anguage contained in Rule 102.

Excl usi on of such a transferee from

rai sing further contentions is based on
the salutary principle adunbrated in
Section 52 of the Transfer of Property
Act .

When a decree-hol der conpl ai ns

of resistance to the execution of a
decree it is incunbent on the execution
court to adjudicate upon it. But while
maki ng adj udi cati on, the court is obliged
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to determ ne only such question as may
be arising between the parties to a
proceedi ng on such conpl ai nt and that
such questions nmust be relevant to the
adj udi cation of the conplaint.

The words all questions arising
bet ween the parties to a proceedi ng on
an application under Rule 97 would
envel op only such questions as woul d
legally arise for determ nation between
those parties. 1In other words, the court
is not obliged to determine a question
nerely because of the resister raised it.
The questions which the executing court
is obliged to determine under Rule 101,
must possess two adjuncts. First is that
such questions shoul d have | egal ly
ari sen between the parties, and the
second is, such questions nust be
rel evant for consideration and
deterni nati on between the parties, e.g.
if the obstructor admits that he is a
transferee pendente lite it is not
necessary to determ ne a question
rai sed by himthat he was unaware of
the litigation when he purchased the
property. Sinilarly, a third party, who
guestions the validity of a transfer made
by a decree-hol der to an assi gnee,
cannot claimthat the question regarding
its validity should be decided during
execution proceedings. Hence, it is
necessary that the questions raised by
the resister or the obstructor nust
| egally arise between him and the
decree-hol der. |In the adjudication
process envisaged in Oder 21 Rule
97(2) of the Code, the execution court
can deci de whet her the question raised
by a resister or obstructor legally arises
between the parties. An answer to the
sai d question also would be the result of
the adjudication contenplated in the
sub-secti on.

(Enphasi s suppl i ed)

Traci ng the change in the statutory provisions brought
about by the anmendment of the CPC this Court in the case
of Shreenath & Anr. Vs. Rajesh & Ors., (1998) 4 SCC 543,
made t he foll owi ng observations :

Under sub-clause (1) Order 21 Rule 35,
the executing court delivers actua

physi cal possession of the disputed
property to the decree-holder and, if
necessary, by renpving any person

bound by the decree who refuses to
vacate the said property. The significant
words are by renoving any person

bound by the decree. Order 21 Rule 36
concei ves of immovabl e property when

i n occupancy of a tenant or other person
not bound by the decree, the court
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del i vers possession by fixing a copy of
the warrant in sonme conspi cuous place

of the said property and proclainmng to
the occupant by beat of drum or other
customary node at sone conveni ent

pl ace, the substance of the decree in
regard to the property. In other words,
the decree hol der gets the synbolic
possession. Oder 21 Rule 97

concei ves of resistance of obstruction to
the possession of inmmovabl e property
when made in execution of a decree by
any person. This may be either by the
person bound by the decree, claimng
title through the judgnent-debtor or

cl ai m ng i ndependent ri ght -of his own
including a tenant not party to the suit or
even a stranger. A decree-holder, in
such a case, may nake an application

to the executing court conplaining such
resi stance for-delivery of possession of
the property. Sub-clause (2) after 1976
substitution enpowers the executing
courts when such claimis made to
proceed to adjudicate upon the
applicants claimin accordance with the
provi sions contai ned hereinafter. This
refers to Order 21 Rule 101 (as

amended by 1976 Act) under which-al
guestions relating to right, title or
interest in the property arising between
the parties under Order 21 Rule 97 or
Rul e 99 shall be determined by the court
and not by a separate suit. By the
amendnent, one has not to go for-a

fresh suit but all matter pertaining to that
property even if obstruction by a
stranger is adjudicated and finally given
even in the executing proceedi ngs. W
find the expression any person under
sub-clause (1) is used deliberately for
wi deni ng the scope of power so that the
executing court could adjudicate the
claimmade in any such application

under Order 21 Rule 97. Thus by the

use of the words any person it includes
all persons resisting the delivery of
possession, claimng right in the
property, even those not bound by the
decree, including tenants or other
persons claimng right on their own,

i ncluding a stranger

So, under Order 21 Rule 101 al
di sputes between the decree-hol der and
any such person is to be adjudicated by
the executing court. A party is not
thrown out to relegate itself to the Iong-
drawn- out arduous procedure of a fresh
suit. This is to salvage the possible
hardshi p both to the decree-hol der and
the other person claimng title on their
own right to get it adjudicated in the very
execution proceedings. W find that
Order 21 Rule 35 deals with cases of
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delivery of possession of an i movabl e
property to the decree-hol der by delivery
of actual physical possession and by
renovi ng any person in possession who

is bound by a decree, while under Order
21 Rule 36 only synbolic possession is

gi ven where the tenant is in actua
possession. Oder 21 Rule 97, as

af oresai d, conceives of cases where
del i very of possession to the decree-

hol der or purchaser is resisted by any
person. Any person, as aforesaid, is

wi de enough to include even a person

not bound by a decree or claimng right
in the property on his own including that
of a tenant including a stranger.

XXX XXX XXX

So far sub-clause (1) of Rule 97
the provision-is the same but after the
1976 Amendnent all disputes relating to
the property nade under Rules 97 and
99 are to be adjudi cated under Rule
101, while under unanmended provision
under sub-clause (2) of Rule 97, the
executing court issues summons to any
such person obstructing possession
over the decretal property. After
i nvestigation under Rule 98 the court
puts back a decree-hol der in possession
where the court finds obstruction was
occasi oned wi thout any just cause,
whi | e under Rul e 99 where obstruction
was by a person claiming in good faith
to be in possession of the property on
his own right, the court has to di'smss
the decree-hol ders application. Thus
even prior to 1976, right of any person
claimng right on his own or as a tenant,
not party to the suit, such persons right
has to be adjudi cated under Rule 99
and he need not fall back to file a
separate suit. By this, he is saved from
along litigation. So a tenant or any
person claimng a right in the property
on the own, if resists delivery of
possession to the decree-hol der, the
di spute and his claimhas to be decided
after the 1976 Amendment under Rul e
97 read with Rule 101 and prior to the
amendnment under Rule 97 read with
Rul e 99. However, under the old law, in
case order is passed against the person
resi sting possession under Rule 97 read
with Rule 99 then by virtue of Rule 103,
as it then was, he was to file a suit to
establish his right. But now after the
amendment one need not file suit even
in such cases as all disputes are to be
settled by the executing court itself
finally under Rule 101.

We find that both either under the
old law or the present law, the right of a
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tenant or any person clainmng right on
his own of the property in case he
resists, his objection under O der 21
Rul e 97 has to be decided by the
executing court itself.

Rul e 100 of the old law, as
referred in the aforesaid Full Bench
deci sion of the Madhya Pradesh Hi gh
Court is a situation different fromwhat is
covered by Rule 97. Under Rule 100
(old law) and Order 99, the new | aw
covers cases where persons ot her than
the judgnent-debtor is dispossessed of
i movabl e property by the decree-
hol der, of course, such cases are also
covered to be decided by the executing
court. ~But this will not defeat the right of
such a person-to get his objection
deci ded under Rule 97 which is a stage
prior to his dispossession or a case
where he is in possession. |n other
wor ds, when such person is in
possessi on the adjudication to be under
Rul e 97 and in case dispossessed
adj udi cation to be under Rule 100(old
law) and Rul e 99 under the new | aw.
Thus a person hol diing possessi on of an
i movabl e property on his own right can
obj ect in the execution proceeding
under Order 21 Rule 97.  One has not to
wait for his dispossession to enable him
to participate in the execution
proceedi ngs. This shows that such a
person can object and get adjudication
when he is sought to be di spossessed
by the decree-holder. For all the
af oresai d reasons, we do not find the
Ful | Bench in Usha Jain ((AR 1980 MP
146) correctly decided the | aw

(Enphasi s suppl i ed)

This Court in the case of Anwarbi vs. Pranod
D. A.Joshi & Ors., 2000 (10) SCC 405, interpreting the
provisions in Order 21 Rules 97 and 101 clarified the
position that the obstructionist in possession can only be
di spossessed in accordance with law person in
possessi on of immovable property claimng | egal entitlenent
thereto and obstructing executi on of decree for possession
may not be di spossessed till his rights are adjudicated in
appropriate proceedi ngs. The decree-hol der cannot take
possessi on unl ess such proceedings termnate in his favour
This Court further held :

Learned counsel for the appellant has
contended that the appellant is being
repeatedly threatened with

di spossession. W, therefore make it

cl ear that the possession of the
appel | ant cannot be di sturbed except in
accordance with law, and that in view of
the obstruction raised by her to the
execution of the said decree, the rights
of the obstructionist will have to be
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deci ded in appropriate proceedings, in
accordance with law. Unless and unti
such proceedings termnate in favour of
the decree-hol der, the decree-hol der
cannot take possession and the
appellant is entitled to retain
possessi on.

Fromthe principles laid down in the decisions
not ed above, the position is manifest that when any person
claimng title to the property in his possession obstructing
the attenpt by the decree-holder to dispossess himfromthe
sai d property the executing Court is conmpetent to consider
all questions raised by the persons offering obstruction
agai nst execution of the decree and pass appropriate order
whi ch under the provisions of Order 21 Rule 103 is to be
treated as a decree. Fromthe avernents made in the
petition filed by the appellants before the executing Court it
is clear that they are clainmng i ndependent right to the
property fromwhich they are sought to be evicted in
execution of the decree.” It i's the further case of the
appel l ants that the right in the property had vested in them
much prior to filing of the present suit the decree of which is

under execution. |t is to be kept in mind that the suit as
initially filed was a suit for partition sinplicitor. In such a
suit the Hi gh Court in course of execution proceedi ngs

ordered delivery of possession. Whet'her such a direction

given in the suit is valid or not i's a separate mtter. W
need not say anything nore on the question at present. As
noted earlier, the | earned single Judge and the Division

Bench di smissed the petition filed by the appellants as non-
mai nt ai nabl e wi thout entering into the nerits of the case.

The Division Bench appears to have taken the view that

since the appellants are claimng the property through the

Pai gah Committee or the State Covernnent, who are

parties in the suit, they are bound by the decree. /The view
taken by the Division Bench is unsustai nabl e and does not

at all stand scrutiny under law. It anmounts to, if we nmay put it
that way, begging the question raised in the petition filed by
the appellants. At the cost of repetition, it may be stated
here that the appellants are claimng i ndependent title to the
property as the transferees fromthe pattadars whose land

did not vest in the State Government under the provisions of
Andhra Pradesh (Tel angana Area) Abolition of Jagirdar

Regul ation Act, 1958. On a perusal of the orders passed

by the single Judge as well as Division Bench of the Hi gh
Court, we are constrained to observe that the said orders

are based on a conplete ms-reading of the case of the
appel l ants and ni s-conception of the |egal position relevant
to the matter. Considering the facts and circunstances of

the case, we are of the view that the matter should be
remtted to the High Court for fresh consideration of the
petitions filed by the appellants by a single Judge at the first
i nstance.

Accordingly, the appeals are allowed. The order
dated 28th Decenber, 1995 of the |earned single Judge in
C.S. No. 14 of 1958 which was confirmed by the Division
Bench in the order dated 10th Novenber, 1998 in
O S. A Nos. 10, 11, 18, 20/ 1996 & 35, 36 and 37 of 98
(appealed from) is set aside and the matter is remtted to the
Hi gh Court for fresh consideration of the petitions filed by
the appellants and di sposal in accordance with law. The
matters shall be placed before a single Judge of the High
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Court other than the | earned Judge who passed the order

at the first instance. The contesting respondents shall pay
to the appellants a sumof a Rs.10,000/- as costs of these
appeal s.

S
(D. P. MOHAPATRA)

N
( SHI VARAJ V. PATI L)

Novenber 23, 2001




