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PETI TI ONER
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Vs.
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M S. UTKAL DI STRI BUTORS (P) LTD.

DATE OF JUDGVENT:
13/ 12/ 1965

BENCH
SIKRI, SSM
BENCH
SIKRI, SSM
SUBBARAO, K.
SHAH, J.C.
Cl TATI ON
1966 AR 1170 1966 SCR (3) 55
Cl TATOR | NFO
RF 1991 SC 672 (6)
ACT:

Oissa Sales Tax Act, 1946-Ss. 2(h), 2(i) —and 5(2)-State
price’ and ’'Turnover’-Wether includes Central Sales-tax
collected on sales of iron and steel goods by controlled
stock-hol der-lron and Steel Control Order, 1956 and Iron &
Steel (Control) Notification dt. ~ Oct. 18, 1958--Effect of.

HEADNOTE

In the course of assessnent to sales tax for the last two
quarters of 1957 under the Orissa Sales Tax Act, 1947 on the
sal es of iron and steel goods, the assessee conpany clai ned
a deduction from its gross  turnover of an anmount
representing central sales-tax collected by it from
purchases and paid over to the central sales-tax authority.
This claimwas disallowed by the Sales Tax Oficer and the
Col l ector of Sales-tax confirmed this decision. However, on
appeal, the Sales Tax Tribunal held that the central ~sal es-
tax realised by the assessee fromits custonmers was not part
of the price charged by it and, therefore, it did not~ fal
wi t hin the definitions of "sale price"™ and "t axabl e
turnover’ in the Act. In comng to its conclusion, the
Tribunal relied upon the fact (i) that the assesse was a
controll ed stock-holder wunder the Iron and Steel Contro
Order, 1956, and was not, therefore, entitled to charge a
price higher than that fixed by the Governnment of India; and
(ii) that by virtue of Condition No. 4(ii) of the ‘lron &
Steel (Control) Notification dated OCct. 18, 1958 t he
customer was required to pay the controlled stock-hol der the
central sales tax incurred by the latter in obtaining the
material and on the sale to the custoner. The High Court,

upon a reference, agreed with the Tribunal. On appeal to
this Court,
HELD: In view of the fact that the price which the

stock-hol der was entitled to charge was statutorily fixed
and the stock-holder was not entitled to and did not charge
nore, the central sales-tax paid under the provisions of the
Iron and Steel (Control) Notification did not formpart of
the sale price paid by the custoner to the assessee. [60 D
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The Deput y Conmi ssioner of Commercial Taxes V. M
Krishnaswani Mudaliar & Sons, 5 S.T.C. 88 and Bata Shoe Co.
Ltd. v. Menber, Board of Revenue, West Bengal referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 64 and 65

of 1965.

Appeal s by special |eave fromthe judgment and order, dated

April 12, 1963 of the Oissa Hgh Court in Speci a

jurisdiction Casa Nos. 38 and 39 of 1962.

O P. Malhotra and R N. ‘Sachthey, for the appellant.

The respondent did not appear.

The Judgnent of the Court was delivered by

Sikri, J. These appeals by special Ileave are directed

agai nst the judgment of the Orissa High Court in a reference

made toit

56

under S.. 24(1) of the, Orissa Sales Tax Act, 1947. The

fol |l owi ng questions were referred
"1. Whether in the facts and circunstances of
the case, the Tribunal is right in holding
that ‘the Central Sales Tax paid by the
opposite  party at its purchase point and
charged on to its custoners does not form a
part. of the sale-price of the comobdity sold
so as to be taxable under the Orissa Sales Tax
Act, 1947.
2. Whet her, in t he "facts and
ci rcunst ances, ~the allowance of the claim
of the opposite party for deduction of
Central Sales Tax collected fromits custoners
is permssible wunder the provisions of the
Oissa Sales Tax Act and the rules franed
t her eunder. ™
Bef ore we exam ne the facts and circunstances
of the case, it is convenient to set out the
rel evant provisions of the Oissa Sales Tax
Act, 1947 (hereinafter called the Act) as it
stood prior to the anendnents made in 1958.
In the Act, the definition of the expressions
"sale price" and "turnover" in ss. 2(h) and
2(i) (omtting immterial portions) were  as
follows :
"2(h)-"sale price’ means the anmobunt payable to
a deal er as val uabl e consi deration for-
(1) the sale or supply of any  goods,  |ess
any sum al l owed as cash di scount according to
ordinary trade practice, but including any sum
charged for anything done by the dealer in
respect of the goods at the time of, or
before, delivery thereof, other than the cost
of freight or delivery or the cost of
installation when such cost is separately
charged; . ..
2(i)-'Turnover neans the aggregate of the sale
prices and tax, if any, received or receivable
by a dealer, in respect of the sale or supply
of goods or carrying out of any contract
ef fected or nade during a given period.’
"Taxable turnover" was defined in s. 5(2) of
the Act as foll ows
"5 (2) Inthis Act, the expression "taxable
turnover" means that part of a dealer’s gross
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turnover during any period which remains after

deducting therefrom

(b) the tax, if any, paid by the purchaser

to the dealer".

57

These appeals are concerned with the assessnents for the
gquarter ending Septenber 30, 1957, and for the quarter
ending Decenber 31, 1957, but it would be sufficient if
facts relating to the assessnment for the quarter ending
Septenber 30, 1957, are given, because apart from figures

there is no difference in the relevant facts. For the
guarter endi ng Septenber 30, 1957, the respondent, Ms Uka
Distributors (P) Ltd., hereinafter referred to as the

assessee, clainmed to deduct fromits gross turnover the sum
of Rs. 3,874.49 on the ground that it had paid this sum on
the purchases made by it as central sales tax. The Sal es
Tax O ficer disallowed the claim On appeal, the Collector
of Sales, Tax, Oissa, affirmed the order of the Sales Tax
Oficer. /'The, Sales Tax Tribunal, Oissa, in second appeal

however cane to the conclusion that there was no
justification to disallow the deduction clained by the
appel | ant . The Tribunal held that the central sales tax

realised by the assessee fromits custoners was not part of
the price charged by it, and, therefore, it did not fal
wi thin the definitions of ’'sale price and "t axabl e
turnover’. The Tribunal relied on the fact that the
assessee was a controlled stock hol der -under the Iron and
Steel (Control) Notification, dated Calcutta, the 18th
Cct ober, 1958, and by virtue of condition No. 4(ii) of’ the
Notification, the <central sales tax paid by the custoner
was, not part of the price. Condition No. 4(ii) was to this
ef f ect
"The customer shall pay to the Controlled
Stock hol der the Central Sales Tax incurred by
the Controlled Stockholder in obtaining the
material and al so, pay such additional Centra
Sal es Tax, if any, incurred on the sale to the
Cust omer. "
This Notification was issued under the Iron~ and Stee
Control Order, 1956, which order was passed in exercise of
the powers conferred by s. 3 of the Essential Comodities
Act , 1955. Section 2 of the Control Oder defi ned
"Controlled Stockholder" as "a stock hol der appointed by the
Controller to hold stocks of iron or steel under such terns
and conditions as he may prescribe fromtine to time.:" It
further appears that under the Iron and Steel Control Order,
read with the Iron and Steel (Control) Notification, a
controll ed stock-holder was not entitled to charge a price
higher than that fixed by the Governnent of India. As
stated earlier, in view of these provisions, the Tribuna
cane to the «conclusion that central sales tax -paid or
realised by the assessee fromthe custonmers at the tine of
sale of iron and steel goods to themcould not be treated as
sal e price of goods and could not be included in the taxable
turnover. The Commi ssioner of Sales Tax being L9Sup.
C1166-5
58
dissatisfied with the order of the Tribunal sought a refer
ence to the Hi gh Court and the Tribunal referred the case
under s. 24(1) of the Act, fornulating two questions which
have al ready been set out.
The High Court answered the questions in the affirmtive.
Before the H gh Court the counsel for the State urged that
t he expression "tax" occurring in the definition of
"turnover” in s. 2(i) and in the definition of "taxable
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turnover’ in s. 5 (2) (b) referred only to the sales tax

pai d under the Orissa Sales Tax Act and not to the tax paid

under the Central Sales Tax Act, and that this was part of

the consideration, and, therefore, the assessee was bound to

include the central sales tax in the taxable turnover.

Fol | owi ng The Deputy Conmi ssi oner of Conmercial Taxes v. M

Kri shnaskami Mudaliar & Sons(1l) and Bata Shoe Co. Ltd. wv.

Menber, hoard of Revenue, Wst Bengal (2) the H gh Court

held that as the assessee was authorised as a controlled

stock ',holder to realise central sales tax from the
customers by a special notification issued by the Centra

CGovernment, the case fell within the principle laid down in

Deputy Conmi ssioner of Commercial Taxes v. M  Kri shnaswam

Mudal i ar & Sons. (1) The principle, according to the WMadras

Hi gh Court in Krishnaswam Mudaliar’s(1l) case was as follows

“"in our opinion, if we my say so wth

respect, this passage fromthe judgment of the

| earned ~ Chief Justice of the Calcutta Hgh

Court-in Bata Shoe Co. case(3) clearly brings

out~ the distinction between cases where the

deal er is not authorised by law to collect the

tax but all the sane adds it to the sale price

in thebill of sale and collects it from the
custoner and cases where the dealer is so
aut hori sed. In the forner case it is

undoubtedly part of the purchase price, as al
the ' collections nmade by the dealer from the
purchaser nust be treated as constituting part
of the sale price. if, however, under the |aw,
the dealer is enpowered to pass on.the sales
tax to the purchasers, to collect it and pay
it to the Governnment, what he is permitted to
so collect wunder the l'aw would continue to
retain its character as tax and it Wul d never
formpart of the purchase price."
The High Court further observed that "the Union Governnent
thenselves fixed the price of iron material sold by him to
his custoners. He was not entitled to charge  anything
hi gher. In
(1) 5 S.T.C 88.
(2) 1 S.T.C 193.
59
addition to that price he was permited to charge central
sal es tax which he was subsequently required to credit to
CGover nment . Section 9(A) of the Orissa Sales Tax Act says
that any anpbunt collected by a registered dealer as sales
tax from his purchasers shall be deposited by him in the
CGovernment Treasury. It is true that by its own force this
section would apply only to Orissa Sales Tax Act. But by
virtue of sub-section (2) of section 9 of the Central / Sales
Tax Act, 1957 now sub-section (3) in ocosequence- of the
amending Act of 1958] it would also apply to the 'Centra
Sales Tax collected by the Controlled Stockholder." 'Thus,
following the principles laid dowmn in the Madras decision
the Orissa Hi gh Court held that the central sales tax could
never formpart of the ‘sale price’ as defined in the Orissa
Sal es Tax Act, and was rightly deducted while estimating the
t axabl e turnover.
W may nmention that the respondent was not represented
before us. M. O P. Malhotra, |learned counsel for the
appel l ant urged the foll owi ng points before us :
(1) That the expression "tax" ins. 2 (i)
and s. 5 (2) (b) of the Orissa Sales Tax Act
nmeans the tax levied under the Oissa Sales
Tax Act and not under the Central Sales Tax
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Act;
(2) That t he expr essi on “val uabl e
consi deration" occurring ins. 2 (h) of the
Oissa Sales Tax Act includes the centra
sal es tax realised by the assessee; and
(3) That the expression "any sum charged for
anyt hi ng done by the dealer in respect of the
goods at the time of or before delivery
thereof" included the central sales tax paid
by the assessee at the purchase point.
As we have cone to the conclusion that the expression "val u-
able consideration" and the word "turnover” do not include
the central sales tax paid by the assessee and that the
answer to question No. 1 nust be in the affirmative, as held
by the High Court, it is not necessary to deal with question
No. 2.
It is not necessary to decide whether the word "tax" in s.
2(1) and ' S. 5(2) (b) of the Orissa Sales Tax Act neans the
tax levied under the Oissa Sales Tax Act and not the tax
| evied —under the Central Sales Tax Act. W wll, however,
assune for the purpose of this case that the expression
"tax" in S. 2 (1) and' S. 5(2) (b) of the Act does not
i ncl ude central sal estax.

60
We have set out condition No. 4(ii) of the Iron and Stee
(Control) Notification above. It seens to us that it 1is

clear fromthis condition and the fact that the controlled
stockhol der was not ‘entitled to charge a price higher than
that fixed by the Governnent of India, that the valuable
consideration for the sale was the price fixed by the
Governnment of India and did not include the central sales
tax which the custonmer had to pay tothe assessee as a
control | ed stockholder. W do not rely on-the provisions of
s. 9 (A of the Orissa Sales Tax Act or-the principle laid
down in Deputy Conm ssioner of Commercial Taxes v. M
Kri shnaswam Mudaliar & Sons. (1) No-argunents were addressed
to us on this aspect and we express no opinion whether the
principle laid down in the Madras decision and S. "9 (A of
the Orissa Sal es Tax Act would apply to an authorisation to
collect central sales tax under the provisions of the Iron
and Steel Control Oder, 1956. and the Iron -and Stee

(Control) Notification, dated Cctober 18, 1958. I n our
opi nion, the fact that the price which the stockhol der was
entitled to charge was statutorily fixed and the stockholder
was not entitled to and did not charge nore are sufficient
to enable us to cone to the conclusion that the centra

sales tax paid under the provisions of the Iron “and Stee

(Control) Notification did not formpart of the price paid
by the custoner to the assessee.

There is no force in the contention that the central /sales
tax realised by the assessee falls within the expression
"any sum charged for anything done by the dealer in ‘respect
of the goods at the time of or before delivery thereof." The
assessee by paying the central sales tax when he bought the
goods did not do anything to the goods, and the tax was paid
in respect of the transaction of purchase and not in respect
of the goods.

In the result, agreeing with the H gh Court we answer
guestion No. 1 in the affirmative, and we do not consider it
necessary to answer question No. 2. The appeals fail and are
di sm ssed. No costs.

Appeal s di sm ssed.

(1) 5 S T.C 88.

61
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