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ACT:

Madhya Pradesh /Selection for Post ©~ Graduation Courses
(dinical, Para dinical and Non-dinical Courses) in
Medi cal Col | eges of Madhya Pradesh Rul'es, 1964-Rule 10- Seat
in P.G Course-Falling vacant "in the mdst of ' towards the
end of an acadenm c year-R ght to adm ssion

HEADNOTE

A seat inthe P.G coursein MD.in the GN  Medica
Col l ege, Gnalior, fell vacant due to the death of a student.
The appellant, Dr. Sanjay Pradhan, staked a claim 'to this
seat under rule 10 of the Madhya Pradesh Sel ection for Post-
Graduation Courses (Cinical, Para-clinical and Non-clinica
Courses) in Medical Colleges of Madhya Pradesh Rules, 1984.
I nasmuch as the vacancy arose towards the end of the
academ c year, the authorities took no steps to fill it ~up.
The appellant’s wit petition was dismssed By the M P. High
Court. The High Court construed the words '"filled up in that
year’ in r. 10 as neaning that a vacancy in any - particul ar
academ c year nmust be filed up in that year

One seat in the P.G Course in MS., which was occupied
by Dr. Snt. Dhurupkar, was transferred from Medical Coll ege
Jabal pur, to Medical College, Bhopal, wth a view to
accommodat e her. The appellant, Dr. Sanjay Kumar, noved the
authorities seeking adm ssion against that seat contending
that the seat had becone available in terms of r. 10. The
authorities disallowed his claim Hs wit petition was
di sm ssed by the H gh Court in limne holding that the seat
occupi ed by Dr. Snt. Dhurupkar had been transferred wth her
and hence the seat, in fact, was not avail able.

It was subnitted before this Court that the Hi gh Court
has consistently been taking a view that it has the power as
well as the duty to issue an appropriate wit, direction or
order for the ’backlog’ of seats to be filled up whenever it
finds that the authorities have acted in violation of the
nornms prescribed by the relevant rules and a deserving
candidate has been wongly denied admission to such a
pr of essi onal course of studies.
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Di sm ssing the appeals, it was,

HELD: (1) Rule 10 nust be interpreted by the witten
text. If the precise words used are plain and un-amnbi guous,
the Court is bound to construe themin their ordinary sense
and give themfull effect. The argunent of inconveni ence and
hardship is a dangerous one and is only admissible in
constructi on where the nmeaning of the statute is obscure and
there are alternative nmethods of construction. Were the
| anguage is explicit its consequences are for parlianent,
and not for the Courts, to consider. [287C D

(2) On a plain construction, rule 10 stipulates that if
a seat falls vacant for ‘any reason, and due to inaction on
the part of the authorities the seat is not filled up in the
academ c year to which it pertains, there is no question of
the vacancy being carried forward to the next academnic year
[ 288A- B]

(3) Normally, the question of a seat being filled up
nust arise at the comencenent of the academ c year or soon
thereafter. Wen a seat falls vacant in any particular
academ c year there is a corresponding duty cast on the
authorities to take inmediate steps to fill up the sane.
There is no question of a right of admssion to a seat
falling vacant in the mdst of or towards the end of, the
academ c year. [288(C]

(4) it is conceded by |earned counsel appearing for the
State Governnent that there is no provision which enmpowered
the State Governnent to transfer a seat in the MS. course
in MYM reserved for a medical college to another nmedica
college. It nust therefore follow that the H gh Court was
obviously wong in holding that the seat occupied by Dr.
Sm. Dhurupkar had been transferred with her when the seat
was, in fact, available. [285C- D

(5) On the construction placed on r. 10 of the Rules,
the appellants are not entitledto any relief. Obviously,
the seat that becane vacant in the academ c year & 1986-87
cannot now be filed in terns of 's. 10. [295B]

(6) It is inpressed upon the State Governnent the
desirability of taking i mediate steps under rule 10 of the
Rules to fill up the vacancy in the P.G_Course in MJ M or
the Diploma course of studies in a particular discipline,
the nonment the seat in that discipline is available in any
particul ar academ c year. [295C D]

PG NO 283

(7) The State CGovernnent should ensure that t he
authorities charged with the duty of granting admission to
students under rule 10 of the Rules act with due
promptitude, and should not by their lethargy or inaction
deprive or otherw se neritorious candi date adm ssion to such
a higher course of studies to which he was otherw se
entitled. Perhaps, the solution lies in making a  suitable
provision in the Rules providing for a reasonable 'period,
say fifteen days, within which the authorities ought to
exercise their power under rule 10 of the Rules, failing
whi ch the seat avail abl e woul d be deened to have been filled
by the candidate placed first in the waiting list strictly
according to merit. [295D E]

King Enperor v. Bensari Lal Sarma, LR (1945) 72 I|A 57;
Dr. Ms. Umlla Shukla v. State of MP., Msc. Petition No.
297/ 83 decided by MP. High Court on 17.4.84; Rekha Saxena
v. State of MP., [1985] MPLJ 142; Dr. Sunil Gaj endragadkar
v. State of MP. (Msc. Petition No. 57/85 decided by MP.
H gh Court on 11. 3. 85.
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JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 2560 of
1988.

From the Judgnent and Order dated 12.1.1988 of the
Madhya Pradesh Hi gh Court in Msc. Petn. No. 685 of 1987.

AND

Cvil Appeal No. 1639 of 1988.

From the Judgment and Order dated 8.6.1987 of the Madhya
Pradesh High Court in Msc. Petition No. 1488 of 1987.

G L. Sanghi, M N Krishmani, D wan Balak Ram and R K
Singh for the Appellant in C. A No. 2560 of 1988.

Raj ender Sachar, Sanjay Sareen, Vivek Ganbhir, S K
Ganbhir for the Appellant in C. A No. 1639 of 1988.

Ashwani  Kumar, T.C.  Sharma and S.N. Khare for the
Respondent s.

The Judgrment of the Court was delivered by

SEN, J. These two appeal s by special |eave brought from
the judgments and orders of the Madhya Pradesh Hi gh Court
dat ed June 8, 1987 and January 12, 1988 dismssing the wit
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petitions filed by each of the appellants, substantially
involve a question as to the interpretation of Rule 10 of
the Mdhya Pradesh Selection for Post-G aduation Course
(dinical, Para-clinical and Non-clinical Courses) in
Medi cal Col | eges of Madhya Pradesh Rules, 1984 (' Rules’ for
short). The question raised is one of nonent as it involves
the right to admssion to a seat in the Post-Gaduate course
in Medicine & Surgery in a Medical college (hereinafter
referred to as the PG course in MY Ms) falling vacant ’'in
the mdst of’, or "towards the end of’, an acadenmc year
which, we believe, is a problemfacing all the States.

First the facts. In these cases, the facts are not in
dispute. In Dr. Ajay Pradhan’s case, for the acadenic vyear
1986-87 commencing from Septenber 1986, there were nine
seats reserved for the post-graduate course in the clinica
subj ect of General Medicine for the GR Mdical /College,
Gnalior. Al the nine seats were filled by the Dean, Medica
Coll ege from anongst candi dates strictly on the basis of
nmerit i.e. by candidates placed at serial Nos.~1 to 9 on the
recormendation of the College and Hospital Council. The
appel lant Dr. Ajay Pradhan who was pl aced at serial No. 15
obvi ously coul d not be given adm ssion to the P.G course in
MD. in General Medicine and was instead placed at seria
No. 6 in the waiting list. Later on, he was given admssion
to the Diplom course in Radiology on 4. 10.86 and he duly
joined that course on 6.10.96 but failed to appear at the
exam nation. On 11.7.87 Dr. Arun Yadav, one O the Selected

candi dates, who stood first in the nerit Ilist and was
admitted to the P.G course in MD. in General Medicine nmet
with a tragic death in a road accident. Inasmuch- as his
death occurred towards the end of the acadenmic year, the
authorities took no steps to fill up the seat. However, on
the death of Dr. Arun Yadav, the appellant staked a claimto
fill up the vacant seat under r. 10 of the Rules on the

ground that the candi dates placed above himin the nerit
list had been rendered ineligible having either opted for
the Diploma course in Radiology or had | eft their house job
That claim of his having been turned down he noved the
Gnalior Bench of the High Court under Art. 226 of the
Constitution. A Division Bench of the High Court by its
order dated January 12, 1988 dismissed the wit petition
holding that the claimof the appellant in terns of r. 10
was m sconcei ved.

The facts in Dr. Sanjay Kumar Shrivastava's case are
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these. For the acadenmic year 1986-87 comencing from August
1986, there were five seats reserved for the P.G course in
MS. in Obstetrics and Gynaecol ogy for the Medical Coll ege,
Jabal pur. On March 2, 1987, the State Governnent passed an
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order transferring the seat occupied by Dr. Snt. Dhurupkar
in Cbstetrics and Gynaecology from the Medical College,
Jabal pur to Medical College, Bhopal with a view to
acconmmodat e her and presumably because such transfer
i nvol ved financial inplications. On her transfer to Medica
Col I ege, Bhopal, Dr. Snt. Dhurupkar continued to draw her
stipend of Rs.800 per nonth reserved agai nst one of the five
seats in that discipline for Medical College, Jabal pur. The
appel l ant Dr. Sanjay Kumar Shrivastava, who was placed at
Serial No. 7 inthe waiting list noved the authorities
seeking admission to the P.G course in Cbstetrics and
Gynaecol ogy in Medical Coll ege, Jabal pur contending that the
seat had fallen vacant because of the transfer of Dr. Snt
Dhur upkar ‘and had therefore beconme available in terns of r
10 of the Rules. The authorities  having disallowed his
claim the appellant noved the H gh Court by a petition
under Art. 226 of the Constitution. The High Court by its
order dated June 8, 1987 dism ssed the wit petition in
[imne holding that ’the seat occupied by Dr. Snt. Dhurupkar
had been transferred with her and hence the sane, in fact,
was not avail abl e.

The main question that falls for determination in these
appeal s is whether \in terns of r. 10 of the Rules there is a
right to admission to a seat in the PG course in MYMS
falling vacant in a medical college 'in the mdst of’ or
"towards the end of ' an academ c year to which it  pertains.
A further question arises in one of these appeals as to
whet her the State CGovernnent has the power to transfer a
seat in any of the disciplines in the PG course in  MYM
reserved for a nedical college to another nedical college in
the State in order to accommodate a particul ar post-graduate
st udent.

The Medical Council of India constituted under the
I ndi an Medi cal Council Act. 1956 and one of whose duties is
to prescribe the ninimm standards of nmedical education
made reconmmendations on February 12/13, 1971 prescribing
uniform standards for post-graduate nedical education
t hr oughout India which having been approved by t he
Governnment of India and as revised fromtine to tinme, have
the status of Regulations under s. 33 of the Act. The
Regul ations franed by the Medi cal Council of India provide
inter alia for the different specialities for~ which PG
courses in MYMS as also Diploma courses in certain
di sci plines may be conducted, and the norns for adm ssion of
students to the PG courses in MDJ M as also to the  Diplonma
courses. According to the Regul ations franed by the  Medica
Council of India, the student-teacher ratio for 'the PG
course in MYMSis to be maintained at 1:1. The relevant
regul ation prescribing a student-teacher ratio at 1:1 for
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the PG course in MJ M nade with a view to maintain the
m ni mum st andards of medical education for the PG course in
MO M5 insorfar as relevant, is as-follows:

" Cener al

(1) For MD./MS. degree in clinical subjects, there
shall be proper training in basic nedical sciences related
to the disciplines concerned as well as paper in these
subjects at the exam nation. In the case of MD. & MS. in

basi ¢ nedical sciences there should be training in applied
aspect of the subject and a paper on the subject.
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(2) In all post-graduate courses, whether «clinical or
basi ¢ nedi cal sciences, preventive and social aspects shoul d
be enphasi sed.

(3) This should be a part of the examination in the
degree cour ses as this gives training in research
nmet hodol ogy.

(4) The student teacher ratio should be such that the
nunber of post-graduate teachers to the nunber of post-
graduate students adnmitted per year be mmintained at 1:1.

For the proper training of the post-graduate students,
there should be alimt to the nunber of student admitted
per year. For this purpose every unit should consist of
atleast 3 full tinme post-graduate teachers and can admit not
nore than 3 students for post-graduate teachers in the wunit
is nore than three then the nunmber of students can be
i ncreased proportionately. For this purpose one student
shoul d associate with one post-graduate teacher

(5) The sel ection of post-graduates both for degree and
di pl oma courses should be strictly on the basis of academc
merit."

In npost of the States rul es have been framed by the
various State Governments under Art. 162 of the Constitution
regul ating the manner of adm ssion of students to the PG
course of studies in MM in the nmedical college in the
State. The nunber of seats available for the PG courses in
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MDY M5 and for the Diploma courses in various disciplines is
therefore linmted. There cannot be increase in the nunber of
seats w thout the sanction of the Medical Council of India
and w thout corresponding increase in the strength of the
t eachi ng staff, which necessarily i nvol ves financi a
i mplications.

The whol e controversy turns on the purport and effect of
r. 10 of the Rules prescribing the manner in which  seats
avail able in any particular year are to be filed, and is in
these termns:

"10. The seats available in any particular year will be
filled up in that year. No candidates wll be  adnmitted
agai nst the seats remaini ng vacant from previ ous year."

W rnust interpret r. 10 by the witten text. “If the

preci se words used are plain and unambi guous, we-are bound
to construe than in their ordinary sense and give them ful
effect. The argunent of inconvenience and hardship is a
dangerous one and is only admi ssible in construction where
the neaning of the statute is obscure and there are
alternative nmethods of construction. Were the |anguage is
explicit its consequences are for Parlianent, and not for
the Courts, to consider. "Were the | anguage of an Act is
clear and explicit", said Viscount Sinmon in King Emperor v.
Bensari Lal Sarmm, LR (1945) 72 la 57 at p. 70, "we nust
give effect to it whatever nay be the consequences  for in
that case the words of the statute speak the intention of
the legislature". W do not see why the sane rule of
construction should not apply to the Rules framed by the
State CGovernments under Art. 162 of the Constitution

On a plain construction, r. 10 is in tw parts. The
power to admit a student under the first part arises when a
seat falls vacant in a particular year. The words "filled up
in that year’ necessarily qualify the preceding words 'the
seats available in any particular year’. It nmust logically
follow that a necessary conconmitant of the power under the
first part of r. 10 is the "availability' of the seat being
filled up in the acadenic year to which it pertains. The
words 'filled up in that year’which follow clearly inply
that the vacancy cannot be carried over to the next academc
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year or years. That construction of ours is reinforced by
the second part of r. 10 which, by the use of negative
| anguage, <clearly creates a bar against the seat being
filled wup in the next or succeedi ng academ c year. What is
implicit inthe first part of r. 10 is nmade explicit in the
second part. The use of the negative words in the second
part 'No candidates will be admtted .... etc.’ are clearly

PG NO 288
prohibitory in nature and exclude the applicability of the
carry-for-ward rule. It follows that if a seat falls vacant
for any reason, nanely, that the candidte selected in order
of nerit does not join the PG course in MD\MS in a nedica
college or by reason of his death or otherw se, and due to
inaction on the part of the authorities the seat is not
filled wup in the academc year to which it pertains, there
is no question of the vacancy being carried forward to the
next academ c year.

Rule 10 is a specific provision nade for the benefit of
the nerit candidates who are placed in the waiting |ist.
Normal 'y,  the question" of a seat being filled up nust arise
at the comencenent of the academ c year or soon thereafter.
In our considered opinion on the terms of r. 10 as it
exi sts, no other viewis possible. Wen a seat falls vacant
in any particular academ c year there is a corresponding
duty cast on the authorities to take imediate steps to fil
up the sanme. There is no question of a right of admission to
a seat falling vacant in the mdst of, or towards the end
of , the academnic year

As per the Regulations franed by the Medical Council of
India, the PG coursein MJMSis a three-years’ course
i ncluding one year’'s house job. This is followed by a two-
years’ degree course. The two years’' degree course in a
nedi cal college as prescribed by the Medical Council of
India is a period of intensive training. A post-graduate
student has not only to wite a dissertation or thesis under
the supervision of the Professor or Associ ate Professor who
is his guide, but has also to take part in sem nars, group
di scussions, clinical neetings besides attending classes.
There is also enphasis on in-service training and not on
didactic |lectures. The in-service training requires the
student to be a resident in the canpus and he has the graded
responsibility in the nanagenent and treatnent of patients
entrusted to his care. For this purpose, adequate nunber of
posts of «clinical residents or tutors are created. The
period al so includes adequate training in the basic sciences
of Anat ony, Physi ol ogy, Bi 0- Chemi stry, Bi o-Physi cs.
Phar macol ogy and Pathology in all aspects relevant to the
speciality concerned. He is also required to participate in
the teaching and training programes of under-graduate
students or interns in their subjects. The exam nation for
t he PG course in MYM consists of (i) thesi's or
di ssertation, (ii) witten papers. (iii) clinical, oral and
practical exami nation. There are four theory papers for the
post - graduat e degree exam nation, of which one has to be on
Appl i ed Basic Sciences. The clinical exam nation is ained at
eliciting the know edge of the student to undert ake
i ndependent work as a Specialist. The oral and practica
exam nati ons are meant to test hi s know edge on
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i nvestigative procedures, techniques and other aspects of
the speciality. The syllabus prescribed by the Mdica
Council of India for the PG course in MM MS as also the
student-teacher ratio of 1:1 virtually negate the right to
adnmission to a seat falling vacant in the mdst of or
towards the end of the academic year to which it pertains.
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In Ajay Pradhan's case, the H gh Court dismssed the
wit petition principally on the ground that in terns of r
10 of the Rules he was not entitled to any relief. Dr. T.N
Singh, J. speaking for hinself and Ram Murti Rastogi, J.
construed the words 'filled up in that year’ inr. 10 as
meani ng that a vacancy in any particul ar academ c year nust
be filled up in that year. According to him the power to
admit a student under r. 10 must be availed of either before
the academ c year commences or very soon thereafter, so that
a candidate placed in the waiting list admtted under r. 10
does not suffer serious loss of study due to belated
adm ssion. Further he rightly observes, the second part of
r. 10 mandates that if any seat has not been filled up in
the academ c year to which it pertains, the exercise cannot
be undertaken in the succeeding year and it furnishes the
rati onal e behind the provision, and said:

"An academ c course cannot be conpressed to acconmodate
any particular ~candidate who 6 cones |ate. Because, no
separate ‘or "special’ arrangenent can be nmde for a
| at econmer for inparting instructions to him Any other view
woul d not nake a reasonable readi ng or construction of the
Rule in its context and setting for each candi date has to be
not only exam ned periodically with respect to instructions
imparted, the pre-requisite therefore has also to be
fulfilled by renderinginstructions to himduring the whole
period of the course. W have no doubt that when a seat is
allotted a date has to be specified by which it has to be
avail ed. Therefore, it shall not be deened 'filled up’ if it
is not availed. Indeed, it woul dthen become the duty of the
concerned authority to fill up the sane by offering it to
any other eligible candidate according to nerit. I'n such a
case, a decision has obviously to be taken to do so. either
bef ore the session conmences or very soon thereafter so that
the new comer does not suffer serious |oss of studies due to
bel at ed adm ssion."

We are in conplete agreement with the view expressed by
the | earned Judge.

PG NO 290

We shall now deal with a couple of decisions to which we
were referred to by learned counsel for the appellants
during the course of their arguments. |t was submitted that
the Hi gh Court has consistently been taking a view that it
has the power as well as the duty to issue an appropriate
wit, direction or order for the 'backlog’ of seats to  be
filled up whenever it finds that the authorities have “acted
in violation of the nornms prescribed by the relevant rules
and a deserving candi date has been wongly deni ed adm ssion
to such a professional course of studies. It seemngly
appears to be so, but on closer scrutiny the decisions
relied upon are clearly distinguishable on facts.

There are three decisions we must nention: “Dr. Ms.
Unilla Shukla v. State of MP. & Os., (Msc. Petition No.
297/ 83 deci ded on 17.4.84); Rekha Saxena v. State of MP. &
Os., [1985] MPLJ 142 and Dr. Sunil Gaj endragadkar v. State
of MP., (Msc. Petition No. 57/85 decided on 11.3.85). In
Dr. Umlla Shukla's case, the facts were these. Dr. Ms.
Umlla Shukla had applied for admi ssion to the PG course in
M5 in Gynaecol ogy and Obstetrics as well as to the Diploma
course in that discipline in GR Medical College, Gwalior
for the academ c year 1983-84. It was not in dispute that
there were 7 Lecturers in Obstetrics & Gynaecology in that
Col I ege and as such 7 students had to be admtted for the PG
course in M5 in Gynaecol ogy and Cbstetrics. As per r. 2.2 of
the Rules the State CGovernment had fixed the ratio of 2/3rd
for the merit candidates and 1/3rd for the candidates in
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Government Service as Assistant Surgeons or equival ent
posts, for adnission to Post-G aduate course in Gynaecol ogy.
No rul es had been franmed for working out the ratio of 2/3rd
and 1/3rd. Dr. Ms. Umlla Shukla stood fifth in the nmerit
list. However, the authorities did not select her for the
studies in MsS course in Obstetrics & Gynaecology for the
academ c session starting from August 1983 but gave her
adm ssion to the Diploma course. She nade a representation
that she shoul d have been given admi ssion to the PG course
in M in Qobstetrics & Gynaecology and not to the Diploma
course, contending that there was no justification now the
ratio of 4:3 had been worked out. The Government however
rejected the representation and there- upon she npbved the
Hi gh Court. The H gh Court allowed the wit petition and
struck down the decision of the State Governnent dated
August 30, 1983 fixing the ratio at 4:3 as being wholly
arbitrary and without any rational basis, and held that the
rati o shoul d have been 5: 2.

C.P. Sen, J. speaking for himself and R C. Shrivastava,
J. explained that 2/3rd of 7 cane to 4.666 while 1/3rd was
2.333. and the question was nowthe figure had to be rounded
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off for filling up the 7 seats. The | earned Judge expl ai ned
that the proper nethod would be that if the figure is nore
than half the sane has to be rounded off as 1 while if the
figure is less than half it is not to be reckoned. The High
Court accordingly issued a wit in the nature of mandanus
directing the GCGovernnent to give adnmission to Dr. Ms.
Umlla Shukla to the Post-G aduate course in Cbstetrics &
Gynaecol ogy and permit her to appear at the MS exam nation
in that discipline. It is however necessary to observe that
the |earned Judge nentioned that out of 7 seats for the PG
course of studies in hstetrics & Gynaecol ogy, one seat had
been kept vacant probably because of the filing of the wit
petition by Dr. Ms. Umlla Shukla and therefore there
could be no inpedinent to the grant of adm ssion to her and
cited a precedent under simlar circunstances during the
earlier year. Dr. Mss Sushma Dixit had been admtted to the
M5 course in Obstetrics & Gynaecology because one of the
candi dates sel ected had gone abroad without perm ssion and
her admi ssion had been cancelled. He further pointed out
that Dr. Ms. Umlla Shukla was pursuing her studies in the
Di pl ona course in Cbstetrics & Gynaecol ogy and the syl l abus
inthe Msin that discipline for the first year was the sane
and therefore there could be no difficulty in her way in
determining the percentage of attendance to nmake her
eligible to appear at the exam nation. The decision in Dr.
Ms. Umnmlla Shukla 's case therefore turned on its. own
facts.

The deci sion in Rekha Saxena's case was an aftermath of
the decision in Dr. Ms. Unilla Shukla’s case Dr. Rekha
Sexena had applied for admission only to the Diplona course
in Gynaecol ogy & Obstetrics and she rightly contended  that
the ratio for the P.G course in MG between nerit candidates
and Assistant Surgeons should have been 5:2 and she being
placed at serial No. 4 in the nerit list, should have been
adnmitted to the Diploma course. She conplained that after
Dr. Unmilla Shukla was given adnmission to the M5 course, she
made an application that she be given provisional adm ssion
to the D ploma course on the assurance that if ultimtely
Dr. Umlla Shukla had to come back to the Diploma course
she woul d wal k out and further that she could not claim any
stipend for the period of her studies, and that though the
H gh Court allowed the wit petition of Dr. Umilla Shukla
and the College Council recommended her case for adm ssion




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 11

to the Diploma course, the authorities turned down her claim
on the ground that she could not be given adnmission in 1984
against the quota for the acadenic year 1983-84. The
petitioner in her rejoinder pointed out the instance of Dr.
Mss Sushnma Dixit who was given admi ssion to the M5 course
in Gynaecology & Obstetrics in the month of March 1983
PG NO 292
though she was doing her Diplona course for the academc
year 1982-83, and nmde a grievance that she was being
discrimnated against as the authorities were adopting
di fferent yardsticks in her case. In the return filed by the
State CGovernnent, the facts were not disputed. Al that was
said was that against the aforesaid judgment of the High
Court in D. Ms. Umlla Shuklas case, the State
CGovernment had taken an appeal to the Suprene Court and
therefore her seat in the Diploma course was kept vacant and
had not been declared to be available for any other
candi date. Upon this basis, it was asserted that as there
was no seat vacant, no adm ssion could be granted to Dr.
Rekha Saxena. At the hearing of ‘the wit petition the
Government’s —appeal in Dro Ms.- Umlla Shukla’s case was
still pending.

GL Oa, Actg. Q). speaking for hinmself and Ranpa
Singh, J. allowed the wit petition and directed that the
petitioner Dr. Rekha Saxena be given provisional adn ssion
to the Diploma course in the vacancy caused on adnission
being granted to Dr. Ms. Umnlla Shukla tothe M5 course.
The High Court repelled the contention that the petitioner
was a candidate for adm ssion to a course for the academc
year 1983-84 and could not be admitted in the year 1984, and
observed

"It is strange that this request of the petitioner dated
26.8.1983 was ultimately turned down by the respondents by
an order dated 25.4.1984, practically eight nonths  after
this prayer was nade by the petitioner. This delay in taking
a decision on such matters when every day that passes in the
life of a professional candidate is materially speaks
vol unmes about the efficiency of this departnent  and the
rejection is on this basis that the petitioner was selected
for the year 1983 and could not be admitted in the year
1984. This logic of this order, it appears, is not defended
in the return and a new defence has been raised in- the
return that as the case of Dr. Snt. U milla Shukla i's not
yet finally decided and is pending in the Suprene Court, the
seat has not been declared vacant although it is not
di sputed that the seat is and was vacant in fact.” It is
peculiar that if Dr. Snt. Umnmlla Shukla could be given a
provi sional adm ssion, why the petitioner could not . have
been given provisional adnission i mediately when she had
herself offered in terns which would throw no liability on
the respondents if ultimately she had to go back, - but it
appears that her application was not considered and
ultimately practically nmajor part of the session was wasted
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and then the refusal was on the ground of delay for which
t he authorities thenselves were responsible. It is,

therefore, plain that this kind of attitude could not be
justified."

It was then observed:

"It is also interesting that in fact the selection of a
candidate for admission to a courseis for the acadenic
session which is August 1983 to August 1984 and, therefore,
when this order in April 1984 was passed, the session was
still in the offing and if the petitioner was granted
admi ssion, there was no question of consideration of nerit
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for the year 1984. It is also plain that the seat renmined
vacant as Dr. Sm. Urmlla Shukla had been admtted in the
M S. Course.’

Incidentally, the High Court was not inpressed with the
subm ssion made on behal f of the Governnent that there was
no declaration that the seat in the D plom course had
fallen vacant and therefore there was no question of giving
admi ssi on to the petitioner, observing t hat f or mal
decl arati on of vacancy was too abstract a concept to deprive
a candidate adnission to the P.G Course or Diploma course
to which he is entitled, merely on the ground that the
vacancy pertained to the academ c year which had gone by or
that no additional seat in the new year could be created
wi t hout sanction of the Medical Council of India. In comng
to the conclusion that it did, the Hgh Court mainly relied
on certain observation nmade by this Court in Punj ab
Engi neering College v. Sanjay Gulati & O's., [1983] 2 SCR
801, and in particular to the follow ng observations:

"Those who infringe the rules nmust pay for their |apse
and the wong done to the deserving students who ought to
have been adnmitted has to be rectified. The best solution
under the circunstances is to ensure that the strength of
seats is increased in proportion to the wong adm ssions
made. "

W need not enter into this controversy. Wat is of
significance is that in Rekha Saxena's case the seat
occupied by Dr. Unilla Shukla in the D plona course in
ostetrics & Gynaecology was kept vacant and therefore there
was no | egal inpedinent for the Hi gh Court to have issued a
direction for the adm ssion of Dr. Rekha Saxena
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In Sunil Gaj endragadkar’s case, the facts were nore or
| ess these. One Dr. Laxm Jain did not join the P.G ' course
in MDin General Medicine for the acadenic year 1983-84 and
the College Council on Decenber 22, 1984 decided to cance
her adm ssion w.e.f. August 1, 1984. But the vacancy caused
thereby was not notified or advertised. The H gh Court
relying on Rekha Saxena's case repelled the contention of
the Government based on r. 10 that a seat falling vacant in
a particular year can only be filled up.in that year and the
Suni|l Gaj endragadkar could not be admitted in the acadenic
sessi on 1983-84 whi ch comenced from August 2, 1983.

Oza, CJ. speaking for hinself and Ram Pal Singh, J
repel | ed the contention of the Governnent that t he
petitioner being a candidate for admssion to the P.G
course in MDin General Medicine for the acadenic year 1983-
84, could not be considered for admi ssion in the year 1984-
85 relying on the earlier decision in Rekha Sexena's . case
based on the observation of this Court in Punjab Engineering
College that "those who infringe the rules nust pay for
their | apse and the wong done to the deserving students who
ought to have been admitted has to be rectified. The best
solution wunder the circunstances is to ensure that the
strength of seats is increased in proportion to the wong
adm ssi ons made", and quoted from Rekhu Saxena’'s case:

“"I'n the present case, as it is clear that in the vacancy
of Dr. Umlla Shukla the petitioner was entitled to
admi ssion imrediately in August 1983 itself, and if the
respondents had chosen to keep her away by not considering
her prayer, it could not be contended that nowit is too
late for her to be admtted."

The | earned Chief Justice largely relied on the concept
of justice and fairness. He adverted to the fact that the
College Council took a decision on Decenber 22, 1984
creating a vacancy w. e.f. August 1, 1984 i.e. comencenent
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of the next academ c session. Although Dr. Laxm Jain did
not join the P.G course in MD in General Medicine in August
1983, her seat was in fact vacant, but due to apathy and
lethargy of the authorities no steps were taken to fill up
the seat in that year in terms of r. 10. On the | anguage of
r. 10, we find it difficult to sustain the action of the
authorities in naking the seat available from August 1, 1984
i.e. commencenent of the next academ c year, or the view
expressed by the H gh Court.

In the appeal preferred by Dr. Sanjay Kumar Shrivastava
it is conceded by |earned counsel appearing for the State
CGovernment that there is no provision which enmpowered the
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State Government to transfer a seat in the P.G course in
MY M5 reserved for a nedical college to another nedica
college. It nust therefore follow that the High Court was
obviously wong in holding that the seat occupied by Snt

Dhur upkar  had been transferred with her when the sane was,
in fact, available. On the construction that we place on r.
10 of the Rules, the appellants are not entitled to any
relief. Cbviously, the _seat that ~becane vacant in the
academ c year 1986-87 cannot now filed in ternms of r. 10.

W w sh to inpress upon the State Governnment of Madhya
Pradesh the desirability of taking i mediate steps under r
10 of the Rules to/fill up the vacancy in the P.G course in
MY M5 or the diploma course of studies in a particular
di scipline, the monent the seat in a medical college in that
discipline is available in a nmedical college in any
particul ar academ c year. The State Government shoul d ensure
that the authorities charged with the duty of granting
admi ssion to students under r. 10 of the Rules nust act with
due pronptitude, and should not by their Ilethargy or
i nacti on deprive an otherw se nmeritorious candi dat e
adni ssion to such a higher course of studies to which he was
otherwise entitled. Perhaps, the solution lies in naking a
suitable provision in the Rules providing for a reasonable
period, say fifteen days, within which the authorities ought
to exercise their powers under r. 10 of the Rules, failing
whi ch the seat avail abl e woul d be deened to have been filled
by the candidate placed first in the waiting list strictly
according to nmerit.

In the result, the appeals nust fail and are dism ssed.
There shall be no order as to costs.

R S. S Appeal s di sm ssed.




