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ACT:

The Right of Prior Purchase Act (J. & K. Act 11 of 1993), s.
15 (fourthly)-Scope of-Clause if violates Art. 19(1)(f) of
the Constitution.

HEADNOTE:

The second respondent sold her house to the appellant. The
first respondent filed a suit for possession of the house on
the ground that she had a right of prior purchase under s.
15 (fourthly) of the Right of Prior Purchase Act 1993,
because, her house and the house(in question had a comon
outer entrance within the neaning of that clause 'The suit
was decreed. In appeal to this Court it was contended that:
(1) On a proper construct-ion of the clause such an entrance
would not give rise to a right of pre-enption unless the
ower claimng the right and the owner of ~the house in
guestion jointly owned the common outer entrance, and, (2)
the clause as interpreted by the Courts below violated Art.
19(1) (f) of the Constitution and was therefore ultra vires.
HELD: (1) The cl ause provides that where the W is of
property having a conmmon outer entrance wi'th ot her
properties, the Tight of prior purchase shall vest in_ the
owners of such properties. There is nothing in the section
to warrant the construction that such a right would vest
only if the conmon outer entrance is jointly owned by the
owners of such houses. [275H

(2) In the case of properties having a common entrance, the
owners of the buildings would stand nore or less in the
position of co-sharers and the right of pre-enmption is
sustai nabl e as a reasonable restriction. [278E]

Bhau Ram v. Baijnath, [1962] Supp. 3 S.C R 724, foll owed.

Bi shan Singh v. Khazan Singh, [1959] S.C.R 878, referred
to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 524 of 1966.
Appeal by special |eave fromthe judgment and order dated
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December 2, 1964 of the Jammu and Kashmir H gh Court in
Cvil First Appeal No. 7 of 1964.
B. C Msra, S K Mhtaand K L. Mhta, for the
appel | ant .
M C. Setalvad and Mbhan Behari Lal, for respondent
No. 1.
The Judgrment of the Court was delivered by
Shel at J. Respondent No. 1 Mbd a suit in the Court of Addi-
tional District Judge, Jammu for possession of the house in
di spute, owned by the second respondent and sold by her to
the appellant. The cause of action pleaded was that
respondent No. 1 had a right of prior purchase under section
15 (fourthly) of the
274
Ri ght of Prior Purchase Act, Il of 1993 as her house and the
house in question had a comrn outer entrance wthin the
meani ng of that clause. ~The trial court and the H gh Court
on evidence held that the two houses had a comon outer
entrance and decreed the suit on respondent No. 1 paying the
sale price of Rs. 13,000/-. Hence this appeal by specia
| eave.
On behal f of the appellant, the vendee, M. Msra raised two
questions (1) that ~on a proper construction of S 15
(fourthly) this was not a case of the two houses having a
conmon outer entrance as that clause requires that such an
entrance nust be owned jointly by the owners of such two
houses, and (2) that section 15 (fourthly) is ultra vires as
it offends Art. 19(1)(f) and constitutes an Unreasonable
restriction on the appellant’s right to property.
The evidence shows that the entire property  consisting of
these two, together with other houses in the vicinity were
owned at one tine by wtness Mhinder Nath and one Uttam
Chand. Subsequently they sold some of them To give to
t hese houses access to the public road, called t he
Secretariat Road, they retained to thensel ves the ownership
of the lane but granted a right of way thereon to the said
vendees. The lane ends as a blind alley where 'the two
houses are situate. The plan produced during the /tria
shows that there is first a common outer entrance through
which one enters into this lane fromthe Secretariat Road
and at a distance of about 10 yards there is another such
entrance marked ' common entrance’ in the plan through which
one enters into the alley and on which the doors of  these
and certain other houses open. During the course of the
trial, the trial Judge made | ocal inspection and recorded
his inspection note which was adnmitted by the parties as
correct. The inspection note is as follows :-
"On spot | find that there is a combn outer
entrance fromthe street to nunber of houses
and then again about 1 0 yards fromthe comon
outer entrance there is another conmon @ outer
entrance of six houses and there is a ' street
whi ch ends at the houses of the plaintiff and
the suit house. At the end of the street the
outer door of the plaintiff and the suit house
abut ".
There is thus no roomfor dispute that the said passage
leading to the said Secretariat Road has two conmon
entrances, one where it opens on to the said Road and the
ot her at a distance of about 10 yards therefrom Apart from
the inspection note, the parties led oral and docunentary
evidence on a consideration of which the trial Judge
recorded the following finding :-
"Both the parties agree with this note and
they admt that there is a comon outer
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entrance from the Minicipal Street to the
plaintiff’s house and the suit house. The
difference between the plaintiff's case and
t he defen-
275

dant’ s case as nade out by the counsel for the
defendant is that the plaintiff’s house and
the defendant’s house both open into the bl ank
all ey (kucha sarbasta) and into the same alley
opens some nore houses. The plaintiff has not
shown that the alley was the private property
of the owners of the houses which abut on

t hat . According to the statenent of Pt
Mohi nder Nath that alley belongs to him and
Pt . Uttam Chand. The owners of the houses

which abut in that alley are entitled to right
of way over it. As they are not owners of the
alley so according to the counsel for
defendant No. 1 the plaintiff is not entitled
to right of prior purchase on the basis of
their having a conmon outer entrance .... The
words -used in the subclause are that the
property sold and the property on the basis of
which  the right 1is exercised must have a
compn outer entrance. It is not essentia
t hat the street which leads from outer
entrance to the houses of the  plaintiff and
t he defendant shoul d be owned by thent
The Hi gh Court also cane to a similar finding and held that
once it had been shown that the owners of the four houses
abutting on that alley had exclusive right of way over it,
it was enough to vest in themthe right of pre-enption. The
Hi gh Court also held that it was not necessary to prove that
the conmon outer entrance was jointly owned by the owners of
the houses. It is therefore clear that the question raised
by the appellant was not that there was no conmon outer
entrance to the two houses but that on a proper construction
of s. 15 (fourthly), such a common outer entrance would not
give rise to aright of prior purchase unless  the owner
claiming such a right and the owner of the house in question
jointly own the conmon outer passage.
The construction urged before the trial court and the Hi gh
Court and rejected by both of themwas once again urged
before us by M. Msra. The |anguage of s. 15(fourthly) is

pl ai n. The section in unanbi guous | anguage provides that
"the right of prior purchase.................... shal | vest
Fourthly : \Were the sale is of property

having a conmon outer entrance with other

properties in the owers of such properties"”.
The section clearly says that where the sale is of property
having a comopn outer entrance with other properties, the
right of prior purchase shall vest in the owners of such
properties. There is nothing in the section to warrant. the
construction that such a right would vest only if the conmon
outer entrance is jointly owed by the owners of such
houses. What the section requires is the existence of a
comon outer entrance which need not be owned by the person
claimng the right of pre-enption. Wether L5Sup.C/67-5
276
there is such a conmon outer entrance which would attract
the provisions of s. 15(fourthly) would, therefore, depend
upon the facts proved in each case. In the present case,
both the trial court as also the High Court cane to the
conclusion fromthe evidence led by the parties that there
does exist a conmon outer entrance for both the houses.
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Not hi ng has been shown by M. Msra fromthe evidence which
woul d justify our disagreeing with that concl usion

Let us nowturn to the decisions relied upon by M. Msra.
In Naba and others v. Piara Mal and another(1), the High
Court of Punjab held that the entrance to the alley in
guestion was not ’'a conmon entrance fromthe street’ of the
pr e- enpt or and the vendor wthin the neaning of S.
13(1)(fifthly) of the Punjab Preenption Act, 1905. The
deci si on, however, turned on the facts and the situation of
the alley which was said to be the common entrance to the
houses in question. The Hi gh Court found that the evidence
led by the plaintiff was insufficient to prove that the said
alley was the private property of the owners of the houses
opening on to it or that none except the owners thereof had
free access to or right of way over it. Nor was it shown
that the houses at one tine constituted one building and
were subsequently subdivided and that the privacy of those
houses was ensured by the blind alley as it ordinarily would
be by the exi stence of a common entrance. |In Nanak Chand v.
Tek Chand and others(2), the right of pre-enption was
clainmed on the ground that there was a step leading to a
thara which forned part of the plaintiff's house and the
house in question. The Hi gh Court held that the step could
not be called either a ’'staircase’ or a common entrance from
the street within/'the nmeaning of s. 13(1)(fifthly) of the
Punj ab Preenption Act, 1905. |In Asa Nand v. Mahrmud(3), the
di spute was between two parties claimng the right of pre-
enption and the Hi gh Court rejected the defendant’s claimon
the ground that he had not even-the right of way over the
conpound and his use of it was only permssive. In Ram
Chand v. Ram Jowaya (4 ), the Punjab Chief Court held that a
public street leading fromthe nain road to two houses
cannot be considered a common entrance fromthe street and
that to bring a case withins. 1 3 (1) (fifthly) it  would
not be sufficient to prove that the street into which the
house sold and the house of the person claimng pre-enption
opened was common to the two properties or that each had an
entrance fromthat street. There nust be an entrance from
the street which is common to both properties.

None of these decisions, in our view, can assist, for, each
turned on its own facts which determned whether there was
in fact a conmon entrance within the nmeaning of the Punjab
Act .

(1) 912) 44 P. R 159.

(2) A 1.R 1927 Lah. 96.

(2) A 1.R 192) Lah. 278.

(4) [1912] |.C 484.
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In the instant case, there is the admtted evidence that the
alley, at the blind end of which the two houses are situate,
has a common entrance whi ch opens into a passage of about 10
yards where there is again another commpn entrance opening
on to the public road. It is also not in dispute that the
entire passage is owned by the original owners of the houses
opening into this passage and that at the time of the sales
of some of these houses they had granted a right of way over
this passage to themso that the said houses nay have access
from the public road. The said passage, therefore, is the
private property of the said Mhinder Nath and Uttam Chand
and the right of way over it is enjoyed only by the owners
of the houses opening on to it. The appellant did not raise
any dispute with regard to these facts. |Indeed, the only
guestion raised by her was that in order to constitute a
conmon outer entrance under s. 15(fourthly) such an entrance
must be owned jointly by the owner of the house in question
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and the owner claimng pre-enption. As aforesaid, both the
courts negatived the suggested construction and we think
that they were right for the plain words of the section do
not justify such a construction.

The question next is whether s. 15(fourthly) providing for
the right of prior purchase anbunts to an unreasonable
restriction. There can be no doubt that such a provision
ampunts to a restriction in the sense that a person
purchasing such a property has to give way to the person
claimng such a right. The nature of the right is expressed
in felicitous |anguage by Mahnood J. in CGovind Dayal v.
I nayatul | ah(1). The right of pre-enption, he observed : "is
simply a right of substitution, entitling the pre-enptor, by
neans of a legal incident to which sale itself was subject,

to stand in the shoes of the vendee in respect of all the
rights and obligations arising fromthe sale, under which he
derived his titles It is, ineffect, as if in a sale deed
the vendee’s name were rubbed out and preenptor’s nane
inserted in its place". This statenent was approved by this

Court in__Bishan Singh v. Khazan Singh(2), and the Court
sunmari sing the incidents of the right observed

"That the right of pre-enption is not aright to the thing
sold but aright to the offer of a thing about to be sold.
This right is called the primary or inherent right. The
pre-enptor has a /'secondary right or a 'renmedial right to
follow the thing sold. It is a right of substitution but
not of re-purchase, i.e., the pre-enptor takes the entire
bargai n and steps iinto the shoes of the original vendee"
That being the nature of the right, the next question is
whet her the restriction on the vendee's right of property
created by s. 15 (fourthly) can be said to be an
unreasonable restriction. A simlar

(1) [1885]1.L.R 7 All. 775, 809.

(2) [1959] S.C.R 878.

278

guestion in regard to a simlar provision in section 16 of
the Punjab Pre-enption Act, 1913 arose in Babu’' Ram v.
Bai j nath(1). Section 16 of that Act provided for pre-
enption on six grounds, the first, third, fourth and’ sixth
grounds being in favour of co-sharers, owners of  conmon
staircases, owners of comopn entrance from a street and
owners of contiguous property. The Court —held that the
first, third and fourth grounds of pre-enption did not
offend Articles 19(1)(f) and 14 and were valid. The Court
observed that the [aw under the first ground providing for
pre-enption by co-sharers inposed reasonable restriction in
the interest of the general public on the right under Art.

19(1)(f). If an outsider was introduced as a co-sharer in a
property it would nake commbn managenent extrenely difficult
and destroy the benefits of ownership in comon. The

advantage of excluding a stranger in the case of a
residential house was all the greater as it would avoid al

ki nds of disputes. The third ground which applied in a case
where the property sold had a staircase common wth other
properties stood practically on the sanme footing as that  of
co-sharers. Regardi ng properties having a cormbn entrance
from the street with other properties, the Court held that
that ground was similar to the first and the third grounds.
At page 741 dealing with the fourth ground, the Court
observed that the buildings were in a conmon conpound and
perhaps were originally put up by nmenbers of one famly or
one group wth a common private passage from the public
street. In such a case the owners of the buildings would
stand more or less in the Position of co-sharers, though
actually there nmight be no co-sharership in the house sold.
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Such a case woul d approximate to cases of a common staircase
and co-sharers and, therefore, the right of preenmption in
such a case was sustainable. The reasoning enployed in
uphol ding the validity of the fourth ground in s. 16 of the
Punjab Act would apply with equal force to the provisions of
s. 15(fourthly) before us. Consequently, the contention
that the inpugned provision anobunts to an unreasonable
restriction cannot be sustai ned.

Both the contentions raised by M. Msra fail. The appea
is dismssed with costs.

V.P.S. Appea
di sm ssed

(1) [1962] 3Supp. S. C. R 724.
279




