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PETI TI ONER
NATI ONAL | NSURANCE CO. LTD.

Vs.
RESPONDENT:
SUJI R GANESH NAYAK & CO & ANR
DATE OF JUDGVENT: 21/ 03/ 1997
BENCH

K. S. PARI POORNAN, SUJATA V. MANOHAR

ACT:

HEADNOTE

JUDGVENT:
JDGMENT
AHVADI , CJI:

Speci al Leave granted.

The respondent « No.1 Sujir ~Ganesh Nayak & Conpany is a
registered partnership with its head office ~at Quilon
carrying on business in.inport and export of Cashew. It has
four factories at  Kunni kode, Ml avana, perunpuzha and
Ayathil for processing cashew. The respondent No. 1 obtai ned
two fire policies from the appel I ant -~ | nsurance | Conpany
dated 5.1.1976 and 2.5.1977 both for  a period of twelve
nont hs, and for the anmount of Rs. 6, 00, 000/ - and
Rs. 1, 20, 000/ - respectively. Both the policies had a Ri ot and
stri ke Endorsenent to the followng effect:

"R ot & Strike Endor senent-1n

consi deration of the payment of the

sumof Rs.... additional prem um

it is hereby agreed and declared

that notwithstanding anything in

the witten policy contained to the

contrary the insurance under the

policy shall extend to cover Riot

and strike damage which for the

purpose of this endorsenment shal

nean (subject always to the specia

condi tions hereinafter contained).

Loss of or danmage to the property

i nsured directly caused by: -

1. The act of any person taking

art together with others on any

di sturbance of the public peace

(whether in connection wth a

strike or lock-out or not) not

being an occurrence nentioned in

condi tion 6 of t he speci a

condi tion thereof.

2. The action of any lawfully

constituted aut hority in

suppr essi ng or attenpting to

suppress any such di sturbance or in

m ni m sing the consequences of any
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such di sturbances.

3. The wi |l ful act of any striker

or | ocked out worker done in

furtherance of a strike or in

resi stance to a | ock-out.

4. The action of any lawfully

constituted authority in preventing

or attenpting to prevent any such

act or in m ni m si ng t he

consequences of any such act."

The Special condition No.5 (i) (b) which is relevant

for the determ nation of the appellant’s case is as under

" SPECI AL CONDI TI'ONS

For t he pur poses of this
endor senent but not otherw se there
shall be substi t ut ed for t he

respectively nunbered Condition of
the policy the foll ow ng: -

CONDI'TI ON' 5.
(i) “_This insurance does not cover
(a)

(b) Loss or damage resulting from

total or partial cessation of work

or the retarding or interruption or

cessation of any process or

operation.

(c)

(d) -

(e) - - -

The workers of the respondent No.1 raised a demand for
hi ke in wages during the period therewas no work and this
demand led to a strike. The matter was taken up. by the
Di strict Labour officer for conciliation and was thereafter

dealt with by the Labour Commi ssioner as well as by the
M nster for Labour. The striking workers physical |y
obstructed the novenent of goods . By a letter dated

28.4.1977, the respondent No.1 ‘inforned the appellant that
the staff nmenbers and |abour in its factories have gone on
strike from 26.3.1977 and that the striking workers have
restricted the novenent of the goods lying in the baskets
are exposed to the risk of deterioration-and damage. By a
letter dated 10.5.1977, the appellant comrunicated to the
respondent No.1 that the 1oss sustained by the respondent
No. 1 was not covered by the policy. The respondent No.1 by a
letter dated 17.8.1977 asked the appellant. for an advance
Payment of Rs. 4,00,000/- and by another letter dated
25.8.1977 asked for paynent of Rs.4,28,827.01p. By the
letter dated 22.9.1977, appellant reiterated that in view of
condition 5(i)(b) of the Riot and strike Endorsenent, the
| nsurance Conpany had no liability for the loss incurred by
the respondent No.1. On 25.10.1978, the respondent. No.1
served a legal notice. The suit for recovery of the claim
was filed on 2.6.1980.

The appellants contested the suit inter alia on the
ground that the suit was barred by Iimtation as well as by
condition No.19 of the policy and on the ground that the
claimmade by the respondent No.1 was not covered by the
policy. Condition 19 of the policy which was set up by way
of defence runs as under

"Condi tion No. 19 - In no case

what ever shal | the conpany be

liable for any | oss or damage after

the expiration of 12 nonths from

the happeni ng of | oss or the damage
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unless the claimis the subject of

pendi ng action or arbitration."

On behal f of the respondent No.1l, it was contended that
Condition No.19 was hit by section 28 of the contract act
I nasmuch as it seeks to shorten the time within which | ega
action can be conmenced fromthat provided under the | aw of
l[imtation. Further, the respondent No. 1 reiterated that
the claim was covered by the two policies. The Trial Court,
vide its judgnment dated 30th June, 1986, observed that
condition No. 19 was not hit by section 28 of the contract
Act and further that the suit was otherwise barred by
[imtation as the claim was repudiated by the letter dated
10.5.1977 and the suit filed on 2.6.1980 was after a | apse
of nore than three years fromthe date of such repudiation .
The Trial Court also found that the danage was not covered
by the Insurance Policy in view of the special Condition
5(i)(b) of the Riot and Strike Endorsenment. In appeal, the
H gh Court allowed the claimholding that the condition No.
19 could 'not limt the period during which the suit was to
be filed and that it sinmply required the respondent No.1
to make its claimknown wi'thin the period of 12 nonths from
the happening of the loss or damage. It also reversed the
finding of the Trial Court that the claimwas not covered by
the two policies. so far as limtationis concerned, the
Hi gh Court further observed that the letter dated 10.5.1977
could not be read as a letter of repudiation of claimas by
then no clai mwhatsoever was preferred by the respondent
No.1l and further that in any case the |ast date of three
years from 10.5. 1977 fell withinthe sumer vacation and the
suit filed on 2.6.1980 on reopening of the Court was w thin
[imtation.

In the present appeal, the appellant contended that
condi tion No.19 extinguishes the right of the assured as the
suit was not filed within 12 nonths fromthe day when the
| oss or damage had occurred. It is further reiterated in the
appeal that special Condition 5(i)(b) of the Riot and Strike
Endor senent excludes the claim_ of the respondent No.1 from
the scope of two Insurance Policies.

Section 28 of the contract Act may be quoted now before
going into further discussion :

"Section 28. Every agreement, by
whi ch any party thereto is
restricted absol utely from

enforcing his rights under or in

respect of any contract, by the

usual | egal proceedings in the

ordinary tribunals, or which linmts

the time within which he may thus

enforce his rights, is void to that

extent."

Oh a plain reading of the relevant part - of this
provision it seenms clear that if the agreement seeks to
shorten the time fromthat prescribed by law, it would fal
within the mschief of this provision. Before the High
Court, the appellant relied on a full Bench decision of the
Punjab Hi gh Court in Pearl |nsurance Conpany V. Atmaram (AR
1960 Punjab 236) Were in it was held that such a clause did
not limt the time wthin which the insured shall enforce
his rights but only limted the period during which the
contract will remain alive and hence such a clause was not
hit by section 28 of the contract Act. The respondent No.1
on the other hand placed reliance on Secretary, Taluka
Agricultural Produce Cooperative Marketing Society Ltd. V.
New | ndi a Assurance Conpany Limted(1989 ACJ 26) wherein the
H gh Court of Karnataka held that the period of linmitation
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despite such a Condition of twelve nonths was three Years as
provided for in Article 44 of the Limtation Act. The High
Court foll owed the decision of this court in Food
Corporation of India V. New India Assurance Co. (19994) 3
sec 324, wherein the real nature of the restriction placed
by section 28 was exam ned and the effect of such a cl ause
in reducing the period of limtation was consi dered. Before
us, two other decisions cited were, The Vul can I nsurance Co.
Ltd. V. Mharaj Singh and Another, (1976) 1 SCC 943; and The
Baroda spinning & Weaving Co. Ltd. V. The Satyanarayan
Marine & Fire Insurance Co. Ltd., 1913(15) Bonbay Law

Reporter 948. In the letter case, the Clause in question
read thus:
"12. Forfeiture -- If the claimbe

nmade and rejected and an action or

suit be not comrenced within three

nmont hs after ~such refection sal

benefit under this policy shall be

forfeited. "

The ‘clause neant nothing nore than this, nanely, if the
suit is not filed withinthree nonths of rejection of the
claim the rights under policy will be forfeited. The Bomnbay
Hi gh Court follow ng certain English decisions held that the
contract Act as the dause did not restrict the limtation
but merely extinguished the right.

In Baroda Spinning & Waving Co. Ltd. (supra), in the
H gh Court of Bombay the five insurance policies provided
that 'if the claim be nade and rejected and action or suit
cannot be conmmenced within three nonths after such refection
all benefits wunder the policy shall be forfeited'. On the
suit being filed three nonths after the rejection of the
claimthe High Court held that the said condition was not
within the scope of section 28 of the contract Act since
that section spoke about enforcement of a subsisting right
and not a right which stood extingui shed on the repudiation
of the claimand the action not having been conmenced within
a period of three nonths. In taking this view the Hi'gh Court
referred to an earlier decision in Hirabhai v. Manufacturers
Life Insurance Conpany (1912) 14 B.L.R 741 wherein the
cl ause was:

"No suit shall be brought against

the conpany in connection with the

said policy later than one year

after the time when the cause of

action accrues."

The view taken was that the clause was intended to
convey that if no suit was instituted within a year than
neither party shall be regarded as having any subsisting
right against the other to enforce the contract. The
correctness of this view was doubted as it was felt that the
clause did not operate as a release of forfeiture of the
rights of the assured but was intended to linit the tinme for
filing of the suit and fell within the mschief of section
28 of the contract Act and was therefore void. Batchelor J.
who was party to the decision in Hrabhai’'s case al so agreed
that the viewtaken in that case was difficult to sustain
It would seemfrom these two decisions that wunless the
| anguage of the clause in a contract is susceptible of the
nmeaning that it releases or forfeits the rights on the
expiry pf the stipulated period the same would fall within
the net of section 28 if the clause nerely restricts the
period within which action should be conmenced.

However, strong reliance was placed on the decision of
this Court in Vulcan Insurance Case (supra) in which clause
19 of the policy was verbatim the sane as in the present
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case. Relying on that <clause this Court observed in
par agraph 23 as under

"W do not propose, as it is not

necessary, to decide whether the

action comenced by respondent No.1

under section 20 of the Act for the

filling of t he arbitration

agreenment and for appointnment of

the arbitration agreenment and for

appoi nt nent  of arbitrators was

barred wunder clause 19 of the

policy. It has been repeatedly held

that such a clause 'is not hit by

section 28 of the contract Act and

is valid".

Counsel for the respondent cont ended t hat t he
observation was clearly in the nature of an obiter dicta and
did not~ lay down the correct llaw. That was a case in which
respondent No.1 had entered into a contract with respondent
No. 2 for ' taking advances of the security of the factory
Prem ses, plant, nachinery, stock-in-trade, etc. A nortgage
was executed by him in favour of the respondent-bank. The
bank insured the nortgage properties fromtime to time with
t he appel | ant-conpany under different insurance policies,
the ternms whereof 'being same . Afire broke out in the
factory prenises and the insurance conpany was duly informed

The surveyor estimated the loss at™ Rs.4620/- without
prejudice to the terns and conditions of the policy . After
sorme correspondence, t he appel’ | ant -i nsurance conmpany
repudi ated the claim under~ the terms of the policy.
Ther eupon respondent No.l1l wote to the -insurance conpany
that since it had repudiated the claim, a difference had
ari sen between the parties and appointed-a sole arbitrator
to decide the dispute. At the sane-tine it mentioned that if
the insurance company desired to nominate an arbitrator it
may do so . The insurance conpany however took the stand
that since it had repudiated the claim the arbitration
clause in the policy was rendered inoperative and no
arbitration proceedings could |legally be initiated. This |ed
to the respondent No.1 filing an application under section
20 of the Arbitration Act, 1940. The application was
contested. The trial court held that on the repudiation of
the claimunder clause 13, the dispute fell within the scope
of the arbitration clause 18 but was barred by limtation in
view of clause 19. on appeal, the Del hi H gh Court held that
clause 18 was restricted in its scope and did not attract
all kinds of disputes and differences yet reference to he
arbitration is not ousted and the arbitration clause remains
operative unless barred by clause 19 and in the instant case
it was not barred since respondent No.1l had commenced the
arbitration process which was pendi ng when the time ran out.
The High Court, therefore, reversed the trial court order
and remanded the case for appointment of arbitrators. The
i nsurance conpany carried the matter to this court. Wile
dealing wth the submssions at the Bar, this court
paragraph 8 of the judgment observed that only one point
need be decided, nanely, whether in view of the repudiation
of the liability under clause 13, a dispute was raised which
could be referred to arbitration ? It also said that
incidentally reference will be nade to the other question as
to whether the proceedings were barred by clause 19 of the
policy? This court answered the first point in the negative
and hence no decision was necessary on the second point but
the court answered it only incidentally. This is also clear
fromthe observation extracted earlier.
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The next case we would like to notice is the Food
Corporation of India (supra); the abridged factual matrix is
that it, as principal, had appointed mllers for procuring,
hulling and supplying rice on certain conditions. On behalf
of these mllers the respondent insurance conpany executed
fidelity Insurance uarantee in favour of the appellant
hereunder the forner undertook to indemify the latter for
any loss suffered by the appellant by reason of branch of
agreenment. Under the terms of the guarantee when the
appel l ant found that it had suffered |osses on account of
breach of terns and conditions of their respective contracts
by the mllers it made demands on the insurance conpany to
indermify it. These demands were made well before the expiry
of six months from the date of term nation of the contract
with the concerned nmiller. The insurance conpany did not
satisfy the demands which led the appellants to file suits
to recover the | osses. Those suits were decreed in favour of
the appellants against the respondents including the
i nsurance conpani es. The insurance conpanies filed appeals
in the H gh Court which were all owed holding that the terns
of the guarantee concerned in each case did not entitle the
appellant to sue the insurance conpanies after ’'six nonth’
period from the date of ~termination of the respective
contracts with the rice mllers. The matter was therefore
carried in appeal to this Court.

Under the fidelity Insurance Guarantee the concerned
i nsurance conpany had undertaking to nmake good the | oss upto
the specified Iimt when clained by the appel lant, of course
subject to the restriction "that the Corporation shall have
no rights wunder this bond after the expiry of (period) six

nmonths from the date of termination of the contract, i.e.
the contract with the rice miller. On aplan reading of this
restriction clause, it 1is «clear that if the appellant

desired to enforce its rights under the contract, if should
do so within 'six months’ of the ternmination of the contract
and if it failed to do so its right under the contract would
extinguish. It was therefore, inperative for the appell ant
to lodge its claim with the insurance conpany within the
period of six nonths to assert its rights failing which the
right would stand forfeited. This Court, therefore, held
that the suits were barred under the restriction adverted to
since they where admttedly filed after the rights stood
ext i ngui shed on the expiry of six nmonths after the insurance
conpany repudi at ed the denands.

Sahai,J. who wote a separate but concurring judgnent
extracted the clause of the Fidelity |Insurance Quarantee
(which we have extracted earlier) and then posed the
guestion 'what does it nean? Wat is the inmpact of Section
28 of the Contract act on such clause? pointing out the said
section 28 was a departure fromthe English law (there/is no
such statutory bar in English law) the |[|earned Judge
observation that:

"Even though the phraseology of

section 28 is explicit and strikes

at the very root by declaring any

agreenment curtailing the nornal

statutory period of limtation to

be void the courts have been

i nfluennc by the distinction drawn

by English Courts in extinction of

right by agreenent and curtail nent

of limtation".

Referring to the |anguage of the various ternms of the
agreement, the | earned judge holds in paragraph 8 thus:

"Fromthe agreenent i is clear that
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it does not contain any clause
which could be said to be contrary
to Section 28 of the Contract Act
nor it inmpose any restriction t
file a suit within six nonths from
he date of determination of the
contract as clained by the conpany
and held by the H gh Court. What
was agreed was that the appell ant
woul d not have any right under this
bond after the expiry of six nonths
fromthe date of the term nation of
the contract. Thi's cannot be
construed as curtailing the nornal
period of [limtation provided for
filing of the suit. If it is
construed so it may run the risk of
being violative of Section 28 of
the 'Contract ~Act. It only puts
embargo on the right of t he
appellant-to make its clai mknown
not later of contract. It is in
keeping with the principle with has
been expl ai ned i n English deci sions
and by our /own court that the
i nsurance conpani es should not be
kept in dark for long and they nust

be apprised of  their liabilities
i medi ately both . for facility and
certainty. The Hi gh Court

erroneously construed it as giving

up the right of enforceability of

its claimafter six nonths."

Fromthe case lawreferred to above the |egal position
that emerges is that an agreenent which in effect seeks to
curtail the period of limtation and prescribes a shorter
period than that prescribed by law would be /void as
of fending section 28 of the Contract Act. That i's because
such a an agreenment would seek to restrict the party from
enforcing his right in Court after.  the period prescribed
under the agreement expires even-_t hough the period
prescribed by law for the enforcenment of his right has yet
not expired. But there could be agreenments which do not seek
to curtail the tinme for enforcenent of the right but which
provides for the forfeiture or waiver of the right itself if
no action is comrenced with in the period stipulated by the
agreement. Such a clause in the agreement would not fal
within the mschief of section 28 of the Contract Act. To
put it differently, curtailnent of the period of linitation
is not permssible in view of Section 28 but extinction of
the right itself unless exercised within a specified time is
perm ssible and ca be enforced. If the policy of insurance
provides that if a claimis nmade and rejected and no action
is conmenced wthinthe tine stated in the policy, the
benefits flowing fromthe policy shall stand extinguished
and any subsequent action would be time barred. Such a
clause would fall outside the scope of Section 28 of the
Contract Act. This, in Brief, seems to be the settled | ega
position. W may now apply it to the facts of this case.

Now l et us first notice the view expressed by the High
Court in the inmpugned judgnment. The finding on this issue is
avai l able in para 12 of the judgment which runs as under

“"In the instant case, clause 19 of

the contract of insurance only

states that the insured shal
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enforce his claim before t he
expiration of twelve nonths of the
dat e of happeni ng of the damage. It
does not expressly prohibit the
insured from filing a suit beyond
that period. Under the Limtation
Act, there is a specific article
for filing a suit for damages due
under the <contract of insurance.

Any cl ause in the contract of
i nsurance curtailing the period of
Limtation will be hit by Section

28 of the contract of insurance is
construed in such a way, it limts
the period of limtation to twelve
or damage and it would  seriously
prej udi ce t he rights of t he
i nsured. The insurer can very well
defeat the «claimof the insured by
rejecting the claim after t he
period of 12 nonths ~fromthe date

of happeni ng of t he | 0ss. ™
The High Court started with the analysis as to whether
the clause restricts -the peri od of [imtation or

extinguishes the right but wultinately 'rest its conclusion
on the finding that the contract is unconsci onabl e-a ground
which is not contended for by the parties.  The hi gh Court
further proceeds to say:

"Under Article 44(b) of~ the

Limtation Act, the period of

[imtation runs fromthe date of

rejection of the claim Thereafter,

it is clear that clause 19 of the

contract of i nsurance only

prescribes the period during which

the claimis to be preferred by the

i nsured bef ore t he i.nsurance
conpany and it does not, in any
way, curtail t he peri od of

[imtation prescribed under - the

Limtation Act for filing a suit of

the nature.™

The clause before this Court in Food Corporations case
extracted hereinbefore can instantly be conpared wththe
clause in the present case. The contract in that case said
that the right shall stand extinguished after six nonths
fromthe termnation of the contract. The clause was found
valid because it did not proceed to say that to keep the
right alive the suit was also required to be filed within
six nonths. Accordingly, it was interpreted to nmean that the
right was required to be asserted during hat period by
making a claimto the Insurance Conpany. It was therefore
held that the clause extinguished the right itself and was
therefore not hit by Section 28 of Contract Act. Such clause
are generally found in insurance contracts for the reason
the undue delay in preferring a claim may open up
possibilities of false clains which may be difficult of
verification with reasonable exactitude since nenories my
have faded by then and even ground situation my have
changed. Lapse of time in such cases may prove to be quite
costly to the insurer and therefore it would not be
surprising that the insurer would insist that if the claim
is not nmade within a stipulated period, the right itself
woul d stand extingui shed. Such a clause would not be hit by
Section 28 of the Contract.
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Keepi ng the above legal distinction in mnd we nmay not
consider the facts of the present case. The two insurance
policies were both for a period of twelve nmonths and bore a
"Riot and Strike' endorsenent convering danage caused by
riot and strike to the property of the insured. On account
of the strike in the unit from 26.3.1977, the production had
cone to a halt and as the nmanagenment was not allowed to
renove the goods the unit suffered heavy damage and | oss for
which a claimwas nmade which claimwas rejected by the
insurer. The insured served notice and then filed a suit.
One of the grounds on which the suit was contested by the
i nsurance conpany was based on the |anguage of clause 19 and
12 extracted earlier.

Clause 19 in ternms said that in no case would the
insurer be liable for ~any loss or a danage after the
expiration of twelve nmonths from the happening of |oss or
damage unless the claimis subject of any pending action or
arbitration. Here the claimwas not subject to any action or
arbitration proceedings. The clause says that if the claim
is not pressed within twelve nonths fromthe happening of
any | oss —of danage, the insurance conpany shall cease to be
liable. There is not disputethat no clai mwas nmade nor was
any arbitration proceedi ng pendi ng during the said period of
twelve nonths. The clause therefore has the effect of
extingui shing the right itself and ' consequently the
liability also. Notice the facts of the present case. The
i nsurance conpany @ was inforned about the strike by the
letter of 28.4.1977 and by letter  dated '1.5.1977. The
insured was inforned that under the policy it had not
liability. this was reiterated by letter dated 22.9.1977.
Even so nore than twelve nonths after on 25.10.1977 the
notice of demand was issued and the -suit ~was filed on
2.6.1980. It is precisely to avoid such delays and to
di scourage such belated clains that such insurance policies
contain a clause |like clause 19. That is for the reason that
if the claims are preferred with “pronptitude they can be
easily verified and settled but if it is the other way
round, we do not think it would be possible for the insurer
to verify the same since evidence nmay not be fully and
conpletely available and nenories may have faded. The
forfeiture clause 12 also provides that if the claimis nade
but rejected, an action or suit nust be —comenced wthin
three nonths after such rejection; failing which al
benefits under the policy would stand forfeited. So, |ooked
at from any point of view, the suit appears to befiled
after the right stood extinguished. That is the reason why
in Vol can I nsurance case (supra) while interpreting a clause

couched in simlar ternms this court said: " |t has  been
separately held that such a clause is not his by Section 28
of the Contract Act." Even if the observations nade are in

the nature of obiter dicta we think they proceed on a
correct reading of the clause.

For the foregoing reasons, we allow this appeal, set
aside the decree, order and judgments of the courts bel ow
and direct that the suit shall stand dism ssed with no order
as to costs throughout.




