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ACT:

Jammu  and Kashmir Arbitration Act 2002 (Smvt) Sections
8, 11, 20 and 41.

Arbitration Act, 1940--Sections 2(a), 18 and 20. Arbi-
tration clause in Contract--How to be construed.

Di spute between parties--\Wether referable to arbitra-
tion or not--Court to refrain fromexpressing opinion on
nerits of dispute.

Jurisdiction of Court to make interimorder--Only ’for
the purpose’ of arbitration proceedings--Not to frustrate
t he same.

HEADNOTE:

The appel l ant, a Corporation was created under the Jammu
JUDGVENT:
functions was to undertake the renoval and di sposal of trees
and exploitation of the forest resources entrusted to it~ by
t he Governnent.

The Corporation took a decision for the extraction of
timber of a total volume of 10.08 lakh c. ft. which included
the work of felling and renmoval of trees. The respondent an
approved contractor subnmitted his tender and was granted the
works contract initially with reference to 4 llakh c¢. ft.,
and subsequently he was entrusted with an additional work
for a further quantity of 2 lakh ¢c. ft. The respondent
conpleted the entire work under the contract. Thereafter, he
claimed that he was entitled to the renaining volune of the
work, namely, 4.08 lakh c.ft. as per the procedure,  prac-
tice, custom and usage extended to him The appellant denied
any such practice, customor assurance and said that a
deci sion had been taken not to work the area further till
the entire tinber already extracted was renmoved to its
destination. There was, therefore, no question of entrusting
the remaining work to anybody.

Paragraph 15 of the Tender Notice stipulated that:
"Extension for the additional volune in the coupe will not
be clained as a matter of right but nay be considered by the
Managenment where the achi evenent
381
is 100 per cent.'

The agreenent provided for arbitration
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which was contained in clause 42, and which stipulated:
“"that any dispute, differences or question that nmmy arise
was to be referred for arbitration to the Managing Director
of the Jammu & Kashnmir Forest Corporation.”

The respondent filed an application under sections 8, 11
and 20 of the Jammu and Kashmir Arbitration Act, 2002 (Snvt)
in the High Court for a direction to the Corporation to file
the agreenment and to refer the dispute to an arbitrator.

The High Court deprecated the attitude of the Corpora-
tion in not awarding the remai ning work to the respondent.
It held that the trees in question had already been marked
and had, therefore, to be felled 'one day or the other’, and
as the contractor’s achi evenmrent was 300 per cent he had al
the right to claimthe remaining work as provided in para-
graph 15 of the Tender Notice. The High Court also found
that as there existed a dispute touching the contracts
executed between the parties, it referred the matter wunder
cl ause 42 of the agreenent to the named arbitrator, nanely,
the Managing Director of the State Forest Corporation

The 'High Court went further and by an interim order
directed that the contractor be permtted to do the renain-
ing work of extraction of timber of standing marked trees
and the rates be determined by the arbitrator after hearing
both the parties pursuant to the said interimorder

Aggri eved by the aforesaid orders of the H gh Court the
appel | ant appealed to this Court by special |eave.

On the questions: (i) whether there was any subsisting
arbitration agreenent in respect of the matters sought to be
referred, and (ii) whether theinterimorder of the High
Court directing the respondent-to do the renaining work was
wi thout jurisdiction, and whether the respondent was enti-
tled to any conpensation for the work done.

Al'l owi ng the appeal, the Court,

HELD: [R S. Pathak. CJ and L.M Sharma, J. Mjority-Per
L.M Sharma. J.]

1. The claimraised by the respondent in his application
before the Hi gh Court is not covered by the arbitration
cl ause and cannot be
382
referred for a decision of the arbitrator. ~The order of
reference passed by the High Court has therefore to be set
asi de. [390F]

2. If the foundation of the claimof the respondent be
any alleged assurance or customor practice, it cannot  be
said that such claimarises out of the witten agreenent
between the parties; and so the prayer for reference has to
be rejected. If the case pleaded is true, the appropriate
forum for the respondent will be a Court of ‘Law directly
granting the relief in an appropriate |egal . proceeding
[ 388A- B]

3. The language of the termcontained in para 15 of the
tender notice is explicit in declaring that the contractor
would not be allowed to claimas a matter of right the
additional volume of work. Hs right extends only to a
consideration of his case by the nmanagenent when the ques-
tion of allotnent of additional work is taken up. But by the
application filed before the H gh Court the respondent did
not ask for reference of a dispute as to whether he is
entitled to consideration or not; the prayer is for refer-
ence of a higher claimof imediately getting the additiona
work, and this prayer has been allowed. This issue cannot be
said to have any connection with the 15th term of the tender
notice or any other provision thereof or of the agreenent.
[ 388D E]

4. In the absence of a repudiation by the Corporation of
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the respondent’s right to be considered, if and when occa-
sion arises, no dispute can be said to have arisen which may
be referred for arbitration. [390B]

5. In order that there may be a reference to arbitra-
tion, existence of a dispute is essential, and the dispute
to be referred nust arise under the arbitration agreenent.
[ 390C]

Set h Thawar das Pherunal v. The Union of India, [1955] 2
SCR 48 relied on.

6. There was no justification for the H gh Court in
deprecating the Corporation for not awarding the remaining
work 10 the contractor when it was |leaving the matter to be
deci ded by the arbitrator.. [387Q

7. A Court, while considering the question whether an
al l eged dispute between the parties has to be referred for
arbitration or not,” should refrain from expressing its
opi nion on the nerits of the dispute which may enbarrass the
arbitrator. [387G H
383

8. Section 18 deals with the power of the Court to pass
interim orders after award is actually filed in Court. So
far as clause (a) of Section 41 is concerned, it makes only
the procedural rules of the Cvil Procedure Code applicable.
The source of power to grant interimrelief cannot be traced
to clause (a), otherw se clause (b) would becone otiose. So
far as clause (b) is concerned, it circunscribes the Court’s
power within the limts indicating in the second Schedul e,
and further qualifies it by declaringin the Proviso that it
cannot be used to the prejudice of any of the powers of the
arbitrator. [391 D E]

H M Kamaluddin v. Union of India, [1983] 4 SCC 417 relied
on.

9. Interimdirections can be issued only 'for the pur-
pose of’ arbitration proceedings and not to frustrate the
same. [ 391E]

10. The H gh Court in the instant case, by granting the
interim relief, not in the shape of an injunction’/ in the
negative form but by a nandatory direction clothing the
respondent--plaintiff wth the right to do sonmething’ which
he could have been entitled to only after a final _decision
on the nerits of the case in his favour commtted a serious
error. [391G H
[ Per Sabyasachi Mukharji, J partly dissenting]

1. There was a dispute in the instant case, whether the
contractor was entitled to the grant of- the  additiona
volume of work. Such dispute was a dispute between the
parties in respect of the "works to be executed by the
contractor’. In that view of the matter and in the light of
clause 15 read with clause 17 of the Agreenent the dispute
was clearly referable to the arbitration of the -Managing
Director, Jammu & Kashmir State Forest Corporation. [397F (G

2. Endeavour should always be to find out the intention of
the parties, and that intention has to be found out by read-
ing the ternms broadly, clearly, wthout being circunscribed.
[ 398B- C]

3. An arbitration agreenent is one which is defined in
section 2(a) of the Arbitration Act, 1940 as a witten
agreement to submt present or future differences to arbi-
tration. There was, in the instant case, an arbitration
agreement that is to say, the parties had been ad idem The
agreement was in witing. It was not a contingent or a
future contract. It was a contract at present tinme to refer
the dispute arising out of the present contract entered into
by the parties as a result of which the
384
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contractor got a right or privilege to ask for consideration
of grant of the further work. It was not a nere right to get
the additional work. The anplitude of the arbitration clause
was wi de enough and should be so read. [397H 398A-B, C D

Set h Thawar das Pherumal v. The Union of India, [1955] 2
SCR 43 di sti ngui shed.

A M Mir & Co. v. Gordhandass Sagarmul|l [1950] SCR 792
at 798 and Heynan v. Darwins Ltd., [1942] Appeal Cases 356
at 368 referred to.

4. Though wunder section 41(b) the Court has power to
pass an interimorder or injunction or appointnent of re-
ceiver, the Section does not enmpower the Court to direct
execution of the contract, the extent of which is in dispute
and is a matter referable to be adjudicated by the arbitra-
tor. If the Court does so, then the decision of the dispute
becomes acadeni ¢ because the contract is executed. [399D E]

5. Were the question is whether the contract was to be
executed by the respondent, if the contract is in fact
executed 'by the respondent by virtue of the order of the
Court, then nothing remains of the dispute. There is nothing
arbitrable any nore | and proceedi ngs before the arbitrator
cannot be forestalled by interimorder by ordering execution
of the contract before it is decided whether the contractor
had any right to the contract for additional work in the
grab of preservation of the property. [399E-F]

6. The interimdirections given by the H gh Court that
the contractor be allowed to do the remaining work of ex-
traction of tinber of standing marked trees was beyond the
conpet ence of the Court. [399F-(F

7. 1t would be unjust to deprive any party of its dues
sinmply because the work has been done in viewof a wong
order or incorrect order of the Court of justice when there
was no stay. ]400B]

8. The work in the instant case, has indisputably been
done pursuant to an order of the Court of |law and the party
who has done the work must be paid its remuneration. [400C

&

ClVIL APPELLATE. JURI SDI CTION: Civil Appeal No. 2121 of
1989.

385

Fromt he Judgnent and Order dated 4.6.1987 of the Jammu
and Kashmir Hi gh Court in Application No. 180 of 1987.

Al'tar Ahmed and S. K Bhattacharya for the Appellant.

S.N. Kacker, E.C. Agarwala and Ms. Purnima Bhat for the
Respondent .

The foll owi ng Judgnents of the Court were delivered:

SHARMA, J. The present respondent who is an approved
contractor of the Jammu & Kashmir State Forest Corporation
(appellant before us) filed an application under ss. 8, 11
and 20 of the Jammu & Kashmir Arbitration Act, 2002 (Snvt.),
on the original side of the H gh Court of Jammu & Kashmr
praying for a direction to the Corporation defendant to file
an agreenent between themfully described therein, and to
refer the dispute nentioned in the application to an arbi-
trator. Janmmu & Kashmir Arbitration Act is simlar to the
Arbitration Act, 1940, enacted in identical |anguage. The
Corporation objected, pleading inter alia that the entire
work allotted to the plaintiff contractor under the agree-
nent had been conpl eted by himw thout any dispute, and the
present claimof the plaintiff is not covered by the agree-
ment in question or its arbitration clause A learned single
Judge of the High Court allowed the prayer for reference to
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the dispute described in the respondent’s application, and
further granted an interimrelief. This judgnent is under
chal l enge before this Court by the defendant Corporation
Speci al |eave is granted.

2. As stated in the affidavit of the plaintiff-contrac-
tor, the Corporation was created under the Jammu & Kashmr
Forest Corporation Act, 1978 and its main functions are: (i)
to wundertake research programres and to render technica
advice to the State CGovernment on the matters relating to
forestry, (ii) to nmnage, maintain and develop forests
transferred or entrusted to it by the Government, and (iii)
to undertake renoval and di sposal of trees and exploitation
of forest resources entrusted to it by the Governnent. In
February 1986 the Corporation invited tenders for extraction
of tinmber from an area described as Conpartnent No. 59-Marwa
whi ch included the work of felling and renoval of trees. The
plaintiff submitted his tender-and was ultimately granted
the work contract with reference to 4 lac cft. standing
vol une ' tinmber. Subsequently in 1987 he was also entrusted
with an additional work contract for a further quantity of 2
lac cft. in the said Conpartnent 59-Marwa. Although a deci-
sion by the authorities had
386
been taken for extraction of a total standing volune of
10, 08,000 cft., the plaintiff was entrusted with the extrac-
tion work of only 6 lac cft. Thus 4, 06,000 cft. of standing
volume remained in the area to be extracted later. According
to his case the plaintiff was entitled to get this addition-
al work in accordance with the practice prevalent in the
Cor porati on and assurances givento him It was alleged that
since the Managing Director of the Corporation was not
agreeable to allow this additional work, ~the plaintiff
approached the Chief Mnister of the State who asked the
Managing Director to allot himthe remaining work., The
Mangi ng Director first agreed toissue necessary orders but
later refused to carry out the Chief Mnister’'s direction
whi ch necessitated the filing of the application before the
High Court. The Corporation denied any such practice and
refuted the allegation about any assurance given on its
behal f as also the statenent about the Managing Director
agreeing at one stage to allot the additional work in ques-
tion on the intervention of the Chief Mwnister. It ~was
further stated by the Corporation that a |arge anmpunt of
extracted tinber was lying in the area and had to be re-
noved. Admittedly the tinber had to be transported to a
di stant place through difficult terrain (as has been specif-
ically nmentioned by the contractor hinself) and was, there-

fore, likely to take a considerable tinme. The | Corporation
sai d that a decision had been taken not to work the Conpart-
nment further till the entire tinber already extracted was

renoved to its destination, and there was, therefore, no
qguestion of entrusting the remaining work to anybody for the
present. A decision as to how and when the additional  ‘trees
will be felled and the tinmber renoved is for the Corporation
to nmmke and it is under no obligation to the contractor _in
this regard. So far as the work allotted to the contractor
under the agreenment is concerned, it is already conplete
wi thout giving rise to any difference between the parties.

3. Reliance has been placed on behalf of the plaintiff
before wus on paragraph 41 of the agreenent under which the
work contract in respect to 6 lac cft. was obtained by him
and which says that the terns and conditions of the tender
notice issued by the Corporation will be ternms and condi-
tions of the agreement. The 15th paragraph of the tender
noti ce reads thus:
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15. Extension for the additiona
volunme available in the coupe wll not be

clained as matter of right. But nmay be consid-
ered by the Managerment where the achievenent
is 100% "
387
The arbitration clause being Cause 42 of the
agreenent states thus:
"42. Any dispute, difference or question which
may at any time arise between the parties in
respect of the work to be executed by the
second party wunder this agreement shall be
referred for arbitration to the Managi ng
Director, J & K State Forest Corporation
whose decision shall be final and binding on
both the parties."”
As it appears fromthe plaintiff’s application before the
Hi gh Court, his claim was rounded on "procedure"
"practice," "custonml, and "assurances extended to the peti-
tioner to that effect by the respondent Corporation through
its functionaries fromtine to tine." Although it has been
contended before us that since paragraph 15 of the tender
notice refers to additional volume of work to be allotted in
the future, the agreenent between the parties including the
arbitration clause/must be interpreted to include within its
sweep the present claimof the respondent to the additiona
work of extraction, the case for reference pressed before
the Hi gh Court rested mainly on the alleged "practice" and
"assurances". The High Court has enphasized in its judgnent
the fact that the trees in question had already been nmarked
for extraction and, therefore, have to be felled "one day or
the other" and deprecated the attitude of the Corporation in
the foll owi ng words:
"The contention of the |earned connsel for the
respondents is  that the respondents do not
want the remaining tinber to be extracted
presently for unknown reasons and as such the
corporation cannot be conpelled for grant of
sanction for extraction of remaining marked
timber. 1 think the attitude of the respondent
corporation is nmpbst derogatory to the facts
and circunstances of the case when the peti-
tioner is prepared to accept all sorts of
offers. It cannot be denied that the renmining
timber is to be extracted one day or the other
and sinply to put the petitioner to | oss would
not be justifiable in any manner."
There was absolutely no justification for the Court to  have
commented as above when it was |leaving the matter to be
decided by the arbitrator. A court, while considering the
guesti on whet her an all eged di spute between the parties has
to be referred for arbitration or not should refrain from
expressing its opinion on the merits of the dispute which
may enbarrass the arbitrator. However, the main issue before
us is whether the dispute nentioned in the contractor’s
application
388
coul d have been referred to arbitration at all
4. |f the foundation of the claimof the respondent be
any alleged assurance or customor practice, it cannot be
said that such claimarises out of the witten agreenent
between the parties; and so the prayer for reference has to
be rejected. If the case pleaded is true, the appropriate
forum for the respondent will be a court of law directly
granting the relief in an appropriate | egal proceeding. It
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was, however, argued on behal f of the respondent before us
that in view of paragraph 15 of the tender notice, quoted
earlier, which nmust be treated as a part of the agreenent,
the respondent has a right to be considered for allottnent
of the additional work since his past performance has been
excellent. W are afraid, the inmpugned judgnent of the Hi gh
Court cannot be defended on this basis and the prayer of the
respondent for reference of the dispute, as nentioned in his
application before the Hi gh Court, cannot be granted under
the 15t h paragraph of the tender notice aforenentioned. The
| anguage of the said termis explicit in declaring that the
contractor would not be allowed to claimas a matter of
ri ght additional volune of work. His right extends only to a
consideration of his case by the nmanagenent when the ques-
tion of allotnent of additional work is taken up. But by the
application filed before the H gh Court the respondent did
not ask for reference of a dispute as to whether he is
entitled to consideration or not; the prayer is for refer-
ence of a higher claimof imediately getting the additiona
wor k, and this prayer has been allowed. This issue cannot be
said to have any connection with the 15th term of the tender
notice or any other provisionthereof or of the agreement. A
reference to the decision of this Court in Seth Thawardas
Perumal v. The Uni'on of India, [1955,] 2 SCR 48, wll be
hel pful. The appellant, a contractor, entered into a con-
tract with the Donminion of India for the supply of bricks. A
Clause in the contract required,
"o\ \ all questions and disputes relating
to the neaning of the specification and in-
structions hereinbefore nentioned and as to
quality of materials or as to any other ques-
tion, claim right, matter or thing whatsoever
in any way arising out-of or relating to the
contract, specification, instructions, orders
or these conditions, or otherwi se concerning
the supplies whether arising during the
progress or delivery of after the conpletion
of abandonnent t hereof "
enphasi s added)
to be referred to arbitration. It was agreed that the bricks
woul d be
389
prepared in lots and it would be the duty of the Governnent
to renove the bricks as soon as they were ready for deliv-
ery. In order to keep to the schedule for delivery, the
contractor had to prepare 'kateha' bricks and place them in
his kilns for baking, and while this | ot was baking he had
to prepare another lot of ’kateha bricks ready to take the
pl ace of the baked bricks as soon as the Governnent renoved
them At a certain stage the Governnment departnent failed to
renove the baked bricks in time which caused a jam in the
kilns and prevented the contractor from placing a  fresh
stock of unburnt bricks in the kilns. Consequently the stock
pil e of kateha bricks kept on nmounting up when the rains set
in, destroying 88 lacs of katcha bricks. The contractor
clainmed the loss arising out of the neglect of the Govern-
nment department in performing its duty in tine. The Govern-
ment denied the claimand a reference of the dispute was
made to the arbitrator designated in the agreenent who made
an award and filed it in court. On the Constitution com ng
into force the Dom nion of India was replaced by the Union
of India as the defendant in the case and it was contended
on its behalf that the katcha bricks did not form part of
the contract and that the | oss that was occasioned by the
damage to them was too renpte to be covered by the arbitra-
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tion clause. The second ground of defence was based on
Clause 6 of the agreenent which absol ved the Governnent from
any liability for a danage to unburnt bricks. The stand of
the contractor was that the chief reason of the destruction
of the katcha bricks was the failure of the departnent to
l[ift the nonthly quota of the bricks in accordance with the
witten agreenment; and, Cause 6 of the agreenent referred
only to such cases where the departnent had no control, and
woul d not cover a case of its own default. The Suprenme Court
did not agree with himand set aside the award, inter alia
observing, that if he chose to contract in the terms includ-
ing Clause 6 of the witten agreenent he could not go back
on his agreenent when it did not suit himto abide by it. In
the case before us, the plaintiff contractor is trying to
connect the allotnment of future work by a reference to
paragraph 15 of the tender notice which specifically says
that additional work could not be clained as a matter of
right. The Hi gh Court, therefore, was not correct in inter-
preting the aforenmentioned Cause 15 in the foll ow ng words:
"There was clause 15 in the tender
noti ce according to which extension of addi-
tional volune available in the coupe woul d not
have to be claimed by the contractor as a
matter of fight but he would have to be con-
sidered by the managenent where his achieve-
nent’ was 100% In the  present case t he
achi evenent of the petitioner was 300% and
390
under « such circunstances the petitioner had
all the right to claimadditional work in the
sai d coupe.”
Besides, if this view be assumed to be correct, what was
there left for the arbitrator to decide? Further, it is not
al  eged or suggested that the Corporation has ever indicated
its wunwillingness to consider the respondent when it takes
up the question of allotting the additional work. In absence
of a repudiation by the Corporation of the respondent’s
right to be considered, if and when occasion arises, no
di spute can be said to have arisen which may be referred for
arbitration. In order that there may be reference to arbi-
tration, existence of a dispute is essential and the dispute
to be referred to arbitration must arise under the arbitra-
tion agreenment. When in the future, the Corporation nakes a
decision for the execution of the additional work and takes
up the question of executing a contract for-the purpose, the
stage for consideration of the plaintiff-respondent’s claim
woul d be reached and a dispute may then arise if the Corpo-
ration refuses to consider the claim Neither the agreenent
nor the tender notice deals with the question ~as to the
conditions and tine for grant of any additional work to the
plaintiff and if his claimbe interpreted as a denand for
i mediate allotment of any future work, the sanme cannot be
connected with the agreenent or the tender notice. W,
therefore, do not agree with the observations of the High
Court that the conduct of the Corporation in not taking up
i medi ate deforestation of a part of Conpartnent No. 59-
Marwa i s reprehensible, sinply for the reason that the trees
in the area concerned are "to be extracted one day or the
other" or that the plaintiff has the right to claim the
additional work on the ground that his achievement in the
past has been nore than 100% W also hold that the claim
raised by the plaintiff in his application before the High
Court is not covered by the arbitration clause and cannot be
referred for a decision of the arbitrator. The order of
ref erence passed by the Hi gh Court, therefore, has to be set
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asi de.

5. By the interimorder the H gh Court permtted the
plaintiff to execute the additional work clained by him
without waiting for the award. On the quashing of the main
order of reference, the interimorder automatically disap-
pears, but we would, however, like to briefly indicate the
scope of Court’s power to issue interimorders at the tine
of reference of a dispute to arbitration, and point out how
in the present case the H gh Court was in grave error in
granting the interimrelief. The relevant provision in the
Jammu & Kashmir Arbitration Act, 2002 (Snvt.) is in s. 41(b)
whi ch i s quoted bel ow.

391
"41. , Procedure and power s of
Court.--Subject to the main provisions of this
Act and of rules nade thereunder-

= )

(b) the Court shall have, for the
purpose of, and in relation to, arbitration
proceedi ngs, ~ the sane power of making orders
in respect of any of the matters set out in
the Second Schedule as it has for the
purpose of, and in relation to, any proceed-
i ngs before the Court:

Provided that nothing in clause (b)
shall be taken to prejudice any power which
may ‘be vested in an arbitrator or unpire for
maki ng orders with respect to any such mat-
ters.”

S. 18 deals with the power of Court to. pass interim
orders after award is actually filed in Court. So far as
clause (a) of s. 41 is concerned, it nakes only the ' proce-
dural rules of the Gvil Procedure Code applicable. The
source of power to grant interimrelief cannot be traced to
cl ause (a), otherwi se as was pointed out in HM Kamaluddin
v. Union of India, [1983] 4 SCC 417, clause (b) woul'd becone
otiose. So far as clause (b) is concerned, it circunscribes
the Court’s power within the limts indicated inthe 'Second
Schedul e and further qualifies it by declaring in the Provi-
so that it cannot be used to the prejudice of any of the
powers of the arbitrator. The interim direction can be
i ssued only "for the purpose of" arbitration proceedings and
not to frustrate the sanme. In the present ease the plain-
tiff-contractor was all owed by the H gh Court to execute the
extraction work which was the subject natter of the arbitra-
tion. M. Kacker, appearing for the plaintiff. respondent,
argued that in pursuance of this part of the inpugned judg-
nment the plaintiff was able to cut down all the trees in
guestion before this Court passed an order of stay. 1n/ other
words it is clained on behalf of the plaintiff-respondent
that he was able to conpletely frustrate the arbitration
proceeding in a very short time on the strength of the
interim order. This statement of fact has been seriously
chal l enged by the petitioner Corporation; but whatever be
the factual position, the Hi gh Court by granting the interim
relief, not in the shape of an injunction in the negative
form but by a mandatory direction clothing the plaintiff
with the right to do something which he could have been
entitled to, only after a final decision on the nerits of
the case in his favour, commtted a serious error. Paragraph
1 of the
392
Second Schedul e speaks of the preservation of subject natter
of the reference and paragraph 3 also highlights that as-
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pect. The 4th paragraph which nmentions--"interim injunction
or the appointnent of a receiver"--has also to be interpret-
ed in that light specially because of the |anguage of clause
(b) of s. 41 and the Proviso thereto. The second part of the
j udgment under appeal is also, therefore, set aside.

6. It has been averred before us on behalf of the plain-
tiffrespondent that all the trees in question were cut down,
and so the plaintiff nust be permitted to conplete the
remai ni ng work including their transportation to the desti-
nation. The Ilearned counsel for the Corporation placed
reliance on the statenments in several affidavits and con-
tended that if the entire circunmstances including the period
which could have been available to the respondent for the
purpose of felling the trees, are exanined, there is no
escape .fromthe conclusion that the respondent had felled
the trees or majority of themafter service of the stay
order passed by this Court. We do not think it necessary to
exam ne and decide this controversy as in our view the
respondent, in the facts and circunstances of this case,
cannot take any advantage from or clai mconpensation for the
hurried steps he all eges to have taken under the strength of
the illegal order interiminmnature, which we are setting
asi de.

7. In the result, the appeal is allowed. The inpugned
judgrment the High 'Court is set aside and the respondent’s
application filed before the Hi gh Court for reference is
di smi ssed. The respondent shall pay the costs of this Court
and of the High Court to the appel l-ant Cor poration

SABYASACH MJKHARJI, J. | have read the judgnent pro-
posed to he delivered by L.M Sharma, J. wth which the
| earned Chief Justice has agreed. Wth great respect, | am
unable to agree with themon the viewthat “there was no
arbitration agreement subsisting covering the dispute in
guesti on between the parties. It is, therefore, necessary to
refer to certain facts, as | view these

This appeal by special leave i's directed against the
judgrment- and order of the Hi gh Court of Janmu & /Kashmr,
dated 4th June, 1987. The Janmu & Kashmir Forest Corporation
is the appellant. The undisputed facts leading to this
appeal are that one Abdul Karim Wani, the respondent” No. 1,
filed an application for referring certain matters all eged
to he in dispute to an i ndependent arbitrator; and that - for
the last 15 vyears the respondent had been working as a
contractor for the
393
appel | ant Corporation, nanely, Janmu & Kashm r Forest Corpn.
and was carrying on various activities in different forest
areas in Jammu Province, including felling, machine saw ng,
pat hroo, paccinali, rope span, nmahan and transportation

It is stated that in February, 1986 the said Corporation
issued tenders for felling, handsaw ng, pathroo, <paccinal
and mahan work of timber to be extracted from conpartnent
No. 59 Marwah, In response thereto the petitioner to the
original application being the respondent herein, subnitted
his quotation and offered the | owest rate of 11.74 per cft.
and thereby secured the contract. A fornal agreenent was
al so executed between the parties. In October, 1987 after
about 7 nonths fromthe issuance of first work order the
appel  ant Corporation through its General Manager (Extrac-
tion) issued a sanction for further quantity of 2 lac cft.
sawn volune in conpartnent No. 59 Marwah, on the sane rates,
terns and conditions as contained in the original contract.
The sanction appears at pages 26 & 28 of the present appea
papers before us.

It appears that the total marking carried out in com
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partment No, 59 was 10,08,000 cft. standing out of which
only 6 lac cft. was sanctioned in favour of the respondent.
The conpartnent in question is at a distance of Over 70 kns.
from the nearest road point and the tinber extracted from
the conpartment had to travel by pathroo, paccinali and
mahan through Chenab river for a total distance of 80 kns.
before it is collected at |oading point of Dedpeth.

1t is, further, the case of the respondent that "as per
the procedure, practice, custom and assurances extended to
the respondent by the appellant Corporation through its
functionaries, fromtime to time," the entire marking con-
ducted in a particular conmpartment for extraction was re-
qui red (enphasis supplied) to be handed over to the respond-
ent in conpartnment No. 59. As regards sale, it is suggested
that as the conpartnent is situated in one of the renptest
area of Jammu provi nce where maki ng arrangenents for extrac-
tion of tinmber including cartage/carriage of foodgrains,
saws, tools andinplenents is very difficult, it was never
i ntended that the bal ance work remaining in the conpartnent
for extraction would be given to any other contractor.

The case of the respondent is that acting upon the
assurances and representati ons of the appellant Corporation
that the entire work-in the aforesaid conpartnment would be
handed over to him ‘the respon-
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dent had nade adequate arrangenent after investing Rs.5 |acs
by way of provision for rations, saws, tools-and inplenents
etc. Al these arrangenents at that scal e were necessary and
were made just to extract entire marked tinber from the
conpartnent in question and not just initially tendered
quantity. That woul d have been wholly unecononi cal

It was further asserted that there was also the practice
in the Corporation that once a conpartnent was handed over
to the contractor for work, it was taken back fromhim only
after the entire available work in the said conpartmnent
stood concluded. The contractor further alleged that the
appel | ant Corporation was not allotting rest of the work to
himcontrary to the policy adopted and assurances extended,
as mentioned hereinbefore. The respondent furnished in-
stances where such conduct or procedure of —making allot-
ments, as alleged by the respondent, had been followed. W
were referred to the sanction in favour—of  Ms. GChulam
Hussain, Sukhjinder Singh in respect of conmpartnment No. 82
Lander on 28.4.87, Mst. Jana Begumin respect of comnpartnent
No. 30-B, Dachhan and 62 Marnmat dated 10.3.87, Sh. Rehmatul -
lah Bhat for compartnent No. 19A Paddar dated 5.5.87, Nas-
sarnllah Malik for conmpartnment No. 16 Ranban on 12.5.87 and
Irshad Ahmed Shah in respect of conpartment ‘No. 62  Sewa
dated 4. 2. 87.

On behalf of the Corporation and others, it was stated
before the | earned Judge of the H gh Court that there was no
assurance and no practice regarding grant of the contract to
the respondent contractor Abdul Karim Wani, in the ' manner
all eged. Further, it was alleged that the respondent and the
Cor porati on had decided not to work on the conmpartnent till
the entire extracted tinmber was renoved to sale depot. Once
that decision was there the instances quoted by the contrac-
tor proved usel ess, according to the appellant. It, however,
very clearly appears that in conpartment No. 59 Marwah
marked standing trees were to the extent of 10,08,000 eft.
The second aspect energing is that out of this volune only 6
lac eft. standing tinber had been sanctioned in favour of
the contractor on two different occasions, and such tinber
had been extracted, renoved and taken to the | oading point.
The only di spute subsisting was about the rest of the stand-
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ing trees i.e., 4,80,000 cft. It is not disputed that the
said remaining cfts. have been marked. These renmained as
mar ked tinmber which required to be extracted. The respondent
clains preference for grant of contract of extraction by way
under the clause in the relevant sanction. The only conten-
tion of the appellant was that they had no intention to
extract

395

the said tinber till other extracted tinber was taken to the
depot. The case of the appellant as noted by the |earned
Judge in his judgnment, was that the remaining tinber to be
extracted presently for ’unknown reasons’ was not to be then
extracted and, as such, the Corporation could not be com
pelled to grant or sanction extraction of remmining nmarked
ti mber.

The learned Judge by his inmpugned judgnent and order
deprecated the conduct of the authorities concerned. He
proceeded on the basis that inasmuch as the remaining tinmber
had to be extracted one day or the other, the entire work
shoul d "~ have been given to the respondent. In the present
case, the learned Judge noted that the performance of the
respondent contractor as 300% The respondent was entitled
to the grant of this contract even if his perfornmance had
nerely been 100% The | earned Judge found that there were
two different points'to be exam ned. He found that there
exi sted a dispute between the parties touching the agreenent
execut ed between them The matter in dispute was referred to
the nanmed arbitrator, nanmely, the Managing Director of the
State Forest Corporation, who was directed to adjudicate
upon the sane and submt his award w thin the statutory
peri od of four nonths.

The | earned Judge went further and as an interim neasure
directed that the petitioner before him nanely, ‘the re-
spondent herein be allowed to do the “remaining work of
extraction of tinmber of standing nmarked trees in conpartnent
No. 59 Marwah and the rates were to be determined by the
arbitrator, after hearing both the parties. This order is
the subject-matter of the appeal

The main question involved in this appeal is whether
there was any subsisting arbitrati on agreenent in respect of
the mtters sought to be referred. The second aspect in-
vol ved herein is whether the | earned Judge was justified in
maki ng the inpugned order by directing that the petitioner
be allowed to do the renmaining work of extraction of tinmber
of standing marked trees in conmpartnment No. 59 Marwah, and
the rates be determined by the arbitrator after hearing both
the sides. It was contended on behalf of the appellant that
the |earned Judge travelled beyond the scope of his juris-
diction. It was subnmtted that there was no . subsisting
arbitrati on agreenent covering the entire area of 10, 08, 000
eft. There were only two subsisting contracts one  being a
contract for felling trees of 4 lacs eft dated 6th' March
1986, and another for 2 lacs eft in addition, dated 28th
Cct ober, 1986. The agreement dated 6.3.86 provided that
di spute in respect of these
396
should be referred to arbitration but there was, according
to the appellant, no subsisting contract in respect of the
remaining 4 lacs cft. The respondent had only a right to be
considered in respect of the rest and yet no contract had
been granted to him Therefore, there being no subsisting
contract there was no scope for reference to arbitration. In
nmy opinion, it is not the correct way to look at the facts
of this case. It appears fromthe first agreement, which is
at page 142 onwards of the present paper-book that it con-
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tained, inter alia, the follow ng cl auses.
"The quantum of work under each activity/sub-
activity 1is estimted and as such cannot be
guaranteed and can be increased or decreased
upto 25% by the General Manager Ext. East
Jammu East on the contract rates subject to
prior approval of the Managing Director.
Any subsequently narking carried out in a
section/unit wunder work with the contractor
shall be included in this increase of 25%"
It also contained clause 15 which was to the
foll owi ng extent:
"Ext ension for the additional volune avail abl e
in the coupe will not be claimed as matter of
right. But may be considered by the Managenent
where the achievenent is 100% "

Clause” 17 of the said agreenent which

provi ded for reference to arbitration was the
fol | owi ng:
"Any dispute, difference, question which nay
at any time arise between the parties in
respect of the works to be executed by the
contractor(s)  shall be referred for arbitra-
tion ‘to the Managing Director J&K SFC whose
deci sion” shall be final and binding on both
the parties."

In respect of the second contract that simlar termns
were there, was not disputed before us. Therefore, even
t hough where the achi evenent of the contractor was 100% the
contractor had a right only to be considered for grant of
the additional work. In this case it was contended on behal f
of the appell ant-Corporation that the Corporation could not
be conpelled by the process of an application under  Section
20 of the Arbitration Act to grant additional work 'to the
contractor. On the other hand, the contractor had pleaded
that where the
397
achi evenent of the contractor in respect of the subsisting
contract was 100%the contractor had a right tobe consid-
ered for grant of the additional work, whilein this case
hi s perfornmance was 300% Additional volune available in the
coupe was liable to be granted to himor, at least, he was
entitled to be considered in accordance with equity and
justice. The contractor has further alleged that while
others in simlar position had been granted this  additiona
wor k, he had been wongfully denied. Hs claimwas that he
having fulfilled 300% perfornmance, was entitled to the
remai ni ng work of the additional work.

It was contended on behal f of the appellant  before us
that there cannot be any application for filing of an /arbi-
tration agreement for the arbitrator in respect- of the
contract which had not been entered into. | am unable to
accept this submission. Clause 17 of the arbitration ' agree-
ment provided that any dispute, difference, question which
mght at any time arise between the parties in respect  of
the works to be executed by the contractor(s) should be
referred to the arbitration of the Managing Director of the
Jammu & Kashnir State Forest Corpn. Therefore, it appears to
me that dispute which had arisen between the parties in
respect of the "works to be executed" by the contractor was
a dispute which was referable in terns of the clause 17 and
the dispute was, according to the pleadings, the custom
practice and procedure of granting additional volune of
avai |l abl e coupe where the tinber trees had been marked but
not extracted to be considered by the Government for grant
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of the contract. The contract alleged if such proper consid-
eration or Jlawful consideration in accordance wth the
principles of equity and justice had been nmade, the contract
woul d have been granted to the contractor. Therefore, the
contractor claimed that he was entitled to the grant of
additional volume of work. In my opinion, there was a dis-
pute whether the contractor was entitled to the grant of
addi tional volune of the work. Such dispute was a dispute
between the parties in respect of the "works to be executed
by the contractor."

I amclearly of the opinion that the dispute in this
case was a dispute between the parties in respect of the
"works to be executed by the. contractor". In that view of
the matter and in the light of clause 15 read wth clause
17, the dispute in this case was clearly referable to arbi-
tration of the Managing Director, Jammu & Kashnmir State
For est Cor pn.

An arbitration -agreenment i's one which is defined in
Section 2(a)  of the Arbitration Act, 1940 as a witten
agreenment. to submt present or future differences to arbi-
tration. There was, in this case, an-arbitra-
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tion agreenent, that is to say, the parties had been ad
idem The agreenent was in witing. It was not a contingent
or a future contract. 1t was a contract at present tine to
refer the dispute arising out of the present contract en-
tered into by the parties as a result of which the contrac-
tor got aright or a privilege to ask for consideration of
grant of the further work. It was not as sought to be argued
a nmere right to get the additional work. Hence, in ny opin-
ion, it could not be contended that there was no  agreenent.
Endeavour should always be to find out the intention of the
parties, and that intention has to be found out by reading
the terns broadly, clearly, without being circunscribed.
This contention of the appellant cannot, therefore, be
accept ed.

In the light in which | have read the facts, | am unable
to accept the position that the claimraised by the plain-
tiff in this application before the High Court was not
covered by the arbitration clause. The anplitude of the
arbitration clause, in ny opinion, was w de enough and
shoul d be so read for the reasons nentioned hereinbefore. If
that is the position then the order of reference by the Hi gh
Court was not bad and cannot be set aside. | am unable to
agree that the decision of this Court in. Seth Thawardas
Pherunmal v. The Union of India, [1955] 2 S.C. R 48 indicated
that in the facts of this case, there could not be reference
to the arbitration. That was a case where the appellant, a
contractor, entered into a contract with the Dominion of
India as it then was for supply of bricks. A clause in the
contract required all disputes arising out of or relating to
the contract to be referred to arbitration. D sputes ' arose
and the matter was duly referred. The arbitrator gave an
award in the contractor’s favour. It was held that it —was
not enough for the contract to provide for arbitration but
sonet hing nore was necessary. An arbitrator only got juris-
di ction when either, both the parties specifically agreed to
refer specified natters or, failing that, the court com
pelled them to do so under the arbitration clause if the
di spute was covered by it. That case was nainly concerned
with a specific question of law. This Court referred to the
decision of this Court in AM Mir & Co. v. Cordhandass
Sagarmul |, [1950] S.C. R 792 at 798 where this Court quoted
a passage from Viscount Sinmon's speech in Heyman v. Darw ns
Ltd., [1942] Appeal Cases 356 at 368. Here in this case the
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clause as | read it gave the respondent a right to be con-
sidered. The respondent’s grievance was, if properly consid-
ered his perfornmance bei ng 300% achi evenent he was entitled
in the facts and circunstances set out hereinbefore to the
grant of the contract and further simlarly placed persons
had been so given. That right had not been duly considered.
That is the dispute in the present case and that dispute is
clearly referable to the arbitration
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cl ause as nentioned hereinbefore. | am therefore, unable to
accept the position that the order of reference passed by
the H gh Court is bad.

The second chal l enge to the order of the H gh Court was
that the order so far as it directed under Section 20 of the
Arbitration Act that the petitioner be allowed to do the
remai ning work of extraction of timber of standing market
trees in conpartment No. 59 Marwah, was wholly wi thout
jurisdiction. For this reference may be nade to Section 41
of the Arbitration Act which provides that for the purpose
of and in relation to arbitration proceedings, the Court has
such powers to pass interimorders for detention, preserva-
tion, interimcustody and sale of any property--the subject
matter of the reference for preservation or inspection of
any property or thi'ng--the subject-matter of the reference
or as to which any question nay arise therein for taking of
sanpl es and nmaki ng observati ons and experinments; for secur-
ing the amount in difference in the reference; for granting
an interiminjunction and appointing a receiver as the Court
has in relation to any proceeding before it.  But though
under Section 41(b) the Court has power to pass an interim
order of injunction or appointnent of receiver, in ny opin-
ion, the Section does not enpower the Court to direct execu-
tion of the contract, the extent of which is in dispute and
is a matter referable to be adjudicated by the arbitrator.
If the Court does so then the decision of the dispute be-
cones academ c because the contract is executed. Wiere the
guestion is whether the contract was to be executed by the
respondent, if the contract is in fact executed by the
respondent by virtue of the order of the Court, then nothing
remai ns of the dispute. There is nothing arbitrable any nore
and proceedings before the arbitrator cannot, in _my opinion
be forestalled by interimorder by ordering execution of the
contract before it is decided whether it had any right to
the contract for additional work in the garb of preservation
of the property.

In that view of the matter, | amclearly of  the  opinion
that the interimdirections given by the Hi gh Court that the
"contractor be allowed to do the remaining work of extrac-
tion of tinber of standing marked trees in conpartnent’ No.
59, Marwah" was beyond the conpetence of the Court. In/ this
respect | agree with ny | earned brothers.

But so far as the Court directed that the rates be
determ ned by the arbitrator after hearing both the parties,
this direction, in ny opinion, was clearly within the juris-
diction provided this dispute was referred to the arbitra-
tion. In this case unfortunately after the order of the High
Court was passed and before any order of stay could be
400
passed by this Court in a petition under Article 136 of the
Constitution, the respondent had done the work of extraction
of timer of standing narked trees in conpartment No. 59
Marwah. Therefore, it would be inappropriate to interfere
with this order. The events have overreached t he decision of
the Court. It would be unjust to deprive any party of its
dues sinmply because the work has been done in view of a
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wong order or incorrect order of the Court of justice when
there was no stay. Wwuld it be just to deprive a suitor of
his dues in this manner under Article 136 of the Constitu-
tion? | have no doubt in ny mind that it would be unjust.
The work indisputably has been done pursuant to an order of
the Court of |law and the party who has done the work nust be
paid its rermuneration. How would that renuneration be set-
tled, would it be by a decree in the suit or would it be by
adjudi cation of an award? In the view!| have taken that
there was a valid reference on the contention of the re-
spondent, this question which was incidental thereto nust be
decided along wth that contention. In any view of the
matter, however, for determning the work done pursuant to
the liberty or right given by the Court which was not stayed
by this Court arbitration undoubtedly is a better method of

finding out the dues in respect of that work done. | would
not, therefore, in any event alter this direction of the
H gh Court.

In the aforesaid view of the matter, in nmy opinion, it

woul d be ‘i nappropriate to interfere with the interim direc-
tion of ~the High Court though the direction was beyond
jurisdiction. In the premses | would have di sposed of the
appeal by directing the arbitrator to determine the rates in
respect of the extraction of the remaining tinmber of stand-
ing marked trees in compartnent No. 59 Marwah.

In the aforesaid view of the matter, | would have made
no order as to costs.
N. V. K. Appeal al -
| oned.
1
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