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ACT:

H ndu Adoptions and Mii ntenance Act, 1956-Section 12-
Proviso (c)-Interpretation of-Wether a person adopted by a
H ndu wi dow can claim share in the joint  famly property
whi ch had devolved on a sole surviving coparcener on the
death of the husband of the w dow who took himin adoption-
Whether it bars filing of a suit - for that purpose.

H ndu Law M takshara School -Joint famly property
devol ving on a sol e coparcener-Wether remains joint famly
property-Distinction between powers of nanager of joint
famly property and sole surviving coparcener-Wether a
person adopted by a w dow after the H ndu Adoption and
Mai nt enance Act, 1956 came into force can claimshare in the
joint famly property which had devolved on a sole
coparcener prior to the Act.

HEADNOTE
%

A person had two sons, the appell ant-Dharma and anot her
Mragu. Mragu died issueless in 1928 |eaving behind his
wi dow, respondent No. 2. The Joint family property devol ved
on the appellant as sole surviving coparcener. The appell ant
di sposed of certain properties. In 1956 the Hi ndu Adopti ons
and Mai ntenance Act, 1956 cane into force. In 1968 the w dow
took respondent No. 1 in adoption. Respondent Nos. 1 and 2
filed a suit for partition and separate possession of one-
half share in the property of the joint famly. Trial Court
di sm ssed the suit. Respondent Nos. 1 and 2 filed an appea
which was allowed by the District Judge and a prelimnary
decree for partition and separate possession was passed. The
appel lant filed an appeal before the Hi gh Court and the High
Court affirmed the decree passed by the District Judge.
Hence this appeal by special |eave. The contention of the
appel l ant was that respondent No. 1 could not divest him of
any part of the estate which had been vested in himbefore
the adoption of respondent No. 1 in view of clause (c) of
the proviso to section 12 of the Act. Dismissing the appeal
this Court,

N

HELD: The Joint family property does not cease to be
joint famly property when it passes to the hands of a sole
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surviving coparcener

1078

If a sonis born to the sole surviving coparcener, the said
properties becone the joint famly properties in his hands
and in the hands of his son. The only difference between the
right of a manager of a joint Hindu famly over the joint
famly properties where there are two or nore coparceners
and the right of a sole surviving coparceners in respect of
the joint famly properties is that while the forner can
alienate the joint famly properties only for |ega
necessity or for famly benefit, the latter is entitled to
di spose of the coparcenary property as if it were his
separate property as long as he remains a sole surviving
coparcener and he may sell or nortgage the coparcenary
property even though there is no legal necessity or famly
benefit or may even make a gift of the coparcenary property.
If a sonis subsequently born to or adopted by the sole
surviving coparcener or a new coparcener is inducted into
the famly on an _adoption made by a w dow of a deceased
coparcener an al i enation nade by the sole surviving
copar cener _before the birth of a new coparcener or the
i nduction of a coparcener by adoption into the famly
whet her by way of sale, nortgage or gift would however
stand, for the coparcener who is born or adopted after the
al i enation cannot /object to alienations nade before he was
begotten or adopted. [1085G H, 1086A-C]

In the instant case the joint famly properties which
belonged to the ‘joint famly consisting of Dharna-the
appel l ant and his brother Mragu continued to retain the
character of joint famly properties in the hands of Dharnma-

the appellant as Chanpabai, the widow of Mragu was stil
alive and continued to enjoy the right of nmaintenance out of
the said joint famly properties. Pandurang-the 1st

respondent on adoption becane the adopted son of Mragu and
became a coparcener with Dharna-the appellant in the joint
famly properties. Wen once he became a nenber  of the
coparcenary which owned the joint famly properties he was
entitled to institute a suit for partition and  separate
possession of his one-half share in the joint /famly
properties, of course, except those which had been alienated
in favour of third parties before the adoption by Dharnma-the
appel l ant. [1084E- G

Clause (c) to proviso of section 12 of the Act would
not be attracted in the instant case since there was - no
"vesting’ of joint family property in Dharnma-the appell ant
whi ch took place on the death of Mragu and no ’'divesting
of property took place when Pandurang-the first respondent
was adopted. [1086D- E]

The Joint famly properties continued to remain in the
hands of Dharna-the appellant as joint famly properties and
that on his adoption Pandurang-the 1st respondent becane a
menber of the coparce-

1079
nary entitled to claim one-half share in them except those
itens which had been sold by Dharma-the appellant. [1086F]

Y. K. Nalavade and Os. v. Anand G Chavan and Os.,
A l.R 1981 Bonbay 109, approved.

Sawan Ram & O's. v. Kala Wanti & Ors., [1967] 3 S.C R
687; Sitabai and Anr. v. Ram Chandra, [1970] 2 S.C R 1,
referred to

Narra Hanumantha Rao v. Narra Hanumayya and Os.,
[1964] 1 Andhra Wekly Reporter 156-1.L.R 1966 A P. 140,
overrul ed.

Gow i Buddanna v. Comm ssioner of Income Tax, Mysore
Bangal ore, [1966] 3 S.C.R 224; Vasant and Anr. v. Dattu and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

Os., Al.R 1987 S.C. 399, followed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil Appeal No. 906 of
1984.

Fromthe Judgnent and Oder dated 8.7.1980 of the
Bonbay Hi gh Court in Second Appeal No. 663 of 1971

V.N. Ganpul e for the Appellant.

S. V. Deshpande for the Respondent.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The short question which arises for
consideration in this case is whether a person adopted by a
H ndu wi dow after the coming into force of the Hi ndu
Adoptions and Mai ntenance Act, 1956 (hereinafter referred to
as 'the Act’) can claima share in the property which had
devol ved on a sol e surviving coparcener on the death of the
husband of the wi dow who took himin adoption

One ‘Shanrao,” who was governed by the Mtakshara Hindu
Law di ed |l eaving behind himtwo sons Dharma (the appell ant
inthis appeal) and Mragu. Mragu died issueless in the
year 1928 | eaving behind himhis w dow Chanpabai - r espondent
No. 2. The properties owned by the joint famly of Dharnma
and Mragu passed on to the hands of Dharna who was the sole
surviving coparcener / on the death of Mragu. Under the |aw,
as it stood then, Chanpabai had only aright of naintenance
in the joint fam |y properties. The Act canme into force on
1080
21st Decenber, 1956. On 9. 8. 1968 she took Pandurang, the 1st
respondent, in adoption and inmrediately thereafter a suit
was filed by Pandurang and Chanpabai in Regular Civil Suit
No. 457 of 1968 on the file of the Cvil Judge, ' Junior
Division, Barsi for partition and separate possession of
one-half share in the properties of “the joint famly of
whi ch Dhar na, the appellant herein, and Mragu were
coparceners. Before the said adoption took place, two itens
of the joint famly properties had been sold in favour of
Def endant Nos. 3 and 17 for consideration. Chanpabai had
instituted a suit for rmaintenance against Dharma and
obtained a decree for maintenance. Dharma resisted the suit
on the ground that Pandurang was not entitled to claimany
share in the properties which originally belonged to the
joint famly in view of clause (c) of the proviso to section
12 of the Act and the properties which had been-sold by him
in favour of third parties could not in ‘any event be the
subj ect-matter of the partition suit.

The Trial Court dismissed the suit. Pandurang. and
Chanpabai filed an appeal against the decree of the Tria
Court before the District Court, Sholapur in CGvil Appea
No. 222 of 1970. The learned District Judge allowed the
appeal and passed a prelimnary decree for partition in
favour of Pandurang and Chanpabai and separate possession of
one-half share of the joint famly properties except the two
fields which had been sold earlier in favour of third
parties. Aggrieved by the decree of the District Judge, the
appel lant filed an appeal before the High Court of Bonbay in
Second Appeal No. 663 of 1971. The Hi gh Court affirmed the
decree passed by the learned District Judge follow ng the
decision of that Court in Y.K Nalavade and O hers v. Anand
G Chavan and QG hers, A l.R 1981 Bonbay 109 in which it had
been held that clause (c) of the proviso to section 12 of
the Act was not a bar to such a suit for partition. This
appeal by special leave is filed by the appellant against
the judgnent of the Hi gh Court of Bomnbay.
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The only question urged on behalf of the appellant
before us is that the suit for partition should have been
di smissed by the H gh Court as the 1st respondent-Pandurang
could not divest Dharna-the appellant of any part of the
estate which had been vested in himbefore the adoption in
view of clause (c) of the proviso to section 12 of the Act.
Section 12 of the Act reads thus:

12. An adopted child shall be deened to be the
child of his or her adoptive father or nother for
all purposes with effect fromthe date of the
adoption and fromsuch date all the ties of the
child in the famly of his or her birth shall be
1081

deened to be severed and replaced by those created
by the adoption in the adoptive fanily:

Provi ded t hat -

(a) the child cannot marry any person whom he
or she  could not have married if he or she had
continuedin the famly of his or her birth;

(b) any property which vested in the adopted
child before the adoption  shall continue to vest
in such person subject to the obligations, if any,
attaching to the ownership of such property,
including the obligation to maintain relatives in
the fam |y of his or her birth;

(c) The adopted child shall not divest any
person of 'any estate which vested in himor her
bef ore the adoption."

It is argued that Pandurang becane the child of the
adoptive nmother for all purposes with effect fromthe date
of the adoption and only from that date all the ties of
Pandurang in the famly of his birth should be deened to
have been severed and replaced by those created by the
adoption in the adoptive famly and, therefore, Pandurang,
the adopted son could not claima share in the joint famly
properties which had devolved on the appel | ant by
survivorship on the death of Mragu. In support /of this
contention the appellant relied upon the decision of this
Court in Sawan Ram & Others v. Kala Wanti & Qthers, [1967] 3
S.C.R 687. The facts involved in that case were these. A
wi dow, whose husband had died before the Hi ndu Succession
Act cane into force, adopted the second respondent in-that
case after the commencenent of the Act. On the wi dow s death
the appellant in that case, claimng to be the nearest
reversi oner of her husband, filed a suit-challenging the
adoption. The Trial Court dism ssed the suit and the decree
of the Trial Court was affirned by the Hi gh Court. Against
the decree of the High Court the appellant therein filed an
appeal by special |leave before this Court. In that appeal
the appellant contended that (i) the adoption was invalid
under clause (ii) of section 6 read with section 9(2) of the
Act as the son was given in adoption by his nother, even
though the father was alive, and (ii) since under the Act an
i ndependent right of adoption had been given to Hindu
female, if a widow adopted a son, he could becone the
adopt ed son of the widow only and coul d not be considered to
be the son of her deceased husband also. This Court
negatived both the contentions. W are not
1082
concerned with the first ground for purposes of this case.
On the second contention this Court held that the provision
in section 12 of the Act nade it clear that the adopted son
of a Hindu fenale, who had been nmarried, was in fact the
adopted son of her husband also. That decision was
sufficient to disnmiss the suit filed by the appellant as the
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adopted son in that case being the nearest heir was entitled
to claim the properties involved in the suit to the
exclusion of the appellant therein who was a nore distant
heir was not, therefore, entitled to lay claimto any part
of the suit properties. In the course of the said decision a
deci sion of the Andhra Pradesh High Court 1in Narra
Hanumantha Rao v. Narra Hanumayya and Ohers, [1964] 1
Andhra Weekly Reporter 156-1.L.R 1956 A.P. 140 had been
cited before this Court. In that case the High Court of
Andhra Pradesh had taken the view that clause (c) of the
proviso to section 12 of the Act laid down explicity that
the adoption of a son or daughter by a male or fenale Hi ndu
was not to result in the divesting of any estate vested in
any person prior to the adoption and that clause (c) also
applied to the interest which passed on by survivorship on
the death of a coparcener to the renaining coparceners. As
poi nted out earlier the said question did not actually arise
in the appeal before this Court. This Court, however,
observed as foll ows:

"It may, however, ‘be nentioned that the
conclusion which~ we have  arrived at does not
indicate that ~the ultinmate decision given by the
Andhra Pradesh Hi gh Court was in any way
incorrect.. As-~ we have nmentioned earlier, the
guestion/in ~that case was whether E, after the
adoption by D, the w dow of B, could divest C of
the rights which had already vested in C before
the adoption. It is significant that by the year
1936 C was the sol e male menber of the Hi ndu joint
fam ly which —owned the disputed property. B died
in the year 1924 and A died in 1936. By that tine,
the Hndu Wnen's Rights to Property Act had not
been enacted and consequently, C, as the sole male
survivor of the famly -becanme full owner of that
property. In these circunstances, it was clear
that after the adoption of E by D, E could not
divest C of the rights already vested in himin
vi ew of the special provisions contained'in clause
(c) of the proviso to section 12 of the Act. It
appears that, by making such a provision, the Act
has narrowed down the rights of an adopted child
as compared with the rights of —a child -born
post hunously. Under the Shastriclaw, if a child
was adopted by a widow, he was treated as a
natural -born child

1083
and, consequently, he could divest other menbers
of the famly of rights vested inthemprior to
his adoption. It was only with the |imted object
of avoiding any such consequence on the adoption
of a child by a H ndu wi dow that these provisions
in clause (c) of the proviso to section 12, and
section 13 of the Act were incorporated. In that
respect, the rights of the adopted child were
restricted. It is to be noted t hat this
restriction was placed on the rights of a child
adopted by either a male Hindu or a fermal e Hindu
and not nerely in a case of adoption by a fenale
Hi ndu. This restriction on the rights of the

adopted child cannot, therefore, in our opinion
lead to any inference that a child adopted by a
wi dow wi |l not be deenmed to be the adopted son of

her deceased husband. The second ground taken on
behal f of the appellant also, therefore, fails."
It is no doubt true that the above observations appear
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to support a case of the appellant but since we are of the
vi ew that these observations were not necessary for deciding
the case which was before the Court they have to be held
obiter dicta.

In Sitabai & Anr. v. Ram Chandra, [1970] 2 S.CR 1
whi ch was again decided by a bench of three Judges, this
Court was called upon to decide a case which was nore or
less simlar to the one before wus. In that case the facts
were these. Two brothers were in possession of ancestra
properties consisting of a house and tenancy rights of an
ordinary tenant in agricultural |ands. The elder brother
died in 1930 leaving a w dow, the first appellant therein
The first appellant continued to live wth the younger
brother and had an illegitimte son by him the respondent
therein. In Mrch, 1958, she adopted the second appellant,
and sonme time later,” the-surviving brother died. After his
putative father di ed, the r espondent who was t he
illegitimte son took possession of all the joint famly
properties. The two appellants thereupon filed a suit for
ej ectnment. The Trial Court -decreed the suit. The first
appel | ate - _court hel d that a wll executed by t he
respondent’s father (the younger brother) was valid in so
far as his half share in the house was concerned and,
therefore, nodified the decree by granting a half-share of
the house to the /respondent. In second appeal, the High
Court held that the appellants were not entitled to any
relief and that their suit should “be dismssed on two
grounds, nanely, (i) the joint famly properties ceased to
have that character in the hands ~of the surviving brother
when he becane the sole surviving coparcener, and (2) the
second appel | ant did not becone, on his adoption, a copar-
1084
cener with his uncle in the joint famly properties. In this
Court the appellants in that appeal questioned both the
concl usi ons reached by the H gh Court. On the first
contention, this Court held that the joint famly properties
continued to retain their character in the hands/ of the
surviving brother, as the widow (the first appellant) of the
el der brother was still alive and continued to enjoy the
right of nmaintenance out of the joint famly properties
following the decision of this Court- in Gowli Buddanna v.
Conmi ssi oner of Income Tax, Msore, Bangalore, [1966] 3
S.CR 224. On the second contention this Court held that
the schenme of sections 11 and 12 of the Act was that in-the
case of adoption by a wdow the adopted child becane
absorbed in the adoptive famly to which the w dow bel onged.
It further observed that though section 14 of the Act did
not expressly state that the child adopted by a w dow becamne
the adopted son of her deceased husband, it was a necessary
inmplication of sections 12 and 14 of the Act and that was
why section 14 of the Act provided that when a w dow adopted
a child and subsequently nmarried, that husband becane the
step-father of the adopted child. Therefore, when the second
appel  ant was adopted by the first appellant he becane the
adopted son of the first appellant and her deceased husband,
nanely, the elder brother, and hence becane a coparcener
with the surviving brother in the joint famly properties,
and after the death of the surviving brother the second
appel | ant became the sole surviving coparcener entitled to
the possession of all the joint famly properties except
those bequeathed wunder the wll, that is, except the half-
share of the house. Applying the above decision it has to be
held in the case before us that the joint fam |y properties
whi ch belonged to the joint fanmily consisting of Dharma-the
appel l ant and his brother Mragu continued to retain the
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character of joint famly properties in the hands of Dharna-
the appellant as Chanpabai, the widow of Mragu was stil
alive and continued to enjoy the right of nmaintenance out of
the said joint family properties. It should also be held
that Pandurang-the 1st respondent on adoption becane the
adopted son of Mragu and becane a coparcener w th Dharma-
the appellant in the joint famly properties. Wen once he
becare a nenber of the coparcenary which owned the joint
famly properties he was entitled to institute a suit for
partition and separate possession of his one-half share in
the joint famly properties, of course, except those which
had been alienated in favour of third parties before the
adoption by Dharma-the appel | ant.

The effect of section 12 of the Act again cane up for
consi deration before this Court in Vasant and Another v.
Dattu and Ohers, A'l.R 1987 S.C 399. In that case
interpreting clause (c) to the proviso
1085
of section 12 of the Act Chi nnappa Reddy, J. who spoke for
the Court' observed that in-a case of this nature where the
joint famly —properties had passed on to the hands of the
remai ni ng nenbers of the coparcenary on the death of one of
the coparceners no vesting of the property actually took
place in the renmai ning coparceners while their share in the
joint famly properties mght have increased on the death of
one of the coparceners which was bound to decrease on the
i ntroduction of one nore nenber into the famly either by
birth or by adoption. In the above connection, the Court
observed thus:

"4. W are concerned wth proviso (c) to
section 12. The introduction of a nmenber into a
joint famly, by birth or adoption, may have the
ef fect of decreasing the share of the rest of the
menbers of the joint famly, but it certainly does
not involve any question of divesting any person
of any estate vested inhim The joint famly
continues to hold the estate, but, wth nore
nenbers than before. There is no fresh vesting or
di vesting of the estate in anyone.

5. The learned Counsel for the appellants
urged that on the death of a menber of a joint
famly the property nust be considered to -have
vested in the renmmining nenbers by survivorship.
It is not possible to agree with this argunent.
The property, no doubt passes by survivorship, but
there is no question of any vesting or divesting
in the sense contenmplated by s. 12 of the Act. To
interpret s. 12 to include cases of devol uti on by
survivorship on the death of a nenber of the joint
famly would be to deny any practical effect to
the adoption made by the wi dow of a nenber of the
joint famly. W do not think that such a result
was in the contenplation of Parlianent at all."

We respectfully agree with the above observations of
this Court in Vasant’'s case (supra). The joint famly
property does not cease to be joint fanmly property when it
passes to the hands of a sole surviving coparcener. If a son
is born to the sol e surviving coparcener, the said
properties becone the joint famly properties in his hands
and in the hands of his son. The only difference between the
right of a manager of a joint Hindu famly over the joint
famly properties where there are two or nore coparceners
and the right of a sole surviving coparcener in respect of
the joint famly properties is that while the forner can
alienate the joint famly properties only for |ega
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necessity or for famly benefit, the latter is entitled to
di spose of the coparcenary pro-

1086
perty as if it were his separate property as long as he
remains a sole surviving coparcener and he may sell or

nortgage the coparcenary property even though there is no
| egal necessity or fam |y benefit or may even nmake a gift of
the coparcenary property. If a son is subsequently born to
or adopted by the sole surviving coparcener or a new
coparcener is inducted into the fanmily on an adoption made
by a w dow of a deceased coparcener an alienation made by
the sole surviving coparcener before the birth of a new
coparcener or the induction of a coparcener by adoption into
the famly whether by way of sale, nortgage or gift would
however stand, for the  coparcener who is born or adopted
after the alientation cannot  object to alientations made
bef ore he was begotten or adopted.

The decision of the H gh Court of Bonmbay in Y.K
Nal avade’ s case (supra) which was foll owed by the H gh Court
in dismssing the appeal, out of which the present appea
arises, has been rightly given. W  agree with the reasons
given by the High Court of Bombay in that decision for
taking the view that clause (c) to proviso of section 12 of
the Act would not ‘be attracted to a case of this nature
since as observed /by this Court in Vasant’s case (supra)
there was no 'vesting’ of joint famly property in Dharnma-
the appellant took place on the death of ‘Mragu and no
"divesting’ or property took place when Pandurang-the first
respondent was adopted. The decision of the Andhra Pradesh
Hi gh Court in Narra Hanumantha Rao’s case  (supra) which
takes a contrary view is not approved by us. |t, therefore,
stands overrul ed.

The joint family properties continued to remain in the
hands of Dharna-the appellant as joint famly properties and
that on his adoption Pandurang-the 1st respondent becane a
menber of the coparcenary entitled to claimone-half share
in them except those itens which had been sold by Dharnma-the
appel | ant .

In the result this appeal fails and it is dismssed.
There is no order as to costs.

H S K Appeal ~di sm ssed.
1087




