IN THE HIGH COURT‘OF KARNATAKA AT BANGALORE
DATED THIS THE 13TH DAY OF JANUARY 2000
BEFORE
THE HON’BLE MR.JUSTICE HARI NATH TILHARI

WRIT PETITION Nos.33583-84/1996 (KVOA)

Between

S.K.Ravi Shankar

@ S.K.Mahohar, 45 vears,

5/0.%5.K.Krishna Swamy Rao,

32, 111 Main, Chamarajpet, ,

Bangalore~560 018. e Common
PETITIONER

( By Sri.Yogaharasimha, Adv. )
And

1) state of Karnataka,
by its Secretary,
Revenue Department,
Vidhana Soudha,
Bangalore~1.

2) The 1T Addl.Dist.Judge,
Bangalore Rural District,
Bangalore. '

3) The Tahsildar,
Bangalore Novrth Taluk,
Bangalore. '

4) K.R.Lakshminarayana Rao,
s/0.late Ramachandra Rao,
retired School Teacher, ‘
Kithanahally., Dasanpura Hobli,

Nelamangala Taluk,
A‘a' M ai/ujw
N o

Bangalore District.



5) N.Keshava Murthy,
‘ s/0.late Naravana Rao,
Cmajor, 341, 1ith & Cross, :
18th Main, J.P.Nagar II Phase,
Bangalore-560078.

6) K.N.Gopala Rao,
s/0.late Narayvana Rao,
supervisor, Office of the
Divisional Engineer,
Telephones, B.A.Road, Common
Tumkur .- ' v RESPONDENTS

( By $ri.M.Ramesh, GA for Rl to 3,
Sri.H.S.shankarnarayan and Sri.R.Vijavakumar,
Adv. for R4 to 6 ) :

These Writ Petitions are fTiled under
értlole 226 & 227 of the Constitution of India,
praying to aquash Amm.B dt . 5~-7~1993 and Ann.C
dt . B-7~19%96, ’ '

These petitions coming on For
preliminary hearving in "B’ Group this day, the
Court delivered the following

By these petitibng tnder Article 226 of
"the Gonatitution of India, the petitionez hasg
prayed for the following reliefs viZ..'

a) For 1ssue of a writ of Certiorari

' and for quaghing the order dated
5-7=1993% passed by the Tahsildar,
Bangalore North Taluk, Bangalore,
in Cage No, HOA 46/87-88, in so
far as 1t ;egrhats helf lands to

f%aa~ A/axA,izx%£A4
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respondents 4 to € and also for
quasghing the judgment dated 5-7-96
pagsed by the II Additional Dist.
and Sessions Judge, Bangalore
Rural Digt, Bangalore, in M. A.

Ne, 69/93 (Annexure-C)

" b) Direction to regrant o al& the
" lands claimed by the petitiener
to himsiéé'exclusively.

¢) Grant any other_ezde;s deemed f£it
in"the interest of justice.

The facts of the cage in Nut'ghell are ;
That after the coming into fbrce of the

Karaataka Village Offices Abolition Act, 1961,

an application under Sectien 6 of the said Act,
was moved by respondents 4 %o 6 clsiming for
the regrant of the resumed land alleging t hat
the present respondents 4 to 6 i.e., the appli-

cantg, in the applicationkwﬁe are authorised

‘holders of the land and they are prepared to

deposit the occupancy price, wﬁé%h wag origi-
nally numbered as Case No.V.0.4, (8)100/68-69.
Objections<were filed on behalf of the peti-

vtioner challengiég the right of respondents

4 to 6 in the mattexr of regrant of the land.
The petitioner denied the right of the present

- respondentg 4 to 6 tc the grant of land and

Hons N, Jethoars”
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asrs.ver“t'ed that respondents 4 to 5 i.e., the
applicants were not the authoriged holders

within the puf&iew of Section 6  resd with

| fSeetioa 2(1) of the Karnatska Village Ofﬁces

Abolition Ac‘b‘, 1961. There is no diapute
that’ go far ag the presént petitioner is
ccncevrn» ed,the\la:na wag originally granted to.
hig great grand father by the Chief Court cf
Myscre. 4s regards the villvage office of
Barawardar ié even in the. xeeords at the
time of the pzocéedings, jtlie name of the
petitionexr was reeor’ded'askholder of the
office i.e., as Barawardar. On thai basis,
the petitioner claimed to be entitled to

the regrant and not the respendents 4 tc v6.

There were many pleas taken, but there is no

‘need to ga”%n detaitw L

By erder dated 26-6-197 2, the land was
regranted infavour of the present respondents

4 to 6, The matter had gene up in appeal.

The order of the Tahgildar was set aside by

the appellate authority in M,A.No. 26/74end
the matter was remanded by the District Judge
to the Agssistant Commissioner féx fresh dispoeal

according to law. After the remand, the

/v‘a/-»i\/azhnzxf&fﬁ,_______
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Tahsildar passed the order on 20th May 1983
again meking regrant in favour of respendents
4 to 6 and rejected the case of the preseat
petitioner.v,Being.aggrieved of that order,
the petitiqnei preferred an appesl. before
the District Judge, in M.A.No. 25/83 which
| had been dismissed by the Distriet Judge, |
Bangalore Rural by his order dated:15e9-1987.
Feeling aggrieved of the order passed by the
District Judge on 15-9-1987, the present
petitioner preferred the revision before the
Hon'ble High Court in C.R.P.No, 4876/87 which
wasmaliowed by this-ceﬁrt vide the order
dated 24-6-1991 and remanded the matter to
the Tahgildar again for fiesh enquiry. After
the remand, the Tahsilder passed the order
on 5-7-1993. The Taheildar held that the
present petitioner to be Barawardar and there-
afterghe passed fhe order dividing the land
in question into two shares. Half share was
given to the petiticner being Barawardar and
the latter half ghare was given to the present
respondents 4 to 6 as authorised holders.
The petiticner felt aggrieved by thie order
ag well as the present respcndents 4 tov6 felt
| aggrieved by the decisiocn of the Tahsildar to

S Nath Tl
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divide the property among thegwarring”groups
in thig litigation. The petitioner's appeal

 was numbered as M.A.No., 69/93, while the

appeal fiﬁfd bynthe present respondents 4 t0-6,‘
clam, ; . . ,
who to be authoylised holders was numbered

as M.A.No, 46/93. The District Jadge hearxd

~the matter and allowédthe appeal filed by

the present respondents 4 to 6 and digmissed

the appeal filed by the present petitiocner..

‘It is urdered that the respondents in M.A,

No. 69/93 namely the sppellants io M.A.No,
46/93 are entitlel to regrant of the entire
land in question. The order of the abpellate
court is dated 5-7-1996, Feeling aggr1eved
from the said order of the II Additional
,Distiict and Sessionsfiudge, Bangalore Rural
District, Bangalore, the holder of the Village
Office viz., Sri:S.K. Ravi Shenkar has filed

‘the two writ petitions challenging that crder.

No doubt, the proceedings being 6ne, two sldes
of the parties filed the two appeals, but the
appellate order being one, one writ petition

would. have been endugh. Anyway, to avoid the

_eomplication, the petitionexr has filed the two

writ petitions challehging the-ordaz-of'bhe
Tahgildarx, Bangalere North Taluk, Bangalo:e,

Lore Nax/vﬂlom» ,,_____._
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asg well ag the #udgaﬁg?hﬁms@d,h&’ the 11
Additional Dj.-strict and.Sessions .Judge;j
Bangalozre Rural Digtrict, Bangal'oie.

I have heard Sri. YOganarasimha assi,sted
by Mis., Deep.ash"ze‘e, learn gaﬁco&nisels_:&:r the
petitione: and Sri,H.S. Shankarnarayan
assisted by Sri. R.Vijgya Kumar, learned -
Counsel; for respondents 4 to 6 for good

 length of time.

It has been contended on behalf of the
petitioner that the application under Sec. '6
of the Karnataka Village Offices Aboliticn
Act, 1961, moved on behalf of the present
‘reapondents 4 to 6 was tot maintainable as
they were not authorised holders. It was
further contended that in view of Section 5
of the Mygore Village Offices Act, 1908
(Mysem Act No, IV of 1908) regpondents 4
to 6 cculd said tc have been in possession
of the land which form part of the emoluments
under 'Eh_e definition of"Bmoluments™un the Act,
The sale was not liable to be tranéferred,
partitioned, or eucumbered in any manmner

Tramafor &

what goever, and its/shall not be lawful, Qs

Hoss o, Jethar
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there was bar against traunsfer and partition

' ofytbe emoluments of the Village Officeiwhich

include landed property. That emoluments as -

per the definition of the Act could an be
transferred,ipartitianed or encumbered. The
transfer thereof what so ever was 1llegal,
null and wid and regpondents 4 to 6 could

not be said to be authorised holders of the
land withia the frame wqu of the éxpzessicn
"authorised holder” ss definéd in Section 2(b)
read with Section 6 of the Karnataka Village
Offices Abolition Act, 1961‘(Karhataka Act
No. 14 of 1961). The learned Counsel for the
petitioner contended that this material agpect
of the matter has not been considered by either
of the two authoriiies and without applying
their mind tc this aspect of the métter the order
of regrant has been passed. 8o, it is illegel,
null and void and it should be quashed. |

The above contentions of the learned
Coungel for the pétitioner hag hotly been con-
tested by Sxi.iH.S.Shadkaranaréyan, leaxrned
Coﬁnsel appearihg for the respondents 4 to 6.

it has Eeen contended by the learned

Coungel for respondenfs 4 to 6 that the transfer

MNM\,JJJ«\W'
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deed has never been chéllenged earlier before
the Civil Court. He further contended that
the case of respondents 4 to 6 is covered by
Section 5 of the Myso’:ce Act No. IV of 1908 -’
viz., The Mysore Village Offices Ac‘t, 1908

and it makes distinction between land assigned
as the emolnmen‘ts of the holder of the village
office and“the land not agsigned as emoluments.
.He contended that under prdviso to Section 5
°f...the, Mysore Aet No, IV of 1908 the lands
which are not assigned ag emcluments to the

hol der of a village office under rules framed
under Section 22, nothing contained in this
sect‘ien sball be deemed to affect transfers,
pertitions or encumbrances, as between diffexr-
ent members of ai»hold\er's femily. The main
provigion of Section 5 will not apply. The
learned Couusel contended that there was an
importan& aui.—gsed ot kg congider whether the
land in quegtion had been granted aas part of
emoluments to be holder of village office.

He further contended that this issue was not
framed and decided by any of the authﬁrities..
It hasvnot been ghown by the petitioner that
the land was agsligned to the petitioner as part

(o Nt Tt
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‘of emoluments as holdex of the office, When
this plea was notlpfessed and it shoul@ not
be allowed t© be :aisedJ The learned Counsel
* for the respondents 4 to 6 contended that in
view of Section 12 of the Karnataka Village
Offices Abolition Act, 1961 the old Act viz.,
thevMysore Villageudfficeg Act, 1908:has.been
repealed in whole. So that point was not
reciui:ed to be conglidered as the Mysore Act
No. IV of 1908 will not govern the present
pogition. In view of sub-section 3(a) of
Secticn 12 bf.the_Karnataka Yillage'Offices‘\
\Abolition Act, 1961 thoge transactiens cannoct

now be challenged in preceedings under thig Act.

I have applied my mind to the cont entiong
raised by the learned Coungels appearing for
the parti es.

As regards the repeal of the Mysore
Village Offices Act, 1908, the repesl is pxos;
peetive.as pe the lenguage of Section 12 (1)
of the Karnataka Village Offices Abolition Act
1961. Sub-gection (1) of Section 12 of the

Act reads as under 3

Jdons NW%W _
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12. REPRAL AND SAVINGS - (1) The
enactments specified in Schedule - 1
and any exigting law relating to
village offices in force in any axea
of the State of Karnatska so far as
they apply to village offices or

to emoluments attached to sueh
offices are hexreby repealed.

Sub~gecticn (2) of Seetion 12 of the

Act is act relevant,

Sub~gection (3) of Secticn 12 of the

Act reads as under ;

(3) Nothing in sub-gections (1)
and (2) shall be deemed toc effect -

(a) any obligation or liability
already incurred by the holder
of a village office or other
person before the appointed
date; '

(b) any proceeding or remedy in
respect of such obligatioﬁ or
liability and any such pro-
ceeding may be continued or any
such remedy may b e enforced as
ifthis Act had not been passed.

A reading of gub-gection (3) of Sec. 12

of the Act, on which reliance has been
Lrar ’
j%wquJdq:Eiﬁ,,,,—~——e——-



placed only,deals with the obligation ox
liability already incurred by the holder

of a village office or other person before
the appointed date shall not be deemed to

be affected. The transaction of gale or
transfer cannoct be said to come within

the purview of the obligaticn or liability
already incurred by the holder of a village
office. In thig view of the matter, in

my opinion, the contention raised on the
basis of Section 12 of the Karnataka
Village Offices Abolition Act, 1961 that

" hig rights under the sale deed are saved
because of sub-gection 3(a) of Section 12

of the Act, is withcuﬁ gubgtan ce. ;Repeal
A.being prospective and not retrospectivey

the provisions 6f law operating on the date
of the partition, transfer or encumbrance
‘will glways play an effective role in the
determination or of the question whether the
alleged transfer or partition were validly made
in order to determine the question whether a

person is authorised holder or not within the

N e Titsre
, JQ%Vu5PJ e
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purview of Section 6 read with Section 2(1)(b)
of the Karnataka Village Offices Abolition Act
1961 (Karnateka Act No. 14 of 1961). No aeubt,
this section prevides for regrant of land :
U-0o & Seems
in favour of the authorised holder, and/who isg
e authoriged holder under Section 2(1)(b) 6;
Karnataka Act No. 14 of 1961. The,éaid éeetien
reads as under $ | ’
"Authorised holder" means s

person in whose favour a land granted

oy continued in respect of, or

‘annexed 10 a village office by the

State or a part thereof has been

validly alienated permanently,

whether by sale, gift, partition or

otherwige, under the exigting law

releting to such village officer."

Therefore, in order to determine whether
respondents 4 to 6 are asuthorised holders or
unauthoyiged holders, the question whether
there hes been a valid transfer made infavour
of respondents 4 to 6 as claimed ox the sale
deeds ete previcus transaction of partition
were null and void. Such question has to be
determined teking intec congideration the law

exiating'at the time of the transaction was

made with reference to the village o £fice.

anw oatty Jaror

L
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To that extent, the provisions of the Mysore
Aci;-ﬁo. IV of 1908 (The_’ﬁysore ,Vil.lag‘e”

Offié‘es Aet, 1908) cannot said to have been
repealed O stood repesled. Those provisions
are vexj material, Section 5 of the Mysoze

Act No, IV of 1908 reads as under ;

- 5, The emoluments of village
of fices, whethex such offices be
or be not hereditary, shall not be
liable‘}»to be transferred, partiticned,
or encumbered in any manner whatscever,
and it shall not be lawful for any
Court to attach or sell such emolu=~
ments or any pertion thereof ;-

‘Provided that in the case of
lends which are not assigned as
emcluments to the holder ofa
villagé office under rules framed
undexr section 22, nothing contained
in this section shall be deemed to
affect transfers, partitions or
encumbrances, as between different
members Of a hakdar's family.

Before, I proceed to discuss Section 5
of Myéere Aa‘tlﬁo. IV of 1908, it appears
proper to refer to the definition clause

which defines emcluments under Section 2(e)

of the Karnataka Village Offices Abolition

Jvfm N alh Tostans
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- Aet, 1961 ag under 3

2 (e) "emoluments meang -

(i) 1and,

(11) assignment of revenue
: payable in respect of lands,

(111) fees in money or agricultural
pwduce, :

- (1v) money, salaries and all other

. ktads of remuneration granted
ox continued in respect of or
snnexed to, any village ocffice,
by the State.

This deﬁni‘bion is nlustxanve, Enﬁiu-
’ments of village office ‘may include all thése
which are annexed to the village office, by
the State. A reading of Sectiouvsf@i'bhe
Mysore Act No. IV of 1908, no doubt, creates
bar againet alienestion of items which can be
included and which are included within the |
definition of the emoluments which may includeie
land algso. So, the émoluments of the village
office are attached to the‘viilage office
irr’espe’etive of such cffi ce be heritable or not..
Section 5 of the Mysore Act No. IV of 1908
provides that the items covered by fhe expre-
gslon emoluments of the villagelbffiee shall
not be transferable, nor can they be subjected

to encumbrance, nor they be tzansferzed,

: Jtborr



partitioned in any menner, nor the Civil Court
is entitled to attach such emcluments,in what-
ever form thay may be,0r any portion thereof
in executionléf any decree. This section bars
,-a‘ﬁ»sort of alienation of Iteﬁsﬁwhich are

- covered by the expressioa emcluments of the
village offiee. Néither‘thgy can be trans-
ferred by séie etc., nor can those items
which come within the purview of the emolu-
ments b partitioaea(/or eneumb-eied in any
manner. To this princi§31 gection a provisgo
has been added. Here, the provisc appears to
have EB8¥ carved out something which could be
covered by the main section and it may instead
operate as exception. Exception has been ‘
made with respect to all lands which are
alleged and shown ag not tc have been assigned
to0 the holder of the village office as emolu~
ments or part of the emoluments. The expre-
aslon emoluments of the villége office appears.
to 1nc1ude.ih itself the emoluments which are
given or assigned to the holder of - :8 village
office, but the lend which is not assigned
aé‘part of emoluments of a holdér of the
village office under section 22 and the rules

made‘thereunder. The provigo provides that

o Naﬂw@—«
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the main clause will net'apply te trangfer,
partition or encumbrance made on such

lands inter as membexrs of the holder's
family. The game view appears to haﬁe

been expressed in an earlier decigion of
-thig Court by the Hon'blé Justice Mallappa
"in the case of SAKAMMA v. CHIKKANNAGOWDA
(A.I.R. 1954 Mysore 5). |

In the present case, both the learned
_ omid Slaled |
Coungels have been very fair on this aspect
of the matter that there is no finding on
the question whether the lands which are
claimed to have been transferred and

partitioned,were not assigned as emocluments

to a holder of village office. -

‘ The learned Counsel for the respondents
'4‘t6 6, noc doubt, contended that it was fbr
thé'petitionex tc allege and agsert and pro~-
duce evidence or té press'it. f am unable to‘

accept this contention, A person who claiﬁs

benefit of excepticn clause to the main.

Kane Vet & bl
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principal section, the burden lies on him to
establish thatvhisveaee.is covered by excep-
tion clause and he has to establigh the
neeesséry ingredients after having pleaded
that case and then evidence has to be led
by the parties, but the burden lies on the
person claiming benefit of exception to the |
main principal clause or section. It is also
well settled that after both the parties have
led their evidence on that point, the burden

of proof loses its importance to a greater

extent and then the Court has to d etermine.

the question of fact after appreciating the

evidence. Therefore, in my opinion when

‘respondents 4 to 6 claim the benefit of the

alleged transfer and partiticn in their
favour, the burden did lie on respondents

4 to 6 to allege and.establisb that thOge
trangactions were net affected by Section 5.
of the Mygore Act No. IV of 1908 and were
covered by the provige. In such a case the
parties need be given opportunity for addueing
the evidence andjistablisb the facts. Congi-

VL}o/uJﬁJaZh,éyztéﬁa4'
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dering this aspect ef.tpe_matte:,}in'my
opinion the erders_impdgned guffer from
error ofllaw apparent en'the fact of the
record and of jurisdiction. |

- For passing the regrant order in favour
of respondentg 4 to 6 the authorities were

required by law tc cénsider the quegtion

Whether_zesﬁonQents 4 to 6 were authorised

hclders within the freme work of Secticn 2(1)
(o) of the Karnateka Village Offices Aboli- |
tion Act, 1961 and were entitled to get
benefit of Section 6 read with Section 2(1)
(b) of the Act. Then in that case no appli-
cation would be necessary on behalf of thér
§etiticner for regrant under Secticn 5 of .
the Mysore Act Né. IV of 1908, because of
the langﬁage of-Section 5 itself,and the -

la nd which was resumed under Section 3y in
a case not falling under Sectiongs 6 aﬁd 7 |

was tc be granted to the person who has been

a holder of the village office, if he esta-

blished all the necessary conditions. So
ti11 the application under Section 6 of

the Karnataka Village Offices Abolition Act,
is dispoged of or till it is found that res~
pondents 4 to 6 are not suthorities holders,
j&oh»ifdazayéiuhvu’
/—_—/
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no applieation could,be»madexoy:thefpreaeat
petitioner'under Section 4. It isnefter .
that decision, it would be- open to the
petitioner to apply for the regrant or bis

application for regrent“may“bewconeidered

. after the decision on the question whether

respondents 4 %o 6 are authorised helders
or unauthorised holders.. Earlier~to-that

euch a land whioh is covered by Sections

.6 an-d'l, the appiioati,o.njtor..zreg-r_ent; in '

favour ¢f a holder ¢f~thebvi11egeaoffice

cannot be eoosidered;'

The Writ Petitious, ag such, are. hereby
allowed. S '

The order passed by the Tahsildar,
Bangalo re Nor@h:Taluk,,Bengaiore, on 5-7=1993
(Annexure-B) sndvidudgmént passed by the
IIVAdditiooel Digtrict and Sessions Juage,'
Bangalore Rural Distriet Bangalore, on

57~ 1996 (Annexure-D) are quashed.

- The Tahsildar, Bangalore North Taluk,
Bangelore, is hereby directed to proceed |
afresh taking into consideration the pleas
that have beeo raised ox may be raised 1
before it keeping in view the following

questions.

Jdahb'AJQXA’%Egéffi'f’““———_i
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o 1). Whether thve present. tespe-nd‘ets 4 %o 6
are an‘tho rised holders of the lands within the
purview of Section 6 read with Seetiea 2( 1)(b) |
of the Karnataka Village Offiees Abolition
Ac‘t, 1961 ? '

2) Whetherx the transfer and partitien |
alleged by respondents 4 -to 6 have been validly
made or hit by Section 5 ef'the;ﬁyser«e;;V‘Lllage
Offices Act, 1908 (ysoze Act No. IV of 1908) ?

3) Whether the. 1ands in question were not

"assigned as part of emoluments $theolder of
By + village efﬁce ? '

4) Whether thealands,ia:qaestiga»wuich

| vest ed mf the Government and for r egrant o £

which t he alieati on had been made by. res-
pondents 4 to 6 have been the lands which can

‘be gaid to be the lends not assigned as

enoluments t ethehelder of thkg-village office

under the iules framed th&”&uﬁdﬁiﬁ-

The Tahaildar to decide the matter af’re@h
after

[/giving opportunity $0 1o both‘the parties to

lead evidence on the above questicns only and
pass the order on the basis 0f the material

placed on record as well asg-the additicnal

Jdovs N oth Jithoree”
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avidenee or material pxodueed by both the

part ies. !

| As the mattex ig very old kaving .
eemmeneeda in 1968-69, the Tahsildax is
- /directed to decide the matter ‘» expeditiously
and in every case within a periocd of twelve
monthe from the date of the ‘communiecaticn

of this order or direction. :

The date. for appearanee of the parties

: be_fbh!-evth‘e Tahsildar will be ﬁxed latex on
whgn the eo‘py, of thig order becomes available
to the parties and‘they move ap_plicatien for
this purpose. |

8d/ -
Judge

OVE



