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ACT:

Madras El ementary Education Act (8 of 1920), s. 56(2) (h)
and Part 1l, Rules--If statutory Rules  or admnistrative
i nstructions--Purpose of Rules--Right of teacher against
managenent of El ementary School --1f governed by contract or
Rul es.

HEADNOTE:

The appellant, who was working as the Headnmistress in the
respondent school was reduced to the position of an
Assi stant Teacher. Her appeal to-the District Educationa
Oficer under. 13(2)(vi) of Part 11 of the rules published
by the State Governnent in the Gazette on August 29 1939,
was rejected, but on a further appeal by her to the
Di visional Inspector of Schools, the nanagenent of the
school was directed to restore her to the position of
Headmi stress. As the managenent did not do so, she filed a
suit for the issue of a nandatory injunction to the
respondent and for damages.

On the question whether the rules under which the appeal was
filed and the order was nmade were only admnistrative
instructions by the Governnment to its educational officers
and not statutory rules which would give riseto a renedy
enforceable at law at the instance of an enployee of a
school aggrieved agai nst the managenent,

HELD: (1) Section 56 of the Madras El ementary Education
Act, 1920, authorized the Governnent to nake rules to 'carry
out all or any of the purposes of this Act’, and under sub-
s. 2(h) for declaring the conditions subject to @ which
schools may be admitted to recognition or aid, and ‘rules
were framed in 1922. The Act was anmended by Amendment — Act
of 1939, by which Chs. 11, 1V, VI and s. 55 were deleted.
The existing rules therefore could not be continued as they
could not be regarded as rules for ’'carrying out the
purposes of the Act.’ Hence they were reframed and publi shed
in the Gazette in 1939 in two parts. [13F, H 14D].

(a) The first part contained rules dealing with mtters
provided for in the various sections. The rules in Part 11
could not refer to any section because, they related to
matters such as recognition and aid dealt with in sections
and Chapters which were repeal ed by the 1939-anendrment, and
hence, Part Il rules did not set out or refer to any section




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 12

of the Act. [ 1l4F].
(b) The rules in Part | were headed 'Rules framed under the
Madras Elenmentary Education Act, 1920', but the Rules in
Part 11 were not given any such heading or title. [14F].
(c) There was no previous publication of the rules in Part
11 as required by s. 56(1). [14F-G.
(d) The rules in Part 11 could not be clained to have been
nmade under s. 56(2) (h) dealing with the conditions subject
to which schools nmay be admitted to recognition or aid,
because they did not satisfy the condition precedent for
such rul e-making, nanely, that they could be made only ’'to
carry out all or any of the purposes of the Act’, [16D-F].

7

Therefore, the rules in Part 11 could not be said to be
statutory rules franed under 's. 56. [16F]

(2) But the CGovernnent had the power de hors the Act to lay
down conditions _under which it could recognise and grant
aid. To achieve uniformty and certainty in the exercise of
such executive power and to avoid discrimnation, Governnent
could frame rul es which woul d however only be admnistrative
instructions to its officers. [17B-D]

The rules in the present case, relating to recognition and
aid, thus governed the terms on which Government woul d grant
recognition and aid and Governnent could enforce the rules
on the nmanagenent by the denial or w thdrawal of such
recognition or aid, if there was a breach or nonconpliance
of the conditions laid down in the rules. But t he
enf or cenent of such rules was a matter  between t he
Covernment and t he managenent, and a third party, such as a
teacher aggrieved by sane order of the managenent, could not
derive from the rules any enforceable right -against the
managenent on the grounds of a breach of or ~non-conpliance
with any of the rules. [17D-E; 19B-(

(3) The relation between the managenment of the elenentary
school and the teachers enployedin it would be governed by
the terns of the contract of enployment and the |aw of
master and servant in the absence of any statute or
statutory rules controlling or abrogating such a  contract
and providing to the contrary. [16F G

The result is that the relations between the managenents and
the teachers even in a recognised el enentary school have to
be regarded as bei ng governed by the contracts of enpl oynent
and the ternms and conditions contained therein. Part |1
Rul es, which cannot be regarded ,is having the status  of
statutory rules made under s. 56 cannot be said to have the
effect of controlling the relations between the managenent
of a school and its teachers. [16H, 17A-B]

Therefore, the appellant could not be said to have had a
cause of action for enforcing the directions given by the
Di visional Inspector to restore her as the Headnmistress in
the appeal filed by her. Appeals against orders passed by
the managenent agai nst a teacher are provided for under r.
13 so as to enforce the satisfaction of conditions ‘under
whi ch recognition and aid would be granted or w t hdrawn, and
not for regulating as between the teacher and t he
nmanagenent, the relations of naster and servant arising
under the contract of enploynent. [18B-(

Chandrasekharan Nair v. Secretary to Government of Kerala,
Al.R 1965 Ker. 303, A Ranmaswam Ayyangar Vv. State of
Madras, (1962) 1 ML.J. 269, and Mbss. v. The Managenent,
(1970) 2 AWR 157, approved.

CGovi ndaswam v. Andhra, (1962) (1) An. W R 283, overruled
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 500 of 1966.
Appeal by special |eave fromthe judgnment and order dated
July 27, 1965 of the Mysore Hi gh Court in Second Appeal No.
235 of 1960.

B. R L. lyengar and E. C. Agrawal a, for the appellant.

R Gopal akri shnan, for the respondent.

8

The Judgrment of the Court calling for a report was delivered
by

Shah, J. The appellant was appointed on April 10, 1949,
HeadM stress of St. Al oysius Hi gher Elenentary School, Uva
then in State of Madras. = On June 1, 1955, the Manager of
the School reduced her to the post of an Assistant Teacher
Her appeal to the District Educational Oficer, South
Kanara, against the action of the Manager was rejected. In
second appeal, the Divisional |nspector of School s,
Coi nbatore, by order dated July 5, 1956, allowed the appea
and directed the District Educational O ficer to issue
instructions to the Managenent of the School to reinstate
the appellant as Head M stress. ~But no effect was given to
that order by the Managenent.

On June 26, 1957, ‘the appellant filed the suit out of
which this appeal arises claimng a, mandatory injunction
directing the Managenent of the School to reinstate her to
the post of Head Mstress and damages for  loss resulting
fromthe wongful action of the Managenent.

It was the appellant’s case that the school ‘was receiving
grantin-aid fromthe Governnent of Madras and was subject to
the supervision and control of the Education Department of
the Governnent of Madras, and since the reorganization of
the States, of the Mysore Governnent of the affairs of the
school, said the appellant, were conducted according to the
rules and regul ati ons framed by the Governnment and enbodi ed
inthe rules relating to the elementary schools franmed under
the Mdras Elenentary Education Act, 1920, and on that
account the order passed by the Manager renoving her from
the post of Head M stress stood vacated, and refusal of the
Manager to reinstate her was illegal, because the Manager
was bound by rr. 13 & 14 framed under the Madras Elenentary
Education Act to obey the order passed by the ~Divisiona
I nspector of Schools on an appeal preferred by her
The suit was resisted by the Managenent. They cont ended
that they were not bound by the Madras El enentary Education
Act or the rules franed thereunder; that the Manager al one
was responsible for the "efficiency, strength and progress"
of the school and for the internal discipline, which were
all matters left to his discretion and the Managenent could
not be conpelled to reinstate the appellant as Head M'stress
when she did not command their confidence.
The Trial Court held that the appellant was not entitled to
claimreinstatenent as Head M stress, because the action of
the Managenent renoving the appellant’s fromthe post of
Head M stress was not illegal. The Trial Court also  held
that the orders

9
passed by the Educational authorities were not binding on
the Manager and the action taken by the Manager "though
severe", could not be declared illegal
In appeal the District Court reserved the Judgment passed by
the Trial Court and decreed the appellant’s suit and issued
a mandatory injunction directing the Managenment of the
School to reinstate the appellant as Head Mstress of the
School . Agai nst that decree a Second Appeal was preferred
to the H gh Court of Mysore. The Hi gh Court reversed the
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decree passed by the District Court and ordered that the
appellant’s suit do stand dism ssed. Against that order
this appeal is preferred with special |eave.
The principal question which fell to be deternmined before
the Hi gh Court was whether the rules franed under the Madras
El ementary Education Act, 1920, which conferred authority
upon the educational authorities of the State, wer e
statutory and enforceable at the instance of a person
prejudicially affected by breach thereof. The Madr as
El enentary Education Act 8 of 1920 which originally
cont ai ned 56 sections has been amended fromtine to tine by
Madras Acts 2 of 1932, 2 of 1934, 11 of 1935, 13 of 1938, 2
of 1939, 15 of 1951, 28 of 1943, 8 of 1946 and 23 of 1950.
As a result of these anending Acts a |arge nunber of the
provisions of the Madras Elenmentary Education Act, 1920,
have been nodified or repealed. Section 41 which provided
for the recognition of elenentary schools and S. 42 which
provi ded for adm ssion of elenmentary schools to grant-in-
aid, stood repealed by Act 2 of 1939. By s. 56 the State
Government ~was authorized to nake rules not inconsistent
with the Act to carry out all or any of the purposes of the
Act, and by sub-s. (2) of s. 56 it was provided
“In particular and without prejudice to the generality of
the foregoing provisions they may make rul es-
(f) | aying down the registers, statenents,
reports, returns, budget s and ot her
information to be mmintained or furnished by
| ocal. ‘authorities, by panchayats, and by
managers of elenentary schools under private
managenent. and ~the tinme w.thin which any
statenment, report, return, budget  or other
i nformation shall be furnished;
(h) declaring the conditions subject to
whi ch schools may be adnitted to recognition
or aid."
10
Rul es were franed under the Act for the first tine’ by the
CGovt. of Madras in 1922. These rules provided for the grant
of recognition and aid to elenentary schools, and for
prescribing conditions of service and qualifications of
teachers and the authority of the District Educationa
I nspector and higher authorities. The provisions relating
to the recognition of the elenmentary schools and adm ssion
of prinmary elenentary schools to grantsin-aid were, ~ as
stated earlier, repealed by Act 2 of 1939, but the power to
franme rules, especially for the purpose of —declaring the
conditions subject to which schools may be admitted to
recognition or aid, was retained.
It al so appears that even after Act 2 of 1939 which repeal ed
Ch. IV was enacted, rules relating to the power of the
Educati onal authorities were republished on August <29, 1949,
and Part |l of the Rules dealt with matters relating to
recogni tion of schools and grant-in-aid. 1In the view of the
Hi gh Court, after repeal of ss. 41 & 42 of the Act, those
rul es could only have effect as executive instructions. On
this question it appears that there has been sone difference
of opinion in the Hgh Courts. A Full Bench of the Kerala
H gh Court in Chandrasekharan Nair and others v. Secretary
to Covt. of Kerala and others, (1) approving their earlier
judgrment in Joseph Val amangal amv. State of Kerala(l) held
that the rules contained in Part Il headed "Rules for grant
of recognition and aid to El enentary School s" franmed under
the WMdras Elenentary Education Act, 1920, were nere
executive directions having no statutory authority.
The Hi gh Court of Andhra Pradesh in Jalli Venkatswany V. The
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Cor r espondent , Kast uri ba Gandhi Basic Seni or Schoo
kenetipuram(3) was apparently of the view that these rules
had statutory operation.
The High Court of Madras in A Ramaswani Ayyangar v. State
of Madras (Education Departrment) (1) held that the rules were
adm nistrative and not statutory in their effect, and the
managenent coul d di spense with the services of its enployee
(a teacher) after giving three nmonths’ notice in the usua
course, Wwthout assigning any special reason, and the
enpl oyee coul d not invoke the aid of the Court for an order
to quash the proceedings of the managenent dispensing wth
his services on the ground of non-conpliance wth those
rul es.
(1) A 1. R 1961 Kerala 303.
(3) A I. R 1961 A P. 178.
(2) A |I. R 1958 Kerala 290.
(4 A |I. R 1962 Wad. 387.

11
In this ~'case, the question whether an. order nade by the
Educati onal “authorities in exercise of the powers conferred
upon themby rules is |liable to be enforced by action in a
civil court at the instance of s person affected by the
action of the school authorities falls to be determned. It
is wunfortunate that counsel have not been able to place
before wus the Act, and the rules in force.at the materia
tinme. Counsel appearing at the Bar are also wunable to
inform us about the authority in the exercise of which the
rules were originally franed and were reissued after the
repeal of Ch. |1V of the Act. Before we can decide this
appeal , we must have before us a copy of the relevant rules
in force at the material time, and evidence about the
authority under which the rules were framed and conti nued,
the sanction behind the enforcement of the rules, if any,
and the manner in which the rules were being adm nistered by
the Madras CGovernnent and thereafter by the State of Msore
when the District of South Kanara nmerged with that State
under the States Reorgani zation Act, 1956.
We direct that the papers be sent down to the Trial /Court
and that the Trial Court do report to wus after /taking
evi dence on the questions set out earlier. The Trial Court
may, if so advised, issue a summons  to the Educationa
authorities of the State of Madras or take other steps to
ensure production of the docunents bearing on the questions
on which report is directed to be nmade. Enquiry may
especially directed to the question whether the State of
Madras, or the state of Mysore, have on any earlier occasion
enforced the orders passed by the Educational —authorities in
appeal s and the power in exercise of which they have . been
enf or ced. The Trial Court to subnmit the report - within six
nonths fromthe date on which the papers reach that Court.
The judgnent of the Court after receipt of the report was
del i vered by
Shelat, J.- Prior to June 1, 1955, the appell ant was working
as the Head Mstress in the respondent school. On April 22,
1955, the nmanagenment of the School served certain charges on
her and call ed upon her to reply to the sane. Her reply was
found to be wunsatisfactory, and thereupon, by an order
passed by the managenent on June 1, 1955 she was reduced to
the position of an Assistant Teacher. She thereafter filed
an appeal against the managenent before the District
Educational O ficer, South Kanara. Her appeal was rejected.
A further appeal by her before the Divisional Inspector of
School s, Coi nbatore, succeeded and the Divisional |nspector
directed the nmnagenent to restore her to her origina
position as the Head M stress. The managenment declined to
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do so and she filed the suit fromwhich this appeal arises.
12

The suit was on the basis: that since the school had
obtained recognition and grant-in-aid under the Madras
El ementary Education Act, VIII of 1920, and the rules made
therefore by the CGover nrent , it was under the
supervision,first of the Education Departnent of the Madras
Covernment, and. after reorgani zation of States, that of the
Mysore Governnment. According to her, the Act and the said
rules were binding on the school and gave her a right to
enforce against the nmanagement the said order of the

Di vi sional Inspector. The order reducing, her to the
position of an assistant teacher stood vacated by the order
of-the Divisional Inspector and the respondent school

therefore, was bound to conmply with that order and restore
her to the position of the Head M stress, The managenent
contested the suit, maintaining that the order of reduction
passed by it was within its power, that there was nothing in
the Act or the rules which warranted any interference wth
its right of internal nanagenent of the school and gave no
right to the appellant to enforce in, a court of law the
order passed by the Divisional |Inspector, that order being
only a mtter between the Education Departnent and the

managemnent .
The Trial Court accepted the school’s contention and dism s-
sed the suit. In an appeal against that  dismssal, the

Di strict Judge took a different view and held that the order
of the Departnment was |egally enforceable by the appellant
since it was passed in an appeal provided by the said rules.
He set aside the dismissal of the suit and passed a decree
in favour of the appellant.” On a second appeal by the
school, the H gh Court went into the |egislative history of
the Act and on an examination of the rules accepted the
contention of the managerment that the relations-hip @ between
the parties was that of master and servant and no nmandatory
injunction could be issued directing restoration of the
appel l ant as the Head M stress as that would be tantanount
to specific performance of a contract of personal service
not perm ssible under s. 21(b) of Specific Relief Act, 1877.
The High Court also held that the rules, under which the
appel lant had filed the said appeal and the said order was
made, wer e only admnistrative instructions by the
Government to its educational officers and not statutory
rules which would give rise to a renedy enforceable at | aw
at the instance of an enpl oyee of a school aggrieved agai nst

its nanagenent. Against this judgnent,  the appel | ant
obtained special leave fromthis Court and filed this
appeal

The appeal first came up for hearing in March 1970 before
Shah, J. (as he then was) and Grover, J. Not satisfied wth
the record before them the |earned Judges postponed the
hearing of the appeal and called for a report fromthe Tria
Court on certain matters found wanting in the record, In
accordance with that order, the Trial Court took additional
evi dence, both oral and

13

docunentary, and dispatched its. report along with a copy of
the rules, the Madras Gazette in which they were published
and certain other materials. From those materials as also
fromthe judgnent of the Kerala H gh Court reported in Rev.

Fr. Joseph v. Kerala(l) it is possible to, trace the
charges which the Act and the rul es have undergone fromtine
to tinme. Such a legislative, history of the Act is
important to a certain extent as it throws light on the

character of the rules and the power under which they were
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framed fromtime to time

Counsel for the appellant urged that in spite of the changes
made fromtime to time in the Act, the rules with which we
are concerned in this appeal have retained their origina
character of being statutory rules., They nust, therefore,
be, held to have been made under s. 56 and particularly
under c¢l. (h) of its sub-s. (2), which enmpowers the
CGovernment to nake rules in respect. of recognition as an
el enentary school and the aid which the Governnent gives to
it from public funds. The argunent was that despite the
changes in the Act, particularly the deletion of certain
provisions of the Act, to which we shall presently come, the

definition of an 'elementary school’ in the Act takes in
school s recogni sed by the Director of Public Instruction of
the State Governnent, and since such a recognised school is

the essence of the schene of elenmentary education provided
by the Act, the rules have to- be treated as statutory rules
made, under, cl. (h) of s. 56(2) which is still retained in
the Act.

Before ~we proceed to. consider these contentions it is
necessary to —examne briefly the Act and its |egislative

hi story.

The Act was, first passed as Madras Act, VIII of 1920, and
t hen contai ned seven -chapters wth 56 sections. It
under went several changes. from time to tinme, and
particul arly when the Madras El ementary Educati on (Anendnent
Act. Il of 1939 was passed by which Chapter 11, IV, VI and

s. 55in Ch. VII. were del eted.
The Act was passed with the  object of making better
provisions for elenmentary education and envisaged inparting
of such education through elenmentary schools,  including
those run by private managenents, but - recognised by the
Governnment through its Education Departnent. Sec. 3(vi) of
the Act defines such an el enentary school as one recognised
by the Director of Public Instruction or by such authority
as my be enmpowered by him in- that behalf. sec. 56
authorized the Governnent to nmake rules not inconsistent
with the provisions of the Act "to carry out all or any of
the purposes
(1) A I. R 1958 Kerala 290.

14
of this Act", and in particular cl. (h) of sub-s. (2) for
"declaring the conditions subject to which schools may be
admtted to recognition or aid." Ch. I, before -its
deletion in 1939, provided for the constitution of District
Educati onal Councils, their duties, their funds, budget and
audi t. Ch. VI, by ss. 41to 43 in it, .dealt wth
recognition of schools and admi ssion of private managed
schools to grant-in-aid. These chapters, as stated earlier
were repealed in 1939.
The Rules were first framed in 1922 wunder S.- 56 and

contai ned provisions regarding recognition and aid. These
Rules were clearly statutory rules. Curiously, although
Chs. 11 and IV were deleted in 1939, cl. (h) of s. 56(2) was
allowed to remaininthe Act. It appears that the rules

regulating recognition and aid were franmed in 1922 because
so long as Chs. 11 and IV were in the Statute, they had to
be made to inplenment the purposes set out in those chapters.
But with the repeal of those chapters, those Rules coul d not
be continued as they could no | onger be regarded as rules
for carrying out the purposes of the Act as S. 56(1) enjoins
The Madras Governnent appears to have appreciated such a re-
sul t arising from the repeal of those chapters and
therefore, reframed the rules and published them in the
Gazette of August 29, 1930. The new Rules were divided into
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two parts. The first part contained rules dealing wth
matters provided for in ss. 3(i)(v) and (viii), S. 36(1) and
(2), S. 44, S. 48, S 50(iii) and (v) and S. 51. Part 11
Rul es did not set out or refer to any of the sections in the
Act as Part | Rules did. The reason was that rules in Part
11 dealt with recognition and aid in respect of which there
were, after the 1939 amendnent, no corresponding provisions
in the Act. It is also of sone significance that when
published in 1939 the rules in Part | were headed "Rules
franed under the Madras El enentary Education Act, 1920",

while the rules contained separately in Part Il were not
given any such heading or title. Further, it appears that
when these Part Il Rul es were published in August 1939 there

was no previous publication of themas required by S. 56(1)
of the Act.

Ch. I in Part Il Rules deals with recognition. The power to
grant or wthdraw such a recognition is conferred on the
of ficers of the Education Department. Under r. 5,

applications for recognition of schools or addi ti ona

standards in such schools are to be nade to the District
Educational Oficer. An-appeal is- provided against his
deci sion before the Divisional Oficer. The rules then Ilay
down certain requirenents on the basis of which recognition
would be given or withheld. Rule 13(1) provides, inter
alia, for the maintenance of a teacher’s service register by
the manager of the school specifying therein the terns of
service under which a teacher is recruited. The register
woul d i ncl ude

15

particul ars showi ng whet her ~a teacher is appoi nt ed
temporarily or on probation or on a pernanent ~basis, his

salary, the scale of pay, if any, etc. ~Under the rule, the
manager has to get the register countersigned by the  Deputy
I nspector of Schools. The rule further provides that no
qualified teacher can be appointed on ;a tenporary basis or
for a stipulated period. Al appointnents to permanent
posts have initially to be nade on probation and on expire
of the probation period the teacher would be deened to be
per manent . ad. (2) of r. 13 provides that no teacher can
| eave the service of a school without giving three nonths’
notice, or three nmonths’ salary in lieu thereof. ~Under sub-
cl. (ii) of cl. (2) of that rule, the managenent has the
power to termnate the service of any nenber of the ~staff,
whet her pernmanent, tenporary or probationary, w thout -any
notice on the grounds set out therein. But, three nonths’
notice would be required if the term nation of service is
for reasons other than those set out in sub-cl. (ii), e.g.,
for wailful neglect of duty, serious msconduct, gross
i nsubordi nation, inconpetence etc. The first provision to
sub-cl. (ii) requires, however, that before such notice of
termination is given the teacher has to be inforned in
witing of the charges against him and a reasonable
opportunity to be heard has to be given to him The ' second
proviso to that subcl ause requires the nanagenment to consult
the Deputy Inspector and obtain his approval about the

propriety of the action proposed against a teacher. The
rule then provides :
"When, on a teacher’s appeal, the District
Educational O ficer orders reinstatenent, the
managemnent shall forthwith reinstate hi m

within 10 days of the receipt of the orders,
notw t hstanding a further appeal submitted or
proposed to be subnitted by the managenent to
the Divisional Inspector and shall inform in
witing the Deputy Inspector of Schools and
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the District Educational Oficer of the fact
of having done so. Failure to comply with
such orders of the District Educati ona
Oficer may entail action agai nst t he
managenment under rule 14 bel ow. "
Sub-cl. (vi) of r. 13(2) provides for appeals, first, before
the District Educational Oficer, and then, before the
Di vi sional |nspector of Schools. Under r. 14, the Director
of Public Instructions has the power to declare, after
enquiry, a teacher to be wunfit for enployment in a
recogni sed school . Under r.. 14-A, he <can refuse or
wi thdraw recognition froma school in which is enployed a
teacher whom he has declared to be unfit, or when the schoo
is under the nmanagenent of a person declared unfit by him
Recogni tion can al so’ be withdrawn under rr. 26 to 28, 28-A
and 28-B on the grounds set out therein. Ch. 11 of Part |1
Rules <contain rules in regard to aid, such as teaching
grants, mai ntenance grant etc.,

16

and Ch. I'l'l contains rules with regard, to grants for
school buildings, building sites and play-grounds.

Chs. Il and IV of the Act, which contained provisions for

recognition and aid, having been repealed, these rules,
rei ssued and published afresh in August 1939, cannot be said
to be rules "to,, ‘carry out all or any of the purposes of
this Act", as provided by S. 56(1). No doubt, cl. (h) of
sub-S. (2) of S. 56 was still retained even-after Chs. 11
and |V were deleted, and therefore, the Governnment could
perhaps claim to have the power to frane statutory rules
"declaring the conditions subject to which schools nmay be

admtted to recognition-or aid". But even if the Governnent
were to claim to have framed rules -under~ the 'sanction
contained in cl. (h) of S. 56(2), such rules would not

satisfy the condition precedent ~ for ~such rul e- maki ng,
nanmely, that they can be made only "to carry out all or any
of the purposes of this Act"., Such rules, therefore, @ even
if rmade, would not be rules made under S. 56. Besides, the
fact is that when Part 11 Rules were published in the
gazette of August 28, 1939, they were not clainmed to have
been rmade under the power reserved to the Governnent under
S. 56. If they were clainmed to have been so nmmde, they
woul d, firstly, have been pre-published as required by S
56(1), and secondly, the Governnent woul d not have made the
di stinction between Part | and Part Il Rules, which'it did,
by giving a title to the forner, nanely, that they were made
under the Act, and omitting to give such a title to the
latter. These facts support the contention of t he
respondent -school that Part 11 Rul es cannot be said to be
statutory rules framed under S. 56, although the power to
nmake such rules is still retained with the Governnent by
reason of cl. (h) being still there in S. 56(2).

Odinarily, the relations between the nmanagenment of an ele-
mentary school and the teachers enployed in it would be
governed by the ternms of the contract of enploynment and the
law of master and servant in the absence of any statute
controlling or abrogating such a contract of enploynent and
providing to the contrary. The nmere fact that such a schoo
has obtained recognition and aid from the educati on
department woul d not mean that the relationship between its
managenment and its enpl oyees has ceased to be governed by
the contracts of enploynent under which the enployees are
recruited and by the | aw of naster and servant unless there
is some provision in the Act overriding that law as one
finds in statutes dealing with industrial disputes and
simlar other matters. There is in fact no such provision
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in the Act and none was pointed out to us. The result is
that the relations between the nanagenent and the teachers
even 1in a recognised elenentary school have to be regarded
as being governed by the contracts of enpl oynent
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and the termnms and conditions contained therein. Part 11
Rul es, which cannot be regarded as having the status of
statutory rules made under S. 56, cannot be said to have the
effect of controlling the relations between the managenent
of a school and its teachers or the terns and conditions of
enmpl oyment of such teachers or abrogating the | aw of naster
and servant which ordinarily would govern those relations.
But it cannot also be gainsaid that as the Government has
the power, to adnit schools to recognition and grants-in-
aid, it can, de hors the Act, lay down conditions under
which it would grant recognition and aid. To achieve
uniformty and certainty in the exercise of such executive
power and to avoid discrimnation, the Government woul d have
to frame rules which, however, would be in the form of
adm ni strative instructions to its officers dealing with the
matters of recognition and aid.~ If such rules were to |ay
down conditions, the Governnent can insist that satisfaction
of such conditions would be condition precedent to obtaining
recognition and aid and that a breach or non-conpliance of
such conditions woul d entail either the denial or withdrawa
of recognition and aid. The nmanagenent of school
therefore, would commt a breach or non-conpliance of the
conditions laid down'in the rules on pain of deprivation of
recognition and aid. The rules thus govern the ternms on
whi ch the Governnent woul d grant recognition and aid and the
Government can enforce those rul es upon the managenent. But
the enforcement of such rules is a mtter between the
CGovernment and t he managenent, and a third party, such as a,
teacher aggrieved by sone order of the ~managenent, cannot
derive from the rules any enforceable right against the
management oh the ground of a breach or noncompliance of any
of the rules. To illustrate (the point, suppose the
nmanagenent of a school were to ternminate the service 'of a
teacher after giving one nonth’s notice, or one nonth's
salary in lieu thereof in 'accordance with the contract of
enpl oyment between the feather and the managenent, such a
term nation would be valid. But the 'CGovernment can insist
that since its rules provide for three nonths’ 'notice, the
nmanagenent cannot termnate the service of a teacher by
giving only one nonth’s notice. Though in the -absence of
"statutory provision having the effect of controlling or
supersedi ng the contract of enploynment agreed to between the
parties, the term nation would in law . | be valid,
neverthel ess, the Governnment can withdraw, under Part |I
Rul es, the recognition and aid it has given to the schoo
since its rules governing recognition and aid were riot

conplied with. But that does not nean that Part Il | Rules
confer upon a third party, viz., an aggrieved enmpl oyee of a
school, any remedy enforceable at law in the event of the

managenent of an el enentary school refusing to comply wth
t hese
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rules which, inter alia, enjoin upon a school to abide by
the directions given thereunder by the education officers of
the CGovernment named therein

in the absence of any provision in the Act governing the
rel ati ons between the nanagenent and a teacher enployed by
it or controlling the ternms of enploynment of such a teacher
and Part Il Rules not being statutory rules, the appellant
could not be said to have had a cause of action for
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enforcing the directions given by the D visional |[|nspector
to restore her as the Head M stress in the appeal filed by
her . Appeal s against orders passed by the managenent

against a teacher are provided for under r. 19 so as to
enforce t he satisfaction of conditions under whi ch
recognition and aid would be granted or w thdrawn, and not
for regulating, as between the teacher and the managenent,
the relations of nmaster .and servant arising under the
contract of enploynent.

In Rev. Fr. Joseph v. Kerala, (1) the Kerala H gh Court had
to consider the question of these rules being statutory or
not as one of, the schools, whose wit petition anong ot hers
it was trying, was governed by the Madras Elenentary
Education Act, 1920 and the rules made, by the WMadras
Governnment. After tracing legislative,, history of the Act,

as also of the rules, the High Court held that Part Il Rules
did not have any statutory origin and were, therefore, only
adm ni strative instructions by the Government to its

educational officers, and therefore, did not vest in the
school any, statutory right for grant-in-aid. This decision
was |ater approved by a full-bench of that Hgh Court in
Chandr asekharan Nair v. Secretary to CGovernnent of Keral a(2)
where that Court once again held that Part Il Rules were
admnistrative rules. Simlarly, in A Ramaswam Ayyangar
V. Madras,(3) the H'gh Court of Mdras negatived the
contention that these rules, dealing with recognition and
aid, could be invoked by an, enpl oyee agai nst the managenent
of a private elenmentary school to enforce a right allegedly
arising under the rules. The Hi gh Court held that the rules
were, not statutory , rules, and-that therefore. they could
not enlarge the scope of the contract of enploynent between
such an enpl oyee of, the school and the nmanagenent . enbodi ed
in the school register, and that the rules affected the
relati ons between the school and the CGovernnent, and not a
third party. |In Govindaswani v. Andhra, (1) a | earned Single
Judge of the Andhra High Court, took the view that the
powers and functions of the State's educational  /officers
under these rules in relation to recognition a ad'aid were
qgquasi judicial and held that these rules were Statutory

(1) A 1. R 1958 Kerala 290.

(3) 1962(1) M L. J. 269.

(2) A |I. R 1961 Kerala 303.

(4) 1962(1) An. W R 263
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rules. But this view was on an assunption that even Part 11
Rules were nade wunder S. 56(2)(h) of the Act. Such an
assunption was nade w thout any enquiry whether they were so
made and wthout taking into account the fact of the
deletion of Chs. 1l and IV fromthe Act in 1939, and its
i mpact on the rul e-nmaki ng power of the Governnent, the re-
i ssuance of the rules thereafter and the distinction nade by

the Madras Governnent itself between Part | and Part 11
Rul es in the headings which it gave to those two parts. The
nore recent view of the Andhra Hi gh Court, however, is

reflected in Mss v. The Managenent (1) where a Division
Bench of that H gh Court has held that Part 11 Rules
relating to recognition and aid are not statutory rules but
are only executive instructions, and therefore, are not
| egally enforceable in a court of |aw

On the reasons aforesaid, the suit filed by the appellant
nust be held to be m sconceived, and consequently, the High
Court righty dism ssed her suit. The appeal fails and is
dism ssed. But in the circunmstances of the case, we decline
to nake any order as to costs.

V. P. S Appeal dism ssed.
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