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CASE NO.:
Appeal (civil) 8104-8105 of 2003

PETI TI ONER
Ji neshwardas (Dead) Through L. Rs. & Os.

RESPONDENT:
Sm. Jagrani & Anr.

DATE OF JUDGVENT: 26/09/2003

BENCH
Dorai swany Raju & Arijit Pasayat.

JUDGVENT:
JUDGMENT

[Arising out of S/L.P. (C Nos. 23323-23324 of 2002]

D. RAJU, J.
Speci al | eave granted.

The appel | ant before this Court was the appellant in Second Appea
No. 693 of 1996 on the file of the Madhya Pradesh Hi gh Court at Jabal pur. The
original plaintiff Jineshwardas, whose |egal representatives are the appellants in
this Court, filed the Cvil Suit No.102-A of 1980 before the Court of IV Cvil Judge
Cl ass-1, Jabal pur, , seeking for a decree for specific performance and recovery of
the possession of the suit land or in the alternative, damages at market val ue as
may be proved for non-perfornmance of the contract and for recovery of Rs.2500/-
paid by the plaintiff as deposit. ~The defendants disputed the suit claimby
attributing fraud and undue influence as vitiating the agreement stating that it was
opposed to public policy as well and really constituted no agreenment of sale of
i movabl e property. After trial and on consideration of the materials on record,
the suit filed was dism ssed. The matter was pursued on appeal before the Vith
Additional District Judge, Jabal pur, and the |earned First Appellate Judge al so,
after an el aborate consideration of the evidence on record, affirmed the findings
of the learned Trial Judge by holding that the suit agreenent cannot be
consi dered as an agreenent for sale of the land. The First Appellate Judge al so
noticed the specific fact that the father of the plaintiff was a practicing Advocate
and it is in respect of certain anpbunts spent for the litigation only, the agreenent
cane to be executed and that it was nerely an agreenent to repay and not to
convey the property itself. On that view of the matter, while partly allow ng the
appeal and affirmng the judgment of the Trial Judge denying specific
performance and recovery of possession, decreed the claimof the plaintiff to
receive the sumof Rs.2,500/- with interest from18.8.1963 till the date of filing of
the suit, nanely, 28.8.1975, at Re.l1l/- per nonth and thereafter interest at the
rate of paise 50 per nonth. Aggrieved, the natter “appears to have been pursued
further before the H gh Court by means of a Second Appeal. Fromthe copy of
the order-sheet filed relating to the order nmade at the time of entertaining the
appeal when it cane up for adm ssion, it is seen that the Second Appeal was
admtted on 27.2.1998 on the follow ng questions of |aw -
1) Wet her the courts below were in error in holding that
the agreenent dated 23.4.63 (Ex. P.2) was not a genuine
agreement to sell the property in suit and the same is not
enf or ceabl e?

2) Whet her the Court below was right in non-suiting the
plaintiff also on the ground of linitation?"

Ther eupon, when the Second Appeal came up before the Court for fina
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hearing, before another |earned Single Judge, the followi ng order cane to be
passed on a consensus expressed by both the | earned counsel before the Hi gh
Court at the tine of hearing. It would be useful and necessary to set out the said
order: -

"Both the counsel are in agreenent to settle the matter. The

| ear ned counsel for the respondents submts that

respondents will pay an amobunt of Rs.25,000/- to the

appel lant within a period of one nonth, otherwise it will carry

interest at the rate of 12% per annum fromthe date of today.

On this agreed submi ssion, this appeal is decided and

j udgrment and decree passed by the court below is nodified

to this extent.

1. The respondents will pay Rs.25,000/- (Rupees twenty

five thousand) to the appellants within a period of one

nont h.

2. [f this amount is not deposited in the Court on or before
10th June, 2002, the above anpbunt will carry interest @

12% per annumtill its realization

3. Cost of the litigation will be borne by both the parties.

The appeal is disposed of in view of the above said agreed
submi ssi ons. "

Ther eupon, the appellants seemto have filed an application for review
contending that the order passed on 9.5.2002 disposing of the appeal is nothing
but a conprom se decree and since the conmprom se could, if at all, had been
entered into only under Oder 23 Rule 3, CPC, and the one in this case has not
been so entered into inwiting and signed by the parties, the sane is not to be
nade the basis for disposal of the appeal and subnmissions, if any, made in this
regard by the counsel appearing for the appellants in the H gh Court was w thout
any instructions of the appellants.” The l'earned Judge by an order dated
15.7.2002 rejected the review application observing that the aforesaid settl enent
was arrived at between the parties in the Court at the tine of hearing and if the
applicants are aggrieved, they nmay take appropriate action under |aw but no

case for review has been nade out. At this stage, the above appeal has been

fil ed.

Pursuant to the notice ordered, the respondents entered appearance and

have filed their counter affidavit contending that in the teeth of the factual findings
made by both the courts below that the transacti on was not one for sale of any
property, there was no nerit in the claimto be effectively adjudicated in the

appeal before the H gh Court, that the counsel appearing were dully authorized

by their respective parties to argue the Second Appeal on nerits and, if

necessary, conprom se the sane and the counsel on-either side, who have

expressed such a desire to settle, being Advocates of repute with a |ong standing

of nore than 35 years at the bar, could not be attributed with any notive and in

the absence of any concrete material to show that sonething illegal has been
done, the appellants cannot take advantage of hyper-technicalities to avoid the
decree in the Second Appeal, which, if at all, is really nore in favour of the

appel lants in the teeth of the concurrent findings recorded by the courts bel ow

The | earned counsel for the appellants strongly placed reliance upon the
decision of this Court reported in Qurpreet Singh vs. Chatur Bhuj Coe

[(1988)1 SCC 270], to contend that in the absence of conpliance with the

provi sions contained in Oder 23 Rule 3, CPC, the judgment of the H gh Court
could not be sustained. The |learned counsel for the respondent reiterated the
stand taken in the counter, noticed supra.

We have carefully considered the subm ssions of the | earned counse
appearing on either side. Though, in GQurpreet Singh's case (supra) this Court
expl ai ned the object and purport of Rule 3 of Order 23 CPC, by |aying enphasis
on the words, "in witing and signed by parties", to be necessitated in order to
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prevent false and frivolous pleas that a suit had been adjusted wholly or in part
by any | awful agreenent or conpromise with a viewto protract or delay the
proceedings in the suit itself. It was also observed therein that as per Rule 3 of
Order 23 CPC, when a claimin the suit has been adjusted wholly or in part by

any | awful agreenment or comprom se, such conprom se must be in witing and

signed by the parties and there nust be a conpl ete agreenent between them

and that to constitute an adjustnment, the agreenment or conprom se nust itself be
capabl e of being enbodied in a decree. The fact that the parties entered into a
conprom se during the hearing of the suit or appeal was considered not to be
sufficient, to do away with the requirement of the said rule and that courts were
expected to insist upon the parties to reduce the terms into witing. |n Byram
Pestonji Gariwala vs Union Bank of India & Ohers [(1992) 1 SCC 31), this

Court while adverting to the very anmendnment in 1976 to Rule 3 of Order 23 CPC,
noticed also the effect necessarily to be given to Rule 1 of Order 3, CPC, as well
and on an extensive review of the case | aw on the subject of the right of the
counsel engaged to act on behalf of the client observed as foll ows:

"37. W may, however, ‘hasten to add that it will be
prudent for counsel not to act on inplied authority
except when warranted by the exigency of

ci rcunst ances -demandi ng i mredi ate adjustnment of

suit by agreement or conprom se and the signature of
the party cannot be obtained wi thout undue delay. In
these days of easier and qui cker commrunication

such contingency nay sel domarise. A w se and
careful counsel will no doubt arm hinmself in advance
with the necessary authority expressed in witing to
neet all such contingencies in order that neither his
authority nor integrity is ever doubted. This essentia
precaution will safeguard the personal reputation of
counsel as well as uphold the prestige and dignity of
the | egal profession.

38. Considering the traditionally recognized role of
counsel in the comon | aw system and the evi

sought to be remedied by Parliament by the C. P.C
(Anmendrent) Act, 1976, nanely, attainnment of

certainty and expeditious di sposal of cases by
reducing the ternms of conpromise to witing signed by
the parties, and allowi ng the conprom se decree to
conprehend even matters falling outside the subject
matter of the suit, but relating to the parties, the

| egi sl ature cannot, in the absence of express words to
such effect, be presunmed to have disallowed the
parties to enter into a conprom se by counsel in‘their
cause or by their duly authorized agents. Any such
presunpti on woul d be inconsistent with the |egislative
obj ect of attaining quick reduction of arrears in court
by elimnation of uncertainties and enl argerment of the
scope of conprom se

39. To insist upon the party hinself personally signing
the agreement or conprom se woul d often cause

undue del ay, | oss and i nconveni ence, especially in

the case of non-resident persons. It has always been
uni versal ly understood that a party can al ways act by
his duly authorized representative. If a power-of-
attorney hol der can enter into an agreenent or
conprom se on behalf of his principal, so can

counsel , possessed of the requisite authorization by
vakal at nana, act on behalf of his client. Not to
recogni se such capacity is not only to cause much

i nconveni ence and |loss to the parities personally, but
al so to delay the progress of proceedings in court. |If
the legislature had intended to nake such a
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fundanental change, even at the risk of delay,

i nconveni ence and needl ess expenditure, it would
have expressly so stated.

40. Accordingly, we are of the viewthat the words ’'in
witing and signed by the parties’, inserted by the
C.P.C. (Amendnment) Act, 176, nust necessarily

nean, to borrow the | anguage of Order I1l Rule 1

CPC.

"any appearance, application or act in or
to any court, required or authorized by
|aw to be nade or done by a party in

such court, may except where ot herwi se
expressly provided by any |law for the
time being in force, be nade or done by
the party in person, or by his recognized
agent, or by a pleader, appearing,
applying or acting as the case may be,

on his behalf:

Provi ded that any such appearance shall, if the
court so directs, be made by the party in person.”
(enphasi s suppli ed)

We are in respectful agreenent with the above statenment of |aw.
Consequently it is not permissible for the appellant, to contend to the contrary.
That apart we are also of the viewthat a judgnent or decree passed as result of
consensus arrived at before court, cannot always be said to be one passed on
conprom se or settlement and adjustnent. It may, at tines, be also a judgnent
on admission, as in this case.

Consi dering the fact and circunstances of the case, we find that there are
no adequate reasons on nerits alsoto call for interference in a second appeal
The so-call ed questions fornulated cannot be considered to be even questions
of law and, at any rate, not substantial questions of law, as required under
Section 100, C.P.C. The courts bel ow have concurrently rejected the claim of
the plaintiff/appellants on pure findings of fact based upon rel evant evi dence and
not hi ng survived for consideration.at all in such an appeal. ' Further, respondent
side al one appears to have been saddl ed with additional liabilities under the
deci sion of the Hi gh Court, though on the basis of adm ssion made by counse
appearing for parties. There is nothing said against the counsel, who appeared
for parties, and no all egations have been nade also attributing any inpropriety to
their action. Therefore, we are not persuaded to agree with the subm ssions
made on behal f of the appellants.

The appeal s, therefore, fail and shall stand dism ssed. No costs.




