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Accused- appel | ant Gabbu was tried for conmitting offences
under Section 366 read with Section 34 and under Section 506-B of
the Indian Penal Code (I PC) along with Sheru who was charged
under Sections 366, 376 and 506-B, |PC and Sardar charged under
Sections 368 and 506-B, |IPC. The Session Court convicted the
accused- appel | ant under Sections 366 and 506-B, |PC and
respectively sentenced himto undergo two years rigorous
i mprisonment with fine of Rs. 500/-"and one year rigorous
i mprisonnment with fine of Rs.500/-, and in default of the paynment of
fine sinple inprisonnent for two nonths was awarded. Accused
Sheru was convicted under Section 366 and 376, |IPC.and the third
accused Sardar was acquitted. The High Court in appeals preferred
by the accused appellant and the other accused Sheru, confirned the
order of the Session Court. Feeling aggrieved by the order of
convi ction and sentence, accused-appellant Gabbu has preferred this
appeal by special |eave. The other accused Sheru has not filed any
appeal and order of conviction and sentence agai nst hi mhas attained
finality.

As per the prosecution case, conplai nant Bi san Singh, the
husband of prosecutrix, and the prosecutrix were labourers and
resi ding behind the Techni cal School, Dhar. —On the night of
25.7.1992 when the conpl ainant was sleeping in his house, his wife
Sita Bai went out of the house to attend the call of nature and there
the accused-appellant along with accused Sher Singh alias Sheru at
poi nt of a weapon gave her threats and abducted her -agai nst her
wi shes. The conpl ai nant kept on searching his wife and he went to
the house of accused Sheru at Brahnakundi and came to know t hat
the accused was missing since |last night. He nmade search at ot her
pl aces also but could not find her. He narrated the story to different
persons who told himthat the accused had taken away his wfe
somewher e el se. The report was | odged on 26.7.1992 at the Police
Station, Dhar, but the sane was not registered properly.

As per the prosecution version, when the prosecutrix went to

attend the call of nature she was threatened by the accused-appel | ant
by showi ng a knife and the other accused put a hand on her nouth

and they abducted her. The accused-appel |l ant acconpani ed the
prosecutrix and the other accused upto the place called Gunabad.
Thereafter, the other accused took the prosecutrix away to Ghata
village by truck and thereafter to Bhanwar Kuan, Indore in a notor.
Thereafter, she was taken to village N bhodi where she was all egedly
kept in the house of the acquitted accused who was a distant relative
of the other accused Sheru. She was sexually exploited and raped

by the other accused at that place. The prosecutrix escaped from

Ni bhodi and reached her maternal uncle’ s place and narrated the
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incident to himand her husband. A report to the Superintendent of
Police regarding this incident was given and the case was registered
agai nst the accused persons on 22.10.1992.

In this appeal, we are concerned with the case of accused

Gabbu only who has been convicted under Sections 366 and 506-B

IPC. So far as this accused is concerned, the Session Court found
that accused Gabbu and Sheru cane to the house of prosecutrix in
the evening of the day of incident when her husband was not there.
They said to the prosecutrix that as no child was born to her they
woul d admi ni ster sonme medicine to her so that she woul d becone
pregnant and accordi ngly applied some nmedi ci ne on the hand of the
prosecutrix. She raised alarmand |ater inforned her husband about
the application of nedicine by the other accused who was

acconpani ed by the accused-appellant, thereafter she was abducted

by the accused at night. The Session Court further recorded a finding
that the prosecutrix - in her statenment clearly stated that accused
Sheru and Gabbu entered in her house at night and accused Gabbu
showed knife to her and Sheru put his hand on her nmouth and

brought her upto Gunabad, the statenent of the prosecutrix that she
was abducted by Gabbu cannot be dishelieved. So far as Section
506-B, | PC.is concerned, the Session Court held that accused-
appel | ant Gabbu poi nted kni fe-at her person and threatened to kill her
and on the basis of her evidence, the charge is proved.

The High Court held that nothing is brought in the cross-

exam nati on of the /prosecutrix whereby the story of the incident

narrated by her, should not be believed. The story given by her is
tell-tales and does not create any doubt about all what has been said
by her. The argument that normally a person will raise a cry when he

is being forcibly taken away, was dealt with by the Hi gh Court by
recording a finding that she did not raise alarmas she was frightened
and it was to be borne in mnd that she was an illiterate, rural and
rustic village | ady who woul d believe in superstitions, nore
particularly when in 10 years married |life she did not have a child and
accused- appel | ant Gabbu had promni sed herthat he woul d do

somet hi ng by whi ch she could have a child. The tribe to which the
prosecutri x bel onged is known to believe in superstitions. The Hi gh
Court observed that it was not inmpossible that because of the fear

she did not raise any cry, nore particularly when she was taken away
to a place unknown to her.

As far as delayed FIR is concerned, it was held by the High

Court that the conplai nant had al ready gone to the police station

i medi ately next date, i.e. on 26.7.1992 and nmade a conpl ai nt.

Since it was not registered by the police, a witten conplaint was
made on 22.10.1992 when the prosecutrix returned back and thus the
prosecution had established its case and accordingly the H gh Court
confirmed the order of conviction and sentence passed agai nst /the
accused- appel | ant.

The prosecution case centres around the statenent of the

prosecutrix who was exam ned as Wtness No. 4. She deposed that

on the day of incident in the eveni ng accused-appel lant Gabbu ' cane
with the other accused Sher Singh (Sheru) and they told her that she
had no child and then asked her to show her hand. On her refusal to
show t he hand, Gabbu forcibly caught her hand and accused Sheru
appl i ed sonme medicine. Thereafter, they again cane at 10-11p.m

They forcibly nade her to get up. Sheru forcibly caught her nouth
and Gabbu pointed the knife towards her and threatened not to raise
alarm She did not raise any al arm because she was frightened.

Sheru and Gabbu took her on foot upto village Gunabad. Thereafter,
she acconpani ed the ot her accused Sheru as Gabbu, the accused-
appel l ant, left them at Gunabad. She further narrated about what
happened to her when she went along with the other accused. She
agreed in her cross-exam nation that there was no door in her hut

and al so no arrangerment of light. G was applied by Sheru, the other
accused, forcibly. On the day of incident, she along with her husband
was sl eeping on one single cot. She recognized Gabbu fromhis
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voi ce when he said if she would raise alarmshe would be killed. In
this comotion, her husband got up. The accused forcibly dragged
her and took her away. She stated that she had not gone on her own
desire. The threat was given by Gabbu at village Gunabad.

It appears fromthe evidence of the prosecutrix that the story of
the prosecution as alleged in the FIR that the prosecutrix was
abduct ed when she had gone to attend the call of nature has been
given a conpl ete go-bye by the prosecutrix when she stated that the
accused entered in her house where she was sleeping with her

husband and fromthere she was forcibly taken away by the accused-
appel l ant with the other accused. She also stated that due to the
commoti on her husband woke up, yet the accused forcibly dragged

her away from her house.

It is difficult to believe that the prosecutrix who is a matured
lady nmarried for 10 years would be made to wal k from her place of
resi dence to the other village and she would not raise any hue and
cry apart fromthe fact that her husband who was sl eeping with her
had woken up and yet the accused had forcibly taken the prosecutrix
away from'her house. The husband in natural course of conduct

woul d have resisted her w fe being taken away forcibly. |[|f he had
sonme handicap because of being single, he would have certainly

rai sed al arm and cal |l ed the other persons. The place fromwhere the
prosecutrix was takenaway, as referred in the FIR on one hand and
stated in the evidence of the prosecutrix on the other, raises a grave
doubt about the happening of the incident as alleged by the
prosecuti on.

Delay in lodging the FIR is another factor which creates doubt

in the prosecution version

Apart fromthis, to constitute an offence under Section 366,

IPC, it is necessary for the prosecution to prove that the accused

i nduced t he conpl ai nant-wonan-or conpel |l ed by force to go from

any place, that such inducerment was by deceitful neans, that such
abduction took place with the intent that the conplainant may be
seduced to illicit intercourse and/or that the accused knew it to be
likely that the conpl ai nant may be seduced to illicit intercourse as a
result of her abduction. Mere abduction does not bring an accused
under the anbit of this penal Section. So far as a /charge under
Section 366, IPCis concerned, nmere finding that a 'worman was
abducted is not enough, it nust further be proved that the accused
abducted the wonan with intent that she rmay be conpelled, or

knowing it to be likely that she will be conpelled to marry any person
or in order that she may be forced or seduced to illicit intercourse or
knowing it to be likely that she will be forced or seduced to illicit

intercourse. Unless the prosecution proves that the abduction is for
the purposes nentioned in Section 366, |PC the Court cannot hold
the accused guilty and punish hi munder Section 366, |PC.
We have gone through the statement of the prosecutrix. The
prosecutri x nowhere alleged that she was abducted with the intention
to commt an offence, that she was conpelled to marry the accused
or any other person or that the accused knew that she woul d be
forced or seduced to illicit intercourse or that it -was likely that she
woul d be forced or seduced her to illicit intercourse.

The story unfolded fromthe evidence |l ed by the
prosecution appears to be that the accused-appellant along with the
ot her accused in the evening went to the house of the prosecutrix and
the other accused applied sone nedicine on her hand so that she

m ght get pregnant after 10 years of marriage. The accused mi ght
have persuaded her to acconpany them so that they coul d
adm ni ster the nedicine to her and she being an illiterate | ady

believing in the superstitions agreed to acconmpany them After the
accused- appellant left both of themat village Gunabad, the other
accused had other intentions and committed the of fence as all eged

by the prosecution. That does not ipso facto prove the fact that from
the very begi nning the accused-appellant had any intention of

i nducing the prosecutrix to forcibly marry himor the other accused or
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she was induced or seduced to illicit intercourse with the accused-
appel l ant or with the other person whose conpany he |left at

Gunabad. There is no allegation that fromthe house of prosecutrix
upt o Gunabad t he accused-appel |l ant made any advances agai nst the
prosecutrix so as to show his intention of committing forcible
intercourse with her.

In overall consideration of the material placed on record by the
prosecution, we do not find that the prosecuti on has proved that the
accused-appel l ant has committed an of fence under Section 366, |PC
There is a doubt as to the place of incident and the notive of the
accused in taking away the prosecutrix. W find it difficult to believe
in the story put up by the prosecutrix that she was forced to | eave her
pl ace of residence under a threat by showing a knife to her

For the aforesaid reasons, we allow the appeal and set aside

the order of conviction and sentence passed by the Session Court
and confirmed by the H gh Court-under Sections 366 and 506-B, |PC
agai nst- the accused- appel | ant.




