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K. G Bal akri shnan, J.

Leave granted.

A group of advocates practicing inthe High Court of Madras filed a wit
petition alleging that a sitting Judge of that H gh Court ceased to be a Judge as
he was appointed as President of the State Consuner Disputes Redressa
Conmi ssi on, Pondicherry, (for short "the State Comm ssion’) and prayed for an
appropriate wit or other directions. The wit petition was dismissed by a
Di vi sion Bench of the Madras High Court and aggrieved by the sane, the
present appeal is filed.

The post of the President of the State Consuner Disputes Redressa
Conmi ssi on at Pondi cherry was bei ng manned by a retired H gh Court
Judge. After the conpl eti on of hi s term of of fi ce, nobody el se was
willing to be considered for appointnment as President of the State Comm ssion.
Pondi cherry being a small Union Territory with [imted financial resources could
not afford to have a full-tine President for the State Conmi ssion. The post was
| ying vacant for a considerable period. The correspondence produced in this
case woul d show that a Judge of the Madras Hgh Court, who ‘'was the
adm ni strative Judge for Pondicherry, was requested by the /then Chief
Justice of the High Court to take up the post of | President of the State
Conmi ssi on at Pondi cherry. As t he Hon' bl e Judge was willing to
be the President of the State Conmi ssion, Pondicherry, hi s nanme was
recommended by the Chief Justice and, the Hi gh Court, by D.O letter dated
25.11.1998, i nf or med t he Pondi cherry Covt. 'to initiate the process of
appoi nt nent . It was pointed out that Section 2(1) (c )(i) of the H gh Court
Judges (Conditions of Service) Act, 1954 necessitates the concurrence of the
President of India in the appointnment of a sitting Judge of the Hi gh Court. The
CGovt. of Pondi cherry on 21.5.1999 issued a Notification appointing t he
sitting Judge of the Madras Hi gh Court as President of the State Commi ssion
A communication al so was issued fromthe Mnistry of Law, Justice & Conpany
Affairs, that the President of India was pleased to request the Judge to function
as President under the Consumer Protection Act and that the time spent by him
in the perfornance of the above functions would be counted as "Actual Servce"
within the neaning of Para 11(b)(i) of Part-D of the Second Schedule to the
Constitution of India read with Section 1(1) (c )(i) of the Hi gh Court Judges
(Salaries & Conditions of Service) Act, 1954. Wil e the Judge was conti nui ng
as President of the State Conm ssion, the present wit petition was filed and
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the Judge resi gned fromthe post of President of the State Commi ssion. e
are no |longer concerned with the reliefs sought for in the wit petition; however,
the matter is of sonme constitutional inmportance, as sitting Judges are quite often
appoi nted to various posts and Tribunals and whether they can still discharge the
duties as sitting Judges is a vexed question.

We heard Shri F.S. Narinan, |earned Senior Counsel for the appellants

and Shri K. Parasaran, | earned Seni or Counsel who appeared for the
respondent . Lear ned Counsel for the appellants submitted that the Judge of
a High Court occupies a high constitutional post and therefore, he shall not be
expected to hold a post under any other authority. It was pointed out that in
the instant case, a sitting Judge was appointed to a full-time post under the
Govt. of Pondicherry and on such appoi nt nent , there cane into

exi stence a relationship of. master and servant between the Pondicherry Govt.

and the Judge who hel d the post of Chairman. It was ar gued that the
State Conmi ssion i s a regul ar statutory body and the Chairman of the
State Commi ssion was holding a post under the Covt. and that under Rul e

6 (5) of the Rul-es franmed under the Consumer Protection Act, 1986,

the Govt. can renpve the President for any of the reasons nentioned therein

The counsel for the appel | ants cont ended t hat these provisions wll
nmake serious inroads into the i ndependence of the judiciary. It was al so

contended that nenbers and the Chairman of t he Commi ssi on cannot

claim to be equal to a Judge of t he Hi gh Court and that the

superior courts are vested with the power of judicial reviewto deternine the
legality of Executive action and the validity of the |egislation passed by the
Legi sl ature, and that being the solemm duty of the judiciary under the
Constitution, the appointnent of H gh Court Judges in various independent posts
may create enbarrassing situation

Shri K. Parasaran, | earned Senior Counsel for the respondent, on the
ot her hand, cont ended that~ the Constitution contenplates that a Judge of a
Hi gh Court may perform such other functions as he may be assigned at the
request of the President, and that ~a practice has developed of sitting Judges
of the Hi gh Courts being requested to perform other functions. It was submitted
t hat there wer e series of instances in the past fifty years where the
Judges of the superior court were being assigned various other assignnents
and that it has now becone a part of a well recognized convention. Qur
attention was drawn to a series of Parlianentary enactnents in which a
provi si on has been nmade that the post of Chairnman of 'the Tribunal/Conm ssion
can be filled up either by appointing a sitting Judge or a retired Judge or a
person qualified to be a Judge of the Hi gh Court. Ref erence in this regard was
made to Consumer Protection Act, 1986; Inter-State Water Disputes Act, 1956;
Conmi ssion of Enquiry Act, 1952; Adm ni strative Tribunal s Act, 1985; Rai | way
Clains Tribunal Act, 1987; Special Courts (Trial of Ofences relating to
Transactions in Securities) Act, 1992; Protection of Human Ri ghts Act, 1993.
Shri  Parasaran, further subnmitted that the office of a Judge of the Suprene
Court or a Judge of a High Court is such a high and majestic constitutional office
that by accepting other offices which are whole-tine offices they should not be
allowed to derogate fromthe status and dignity of such an office. It was pointed
out that there are functions |like being a Menber of a /Conm ssion of Inquiry
under the Commissions of Inquiry Act and holding office as a nenber of ot her
conmi ssions nay have to be performed by sitting Judges. It was submitted
that it nmay not be practicable to provide an inflexible guideline that a sitting Judge
shoul d never hol d another whole-tine office and all possible contingencies which
may occur in future cannot be antici pated.

Wil e considering Article 103 of the Draft Constitution, one of the Hon.

Menbers of the Constituent Assenbly suggested that there should be a new

Article, nanely, Article 103A to the effect that a person who is holding or has

held office of a Judge of the Supreme Court shall not be eligible for appointnent
to any office of enolunments under the Govt. of India or State other than that of

the Chief Justice of India or the Chief Justice of a Hi gh Court. Var i ous opi ni ons
wer e expressed by the Menbers of the Constituent Assenbly.

Replying to the various suggestions, Dr. B.R Anbedkar stated as follows :
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"I understand to be the idea underlying this particular anendnent.
For the purpose of understanding the nmain idea underlying this
amendnment, | think we have to take up three different cases. One
case is the case of a Judge of the Supreme Court who has been
appointed to an executive office with no right of reversion to the

Supreme Court. That is one case. The second case is the
appoi ntnent of a Suprenme Court Judge after he has held that post
to an executive office of a non-judicial character. The third case is

the case of a executive office of a Supreme Court Judge being

given or assigned duties of a non-judicial character with the right to
revert to the Supreme Court. | understand that ny friend Dr. Sen

may correct me if | amwong this anendnent refers to the third
proposition, viz., the assignment of a Suprene Court Judge to non-
judicial duties for a short period with the right for himto revert to
the Suprenme Court.

Wth regard to the first-case that | nentioned, viz., the appointnent
of a Suprenme Court Judge to an executive office provided the

Suprenme Court “Judge resigns his post as a Judge of the Suprene

Court, | 'donot see any objection at all, because he goes out of the
Supreme Court al t oget her

Wth regard to the second case, viz., the assignnent of duties to a
Suprenme Court Judge who has retired, we have just now di sposed
of it. There ought to be no limtation at all

Wth regard to the third case, | think it is-a point which requires
consi deration. W have had two casesin this country. One was

the case which occurred during the war when a Judge of the

Federal Court was sent round by the then Government of India on

di pl omati ¢ m ssions. We have al so had during the reginme of this
Covernment the case where the Chief Justice or a Judge | forget
nowon one of the High Courts, was sent out on a diplomatic

m ssi on. On both occasions there was sone very strong criticism
of such action. My Friend, M. Chinmanlal Setalvad, came out with
an article in the Tinmes of India criticizing the action of the
Gover nrent . Personally | share those sentinents."

In Al ok Kumar Roy vs. Dr. S.N. Sarma & Anr. (1968) 1 SCR 813, a

sitting Judge of the High Court was appointed to-head a Conm ssion of Inquiry
under the Commi ssion of Inquiry Act, 1952. That particul ar Judge was

nom nated as the Vacati on Judge of the H gh Court . Wi le continuing as the
head of the Conm ssion under the Conm ssion of Inquiry Act, the | earned Judge
entertained a wit petition and passed certain interi morder. That interimorder
was chal | enged before the Division Bench and the Division /Bench headed by
the Chief Justice of the Hi gh Court held that theVacation Judge, while
performng the duties of the Conm ssion of Inquiry could not | also performthe
duties of a Judge of the H gh Court. The judgnent of the Division Bench was
chal | enged before this Court and Wanchoo, C.J., held

"Often tinmes, Judges of Hi gh Courts are appointed under the

Conmi ssion of Enquiry Act to head Conm ssions for various

pur poses. These Commi ssions are tenporary affairs and nany a
time their sittings are not continuous. A Judge of the High Court
when he is appointed to head a Conmi ssion of this kind does not
denmit his office as a Judge and when the Conmi ssion is not

actually sitting he is entitled to sit as a Judge of the H gh Court. It
is only where a Judge of the High Court is appointed to another
post, which is a whole tinme post that it may be said that on such
appoi ntnent he can no | onger work as a Judge of the Hi gh Court

for the time being, though even in such a case, when the work is
over, he reverts as a Judge of the Hi gh Court w thout fresh
appoi nt nent . "
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[ Enphasi s suppl i ed]

The counsel on either side enphasized the inportance of the

i ndependence of the judiciary and it was submitted that the appointnent of
sitting Judges as Comm ssion/ Tribunal shall not, in any way, affect the

i ndependence of the judiciary.

In a decision of this Court in Union of India & Os. VS. Prati bha
Bonnerjea & Anr. (1995) 6 SCC 765, Ahmadi , C.J., observed

"I ndependence and inpartiality are the two basic attributes

essential for a proper discharge of judicial functions. A Judge of a
Hi gh Court is, therefore, required to discharge his duties
consistently with the conscience of the Constitution and the | aws

and according to the dictates of his own conscience and he is not
expected to take orders from anyone. Since a substantial vol ume

of litigation-involves governnent interest, he is required to decide
matters i'nvol vi ng governnent i nterest day in and day out. He has

to deci de such cases independently and inpartially without in any
manner being influenced by the fact that the Government is a

litigant before him In order to preserve his independence his
salary is specified in the Second Schedule, vide Article 221 of the
Constitution. He, 'therefore, belongs to the third organ of the State
whi ch is independent of the other two organs, the Executive and

the Legislature. It is, therefore, plain that a person belonging to the
judicial wing of the State can never be subordinate to the other

two wings of the State. A Judge of the Hi gh Court, therefore,
occupi es a uni que position under the Constitution. He would not be
able to discharge his duty without fear or favour, affection or ill wll,
unl ess he is totally independent of the Executive, which he would

not be if he is regarded as a government servant. 'He is clearly a
hol der of a constitutional office and is~ able to function

i ndependently and inpartially because he is not a government

servant and does not take orders from anyone."

In the decision render ed by a ni ne Judge Bench in ' Suprene

Court Advocates-on-Record Association & Ors. —vs. Uni on of India (1993)

4 SCC 441, this Court reiterated the position that by various decisions of this
Court, it has been nade abundantly clear that the independence of  judiciary is a
part of the basic structure of the Constitution to secure the rule of |aw essentia

for the preservation of the denbcratic system I'n an earlier decision
render ed by this Court in S.P. Gupta -~ vs . Union of India 1981 Supp
SCC 87, Pat hak, J. (as he then was) observed in the fol l'owi ng terns

"While the administration of justice draws its |egal sanction
fromthe Constitution, its credibility rests in the faith of the
peopl e. I ndi spensable to that faith is the i ndependence of
the judiciary. Any i ndependent and inpartial judiciary
supplies the reason for the judicial institution; it also gives
character and content to the constitutional mlieu.

.In the fashioning of the provisions relating to the judiciary,
the greatest inportance was attached to securing the

i ndependence of the Judges, and throughout the Constituent
Assenbly Debates the npst vigorous enphasis was laid on

that principle . The Franmers of the Constitution took great
pains to ensure that an even better and nore effective

judicial structure was incorporated in the Constitution, one
whi ch woul d neet the highest expectations of judicia

i ndependence. "
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Hon. Bernard L. Shientag in his Benjamin N Cardozo Menoria
Lectures, said :

"There can be no governnent of |aw without a fearless,

i ndependent judiciary. The independence of the judge is the chief

of all the cardinal judicial virtues. He nust be entirely free from al
external influence and subservient only to his own conscience."

There are ever so many Statutes enacted by the Parlianent which
provide for a sitting Judge of the Hi gh Court to be appointed either as the
President, Chairman, or Vice Chairman of any Tribunal or Commi ssion. Under
the Consuner Protection Act, 1986, under Section 16A, a person who is or has
been a Judge of a Hi gh Court is eligible for being appointed as the President or
Menber of the State Consuner Disputes Redressal Forum The Adm nistrative
Tri bunal s Act, 1985; Railway C ains Tribunal Act, 1987; Special Courts (Trial of
O fences relating to Transactions in Securities) Act, 1992; National Conm ssion
for Backward C ass Act, 1993 are some of the enactnents which contain simlar
provi si ons where the Chairnan, Menber or President shall be either a sitting or a

retired Judge of ~a High Court. Therefore, it cannot be said that a sitting Judge
of a Hi gh Court shall neither be appointed to any other post nor shall be

assigned any other judicial or quasi-judicial work. But, invariably, in all cases,
the Chief Justice of the concerned H gh Court would be consulted in case the

appoi ntnent is sought of a sitting Judge. Normal Iy, a Judge who is to retire
fromservice shortly may be desirous of accepting any other assignment either

as a Chairman, Vice Chairnman or Menber of any Commi ssion or Tribunal. But if

a sitting Judge is appointed to a regul ar post of Chairman, Vice Chairman or
Menber of a Tribunal ‘and the decisionof that ‘authority is subjected to judicia
review of the High Court, it may not be an ideal situation.

Under the Constitution of India, security of judicial tenure has been
provided to the Judges of the superior courts and they could be renoved only as
per the proviso prescribed under Article 124(4) of the Constitution on account of
proved m sbehavi our or incapacity. ~ Sometines, the sitting Judge who is
appoi nted to the post of Chairman, Vice Chairman of any Tribunal or
Comm ssion would be |iable to be renbved by the appointing authority. Thi s
also is not desirable in view of the Constitutional position being occupied by the
Judge.

Quite often sitting Judges are appointed as Inquiry Conm ssions.

CGenerally it may not create any difficulty, if the inquiry itself can be conducted
wi thout prejudice to other judicial work as a Judge of the superior court.
However, the appointnment of Judges to head or chair a commission of inquiry or

to perform other non-judicial work would create unnecessary burden on the

Judges and it would affect the adm nistration of justice. The work of these

conmm ssions takes considerable tinme and there are several instances where the

wor k of the comm ssion continued for years. If sitting Judge is appointed,
considerable tine is | ost and the Judge would not be in a position to attend to his
regular judicial work. 1In view of the nounting arrears of cases in superior courts,

it would be difficult to lend services of a Judge for such conm ssi on worKk.

Mor eover, the report of the Commission of Inquiry is often stated to have only
recomendat ory val ue and the opinions expressed therein are not binding on the
Government. Quite often the reports of the Conm ssion are ignored and no
followup actions are being taken by the Govt. |In sonme matters, when politica

i ssues are also involved, even inpartiality and objectivity of the court nmay
soneti nes be questioned due to some extraneous and oblique notives. The

public image and prestige of the Court as guardian of the Constitution and rule of
law has to be maintained. It is desirable that the Judges are not subjected to
unwanted criticismon account of appointment as the Inquiry Comm ssion. The

I mage and the authority of the Court, which is of utnost inportance, has to be
uphel d. Justice Harlan F. Stone in a letter as far back as in 1953 wote: "It
has been a long tradition of our Court that its nmenbers do not serve on
conmittees or performother services not having a direct relationship to the work
of the Court." (Harvard Law Review (Vol. 87 1953-54). Keeping in view al
these aspects, the appointnent of a sitting Judge as a comm ssion of Inquiry has
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to be made only on rare occasions if it becones necessary for the paranount
nati onal interest of the country.

When a sitting Judge is appointed to another post, which is whole-tine

and if the decision taken in that capacity is subject to judicial review, it my not
be in the best interests of the independence of the judiciary. Sonetinmes, the
addi ti onal post held by the Judge may not be of equivalent status or may be

under different situations, which nay even spell out a nmaster and servant

rel ati onship between the Judge and the appointing authority. Even t hough this
may not create any conflict of duty or interest, in these days of nultifarious
litigation, it is always desirable for the Judge of the superior judiciary to keep
away from areas of controversy so that the public confidence in our systemis not
hanpered in any way.

Havi ng regard to various constitutional issues raised by counsel on either
side we are inclined to fornul ate some broad guidelines as to the nanner in
whi ch the appoi ntnent of a sitting Judge of a Hi gh Court to a Conm ssion
should be dealt w'th.

(1) Appoi ntrment of a sitting Judge to the follow ng offices may not be
obj ecti onabl e:

[ a] As a comm ssion-of inquiry under the Comm ssions of

Inquiry Act.

[ b] Judicial office which is of such a high character and where it
has to be filled up by a sitting Judge to fulfill the requirenent

of law, e.g. under Article 262 of the Constitution of India

whi ch provides for adjudication of any dispute with respect to
the use, distribution or control of water or any inter-State
river or river-valley, read with Inter State Water Disputes Act,
1956.

[ c] Where expertise and experience of a sitting Judge is
required to discharge the functions, a sitting Judge may be
appoi nted, for exanple, as a Menber of the Finance

Commi ssion or Law Commi ssion

(2) Appoi ntment of sitting Judge to a Tribunal is not desirable where
the adj udi cating nenbers are conposed of other nmenbers who

are not Judges or qualified to be appointed as Judges, such as
bureaucrats, revenue officials, etc.

(3) So al so, appointnent of sitting Judge to a Judicial Tribunal is not
desirabl e where the statute or the rules and regul ati ons framed

therein contenpl ate provisions for renpval from such office or other

di sciplinary action by any authority.

(4) When a sitting Judge is appointed to a post or Tribunal, he shall
be anmenable to the disciplinary jurisdiction only in the nmanner

provided for in Article 124(4) of the Constitution of India if helis a
Judge of the Supreme Court or in the manner provided for in

proviso (b) to Article 217(1) read with Article 124(4) of the
Constitution of Indiaif he is a Judge of a H gh Court.

(5) Where the post may not be a whole time post but the nature of
duties are such that his order as a Tribunal or Comm ssion would
be subjected to the supervisory jurisdiction of the H gh Court under
Article 226, 227, a sitting Judge of the Hi gh Court may not be

appoi nted to such post, but if the sitting Judge concerned has only
a short period to retire fromservice, he may be appointed, but after
accepting the full-time post, he shall not sit as a Judge and

di scharge duties and functions [both judicial and adm nistrative] as
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a sitting Judge of High Court, even though he may not demt office
consequent on his appointnent to a full-tinme post.

(6) VWhen the Chief Justice of a H gh Court is consulted for
appoi ntnent of a sitting Judge as Menber, Chairman, Vice

Chairman or President of any Court, Conmi ssion or Tribunal and it
is a whole tine post, the Chief Justice shall bear in nind the
rel evant circunstances and shall not conpromi se the dignity of the
office of the sitting Judge and shall strive to preserve the

i ndependence of judiciary.

(7). Wien a sitting Judge who has only a short period to retire from
service is appointed toa post, he shall express his willingness to
relinquish the remai ning tenure as a Judge and then only his

service shall be nmade avail abl e for such post.

The appeal i's di sposed of accordingly. No order as to costs.




