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ACT:

Andhra Pradesh (Krishna and Godavari Delta Area) Drainage
Cess Act 1968-Whether violative of Art. 14 of t he
Constitution.

HEADNOTE

The vires of the Andhra Pradesh (Krishna and Godavari Delta
area) Drainage Cess Act 1968 has been challenged in/C. A No.
223 of 1970 and in wit petition No. 251 of 1971.  The Act
of 1968 applies to all the lands conprised within the delta
areas of Krishna & Godavari rivers in-the State of° Andhra
Pr adesh. The Act provided for levy and collection  of
drai nage cess on all lands conprised within the delta -area
of Krishna & Godavari rivers, for the purpose of raising
funds to neet the expenses incurred on drainage schenes
undertaken in the said area for its protection from floods
and for matters connected therewith, Under the Act,” for 6
years, a tax at the rate varying fromRs. 10/~ for the
Codavari eastern Delta to Rs. 20/- per acre per. annum for
Godavari Western Delta was levied. A nunber of points  were
raised by the Appellants but the Hi gh Court rejected al
their contentions.

In appeal, the Appellants contended that the provisions of
the Act is violative of Art. 14 of the Constitution,  that
the right of appeal provided by 5 of the Act is illusory and
lastly, there is excessive delegation of the |egislative
function inasmuch as no mninumrate of the cess has been
prescribed. Dismssing the appeal and the wit petition
HELD : (1) The provisions of the inmpugned Act at,- not
violative of Art. 14 of the Constitution. The floods and
drai nage problenms of all the lands in the delta area were
not simlar or of equal magnitude. They varied considerably
from one part of the delta areato the other and the
estimted cost of the proposed work also varied fromarea to
ar ea. The flood strike equally all lands in the area and
make no discrimnation so far as quality and productive
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capacity of t hose | ands are Concer ned. In the
circunstances, it appears to be just and reasonable that

each acre in a division should bear equal burden of the
amount which is sought to be raised to fight the danger of
flood and provide for an efficient system of drainage.
Further as the cost of drainage schene varies in the
different divisions, the rate of cess has been fixed at
different rates for the divisions keeping in view the cost
of drainage schene in each division. The differential in
the cost of drainage schenmes for the four divisions has been
properly reflected in the varying rates of cess for each
division. |In the present case, the Act contains sufficient
guidelines for the fixation of rate of cess and there is
justification for a uniformrate of cess for each acre of
land in a division of the deltaic area. Therefore, there is
no di scrimnation and the provisions of the inmpugned Act are
not violative of Art. 14 of the Constitution. The fact that
on account of topographical situation sone |and-owners get
greater benefit of the drainage schene because of their
| ands being nore prone to danage by floods is a fortuitous
circunstance —and the same woul d not be a valid ground for
striking down the inpugned |egislation. [916 D-917 @

901

(2) The right of appeal provided sec. 5 of the Act is not
illusory. An aggrieved person can agitate in appeal about
the area for which the cess is levied or the ownership of
that area or that he owned an area which is less than that
for which a cess is levied. Therefore, this right is no,

(3) There is also. no excessive delegation of t he
| egislative power. The State has adhered to the maxi num
prescribed by the Act. The absence of mnimum [imt wll
not vitiate a taxing statute.

Khandi ge shah Bhat & Others v. The Agricultural |ncome-tax
Oficer, 1, [1963] 3 S.C.R 809, East India Tobacco Co. V.
State of Andhra Pra[1963] 1 S.C.R 404, Twyford Tea Co. Ltd
v. The State of Kerala, [1970] 3 S:C.R 383, State of A P.
v. Nalla Raja Reddy, [1969] 3 S.C/R 28, State of Kerala v.
Haji K Haji K Kutty Naha, [1969] 1 S.C. R 645 referred to.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : C A No. 223 of 1970.
Appeal fromthe judgnment and order dated March 27, 1969 of
the Andhra Pradesh High Court in Wit Petition No. 998 of
1969.

AND
ORIG NAL JURISDICTION : Wit Petition No. 251 of 197 1
Under Article 32 of the Constitution of India for/ the
enforcenent of the Fundanental Rights.
L.M  Singhvi, Krovidi Narasimhan, S. K Dhingra and A
Subba Rao, for the appellants (in C. A No. 223 of 1970).
K. R Chaudhuri and K. Rajendra Chowdhary for the peti-
tioners (in WP. No. 251 of 1971):
P. Ram Reddy and P. Parameswara Rao, for respondents (in
both the matters).
The Judgnent of the Court was delivered by
Khanna, J. The vires of the Andhra Pradesh (Krishna and
Codavari Delta Area) Drainage Cess Act, 1968 (Act No. 11 of
1968), hereinafter referred to as the Act, has been
challenged in Cvil Appeal No. 223 of 1970 as well as in
Wit Petition No. 25 1 of 1971. Civil Appeal No. 223 has
been filed on a certificate granted by the Andhra Pradesh
Hi gh Court against the judgment of that Court whereby
petition wunder article 226 of the Constitution of India
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presented on behalf of the eight appellants to assail the
vires of the Act was disnmissed at the stage of adm ssion
Wit Petition No. 251 of 1971 has been filed by 434
petitioners. The respondents in the appeal are the State of
Andhra Pradesh and the Coll ector of Wst Godavari District
while those in the wit petition are the State of Andhra
Pradesh and the Col |l ector of Krishna District.
The appellants in the civil appeal belong to different
Tal uks of the West Godavari District and own extensive areas
of land in
10-L736S, Supd /72
902
that district. As such, they are liable to pay Iland
revenue. Petitioners Nos. 1 to 38 in the wit petition are
residents of Tenneru within the area of Vijayawada Tal uk
They own about 500 acres of land in and around that village.
The rest of the petitioners are residents of different
villages in Krishna district and own an area of about 4, 000
acres in that district.
As the '‘petition under article 226 of the Constitution of
I ndia which is the subject of civil appeal was dism ssed at
the stage of admission, noaffidavit on behalf of the
respondents was filed in the Hi gh Court. The respondents
were consequently permtted to file an affidavit in this
Court. Affidavit of Shri D. Venkatdri, Assistant Secretary,
Gover nment of Andhra Pradesh was thereafter filed on behalf
of the respondents. A nore detailed supplenentary affidavit
of Shri Venkatdri. has also been filed on behalf ,of the
respondents and the sanme officer has filed his affidavit in
opposi tion to the petition under article 32 of the
Constitution.
Before dealing with the different provisions of the Act and
the contentions advanced, it would be apposite to reproduce
the Statement of Objects and Reasons of the Bill for the
purpose of understanding the historical background and the
antecedent state of affairs leading up to the inpugned
| egislation. The Statenent of objects and Reasons reads as,
under

"The ’'coastal districts of East Godavari, West

Godavari , Krishna and  Guntur are bei ng
subjected to floods every year which cause
i nmense damage to crops as well as private
properties besides disrupting rail and road
conmuni cati ons for considerable periods inthe
year. The intensity of the floods which

occurred in 1953, 1962 and 1964 have high
lighted the need for imediate action for
solving this recurring problemand to suggest
renmedi al neasures for mtigating or avoiding
in future the damage to crops and property in
the area on account of simlar floods. The
Conmittee after having an extensive tour in
t he area, nmade sone recommendations f or
inmproving all the drains-in the delta area of
the Krishna and Godavari rivers and also
formation of flood noderating reservoirs
across Budameru, Yerrakalva. Tanmileru etc.
The total cost of all the drain inprovenent
schenes As well as the flood noder ati ng
reservoirs as recomended by the Expert
Conmittee is estimated roughly to be Rs. 27
crores. It is considered that it night be
necessary to undertake in the delta area not
only the schemes and works suggested by the
Expert Conmittee but al so sone other schenes
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and works for the purpose in view The actua
cost of all the schenes and works required to
be undertaken in the

903
delta area is likely to exceed the cost, as
estimted above. In view of the present

difficult ways and neans position, it is not
possi bl e to provide the necessary f unds
required for the purpose either wunder the
flood control sector or under the irrigation
sector of the, State. It is, therefore,
consi dered necessary to |levy a drainage cess
on all the lands 'conprised within each of the
divisions in_ the delta of the Krishna and
Codavari rivers, for a period of six years, at
a rate not exceedi ng rupees ten per acre per
annum in respect of lands in the Godavari
eastern-deltaic division and Godavari Centra
deltaic division, rupees twenty-five per acre
per annumin respect of lands in the division

conpri si ng the Godavari western deltaic
di vision and the Krishna eastern and Krishna
Central deltaic divisions and at rupees

fifteen per acre per annumin respect of |ands
in the Krishna western deltaic division
It is also proposed to constitute the proceeds
of the drainage cess into-a separate fund and
to establish a Board to adnminister the said
Fund and to apply the proceeds of t he
drai nage_cess derived in a division towards
neeting the cost of dr ai nage schenes
undertaken in that division
This Bill is intended to give effect to the
above objects."
The Act came into force on 20th Decenber, 1968. It applies
to all the lands conprised within the delta areas of Krishna
and Codavari rivers in the State of Andhra Pradesh.
According to the preanble of the Act, it is "an Act to
provide for the I evy and collection of drainage cess on al
lands conmprised wthin the delta area of the Krishna and
Codavari rivers in the State of Andhra Pradesh for the
purpose of raising funds to neet the expenses incurred on
drai nage schenes undertaken in the said delta area and for
matters connected therewith." Section 2 of the Act ~contains
various definitions, "Board" has been defined in-clause (a)
to nean the Krishna and Godavari Delta Drainage Board estab-
i shed under section 7 of the Act. "Delta area according to
clause, (c) neans the area conprising the lands in_the
deltas of Krishna and Godavari rivers, irrigated whether by
flow or lift, under the network of canals taking off/  from
the barrage near Vijayawada on the Krishna river < -and the
ani cut near Dow ai shwaram on the Codavari river. "Division"
has been defined in clause (d) to nean any of the follow ng,
divisions in the delta area, namely
(i) the CGodavari eastern delta;
9 04
(ii) the CGodavari central delta;
(iii)the area conprising the Godavari western delta,
the Krishna eastern delta and the Krishna central delta;
(iv) the, Krishna western delta;
According to clause (e), "drainage cess’ neans the tax
| evi abl e and col | ectabl e under section 3. Clause (f) defines
dr ai nage schenme" as under
"(f) "drainage scheme" means any schene for
the inprovement of drains in the delta area
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and for the formation of flood noderating
reservoirs in the upland areas across the
rivers and streans flowing into the delta area
and includes any schenme relating to t he
following works in the delta area which are
owned or controlled by the Governnent or
constructed or nmaintained by them and not
handed over to any person :-

(i)channels, whether natural or artificial

for the discharge of waste or surplus water,
and escape channels froman irrigation work,

t oget her with dans, enmbanknent s, weirs,
sl ui ces, groynes, punping sets and other works
connected with or auxilliary to all such
channel s;

(ii)all” works for the protection of |[|ands

fromfloods or from erosion;

Expl anation For the purpose of this clause,

any part or stage of a schene shall be deened

to be a schene."
"CGovernnent" according to clause (g) nmeans the State Govern-
ment, while., "land" has been-defined in clause (h) to nmean
wet or dry land. dause (j) defines "owner" in relation to
any land as neaning the person liable to pay the |and
revenue due on the “land and includes a ryot having a
permanent right of / occupancy within the neaning of the
Andhra Pradesh (Andhra Area) Estates Land Act, 1908.
According to the explanation to that clause,, the expression
"person |liable to pay the public revenue" in relation to any
land in respect of which no public revenue is payable neans
the person who woul d have been liable to pay public revenue
had it been payable on such | and.
Section 3 of the Act deals with levy and collection of
drai nage cess. According to sub-section (1) of the section
there shall be levied and collected by the Governnent, for a
period of six years fromthe date of the commencenent of the
Act, as a drainage cess on every land in the delta area
conprised wthin a division specified in colum (2) of the
Schedul e, for the purposes of this Act in that division, a
tax at such rate per acre per annum  not exceeding the rate
specified in the corresponding entry in colum (3)
905
thereof, as the Government may, by notification, specify in
respect of that division. According to sub-section (3)  of
that section, the drai nage cess |eviable under the section
on any |and shall be payable by the owner of such | and while
according to subsection (2), nothing in sub-section (1)
shal | prevent the Government fromlevying and collecting at
any time after the expiration of the period of six years the
drai nage cess or any arrears pertaining thereto, which is
| eviabl e or collectable during the said period of six years.
The Schedule referred to in the section fixes the maximm
rate at which drainage cess may be collected and according
to it the maximumrate shall be Rs. 10 per acre per annum
for the Godavari eastern delta and the Godavari centra
delta, Rs. 20 per acre Per annum for the area conprising the
Godavari western delta, Krishna eastern delta and the
Krishna central dealta and Rs. 15 per acre per annumfor the
Kri shna western delta
Section 4 of the Act gives the procedure to be followed be-
fore |l evying drainage cess. According to this section, the
collector before levying the cess in respect of any |and,
shal | cause a notice to be served on the owner of the |and,
requiring himto make payment of the ampbunt of the drainage
cess within 45 days of the service of the notice. Section 5
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gives a right of appeal to the person aggrieved by the |evy
of the drainage cess, while section 6 makes provision for
order in revision by the Governnent. Section 7 provides for
the establishment of the Krishna and Godavatri Delta
Drai nage Board. Provision for the constitution of the
proceeds of the drainage cess into a fund and its adm nis-
tration and application is nmade in section 8 which as under
" 8(1l) The proceeds of the drainage cess |
vied and col |l ected under this Act, reduced by
the cost of collection as deternmined by the
CGovernment, shall after due appropriation made
by the State Legislature by | aw, be
constituted into a fund to be called the
"Krishna and Godavari Delta Drainage Cess
Fund.
(2)In addition to the proceeds referred to
in subsection (1), any noneys received from
the State or Central CGovernment or any ot her
source for the purposes of this Act, shall be
credited to the Fund.
(3) The Fund shal | ~vest in, and be
adnmi ni stered by the Board in such manner as
may be prescribed.
(4) The Fund, in so far as it relates to the
proceeds of the drainage cess levied and
collected in a division, shall be applied
towards neeting the —cost of the drainage
schenes whi ch the Board may, with the concur-
rence  of the Governnent, undertake in that
di vi si on.
9 06
The expenses of the Board and its Committees
shal | al so be net out of the Fund
Provided that it shall not be necessary to
obtain the concurrence of the Governnent as
aforesaid in respect of such class of drainage
schenes as may be prescribed;
Provi ded further that the expenditure incurred
by the Board for any purpose common to all or
any of the divisions shall be apportioned
among the divisions concerned in such manner
as may be prescribed.”
According to section 9, the drai nage cess payabl e under the:
Act by an owner in respect of any |and shall be deened to be
public revenue due upon the said |and and the provisions of
the Andhra Pradesh Revenue Recovery Act, 1864, shall~ apply.
Section 10 gives power to the Governnent to fix instalments
for paynment of drainage cess while section | | enmpowers. the
Government to grant exenption or nmake reduction.in case of
undue hardship on account of unseen calamty or any / other
reasonable cause to an owner or class of owners “of ' |and.
Section 12 pertains to the bar of jurisdiction of | civi
courts in respect of matters falling within the scope of the
authorities acting under the Act. According to section 13,
the provisions of the Andhra Pradesh Irrigation (Levy  of
Betternment Contribution and Advance Betternent Contribution)
Act, 1955 in so far as they relate to drai nage work, shal
not apply to any drai nage schenme under the Act. Section 14
gives powers to the Governnent to give directions to the
Board. Rules under the Act are made by the Government under
section 15 of the Act for carrying out all or any of the
pur pose--, of the Act.
The Krishna and Godavari Delta Drainage Board Cess Found.
Rul es made under section 15 of the Act were issued in Apri
1969. It is not necessary to refer to the different rules.
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For our purposes, it would suffice to reproduce clauses (1)

to (3) of rule 21 as, under
"(1) The drainage cess shall be collected
along with the land revenue and credited To
"MH |X-Land Revenues". Subtract to the
provi si on under sub-section (1 ) of section 8
at the end of each financial year, an
equi val ent anpbunt shall be transferred to the
Kri shna and Godavari drainage cess fund
account by debit to "9. Land Revenue".
(2) The expenditure on the drai nage schenes
shall be debited to the' appropriate head- of
account w'thin the Consolidated Fund of the
State, either.in the revenu
907
or capital head according to the expenditure
falling wunder revenue or capital head and at
the end of each financial year, an equival ent
amount. shall be transferred fromthe Krishna
and Godavari Drai nage Cess Fund account to the
concerned head by nmeans of a deduct entry.
(3) The expenditure incurred by the Board for

pur poses conmmon to all or any of t he
divisions, ~like the establishment, tools and
pl ant's, shall be apportioned anong the
division concerned as far as possible in the
proportion in which the expendi ture is

incurred on the drainage schenmes in these
respective divisions."”

Following notification was issued on Decenber 17/20, 1968

under subsection (1) of section 3 of the Act
"I'n exerci se- of the powers conferred by sub-
section (1) of section 3 of the Andhra Pradesh
(Krishna and Godavari Delta Area) Drainage
Cess Act, 1968 (Andhra Pradesh Act 11 of
1968:), the CGovernor of Andhra Pradesh hereby
specifies in colum (3) of the Table below in
respect of the division nmentioned in colum
(2) thereof, the rate of tax per ~acre ' per
annum that shall be levied and collected by
the Govenment for the first year commrenci ng on
the 20t h Decenber, 1968 (date of comencenent
of the Act) as drai nage cess on every land in
the delta area conprised within the said

division :-
TABLE
SI.  Nane of the divisionRate of drainage cess |eviable
No. and col | ectabl e
1 2 3

1. The CGodavari Eastern Delta Rs. 10;- per acre per annum

2. The Godavari Central Delta Rs. 10/- per acre per ~annum

3. The area conprising the Rs. 20/-per acre per annum
Codavari western Delta, the

Kri shna Eastern Delta and the

Krishna Central Deta.

4. The Krishna Wstern Delta Rs. 15/- per acre per annum
The High Court while dismissing the appellants wit petition
repel l ed the contention that the provisions of the Act were
violative of article 14 of the Constitution and that the
levied by the Act was a fee ,and not a tax Li kewi se, the
argunent put forth on behalf of the appellants that the
state Legislature was not conpetent to |evy drai nage cess
and there were no effective provisions for appeal and
revi sion not find favour with the H gh Court.

908
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In appeal Dr. Singhvi on behalf of the appellants has chal -
lenged the vires of the provisions of the Act on three

grounds. It is urged inthe first instance that' the,
provisions of the Act are violative' of article 14 of the
Consti tution. Secondly, according to the | earned counsel

the right of appeal provided by section 5 of the Act is
illusory. Lastly, it is submitted, there is excessive

del egation of the legislative function inasmuch as no
m nimum rate of the cess has been prescribed. The grounds
that drainage cess amunted to fee and that the State
Legi sl ature was not conpetent to enact the Act have not been
pressed i n appeal

In the wit petition under article 32 of the Constitution

M. Choudhury on behalf of the petitioners, has adopted the
contentions advanced by Dr. Singhvi

The above contentions have, been controverted by M. Reddy
on behalf of the respondents and according to him the
provi sions of the Act suffer fromno | egal or constitutiona

infirmty.

Before dealing wth the question as to whether there has
been an infringement of article 14 of the Constitution, we
may mention that the material on record shows that the State
of Andhra Pradesh is-one of the nmajor rice producing State
in the country. The Krishna Godavari Delta area has nost
fertile lands and paddy crop is raised there-on at an
extensive scale. The Krishna-Godavari Delta system provides
irrigation facilities primarily for paddy  crop over an
ayacut area of about 22 |akh acres annually in the coasta

districts of @Qntur, Krishna, Wst and East CGodavari. The
irrigated lands in the above delta systemare subject to
frequent floods and drainage congestion resulting in heavy
| oss of crores of rupees per annum because of the danage to

the crops. The floods are caused mainly by rivers Iike
Budaneru, Thanmileru and Yerrakalva. Apart from  causing
danmage to crops, the floods  disrupt rail and r oad

conmuni cations for long periods. Plans for aneliorating the
situation were under consideration for nearly ‘half a
century. The floods of 1964 ‘highlighted the ‘need for
i mediate action for solving the recurring problem The
CGovernment of India in the Mnistry of lLrrigation and Power
as per resolution dated Cctober 9, 1964 constituted an
Expert Comm ttee under the Chairmanship of Shri AL C. Mtra,
Engi neer -i n- Chi ef, Uttar Pr adesh for suggesting a
conprehensive plan for controlling the floods. The terns of
reference of the Coimmittee were :
"(i) To suggest a conprehensive Plan for
control of floods in the coastal rivers |Iike
Budarner u, Thami | eru and Yer r akal va by
construction of detention reservoirs or by
di version into adjoining valley or any/ other
nmet hods.
9 09
(ii) To consider and recomrend proposals for
lowering the flood level of Kelleru lake
ei t her by inproving the outfall channe
Upputeru or by Punping or by both.
(iii) To consider and recommend proposals for
i mproving the drai nage systemin the area and;
(iv) Any ot her recomendati on t hat t he
Conmittee desires to make for prevention of
fl oods and inundation."
The Committee in its report submtted in January 1966
suggested various neasures and schenes for tackling the
problem of floods and drainage. The Committee noted that
nost of the existing drains were small in size and short in
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| engt h. One of the recommendations of the Commttee was
that the aforesaid drains should be inproved by deepening
and w dening the to suitable sections. Recommendation was
al so made that "all drains should be brought to their design
section and maintained in that condition".

The execution of the schemes and inplenmentation of the
neasures suggested by the Mtra Conmttee along with the
ot her drainage schenes as might be found necessary after
detailed investigation involved an expenditure of severa

crores of rupees. As the financial resources of the Andhra
Pradesh CGover nirent wer e al r eady over - strai ned, t he
Government had to think of other measures for raising the
necessary funds. The matter was thereafter discussed wth
, he representatives of the people belonging, to the area and
a proposal was adopted for collection of drainage cess for
tackling the problemof floods and drainage in the Krishna-
Codavari delta. The Estimates Conmittee of the Andhra
Pradesh Legislative Assenbly inits report also recognized
the need for solving the problemof drainage in the area and
observed ' that the anpbunt of -drai nage cess collected should
be kept separate. The Bill which fornmed the basis of the
Act was there after introduced in the Andhra Pradesh
Legi sl ative Assenbly in June 1968.

The affidavit filed on behalf of the respondents shows that
the floods and drainage problens of all the lands in the
delta area were not simlar or of equal magnitude. As such

the need for inproving the existing -drainage works and
constructing new works for the control of floods and
drai nage problens varied considerably fromone part of the
delta area to the other. This fact resulted in difference
in the magnitude of the proposed work and the -estimated
expenditure for one part of the delta area and those for the

other. It was, therefore, considered unjust and irrationa
to treat the entire delta area as single unit and | collect
drainage cess at a uniformrate fromall the |[|ands. The
whol e delta area

910

was consequently divided into four conmpact and contiguous
units which were terned "divisions" by broadly adopting the
following criteria :

1. The geographi cal features of the area.

2. The drainage characteristics and  the
unity of drainage system or systems .in the
ar ea.

3. The extent of inprovenent needed in the

existing flood control and drainage work in
the area and their estimted expenditure; and
4. The need to construct further flood
control and drainage works in the area and
their estimted expenditure.
The four divisions were : (1) CGodavari Eastern Delta; (ii)
the Godavari Central Delta; (iii) the area conprising the
Codavari Western Delta, Krishna Eastern Delta and the
Krishna Central Delta and (iv) Krishna Western Delta
The above division of the delta area into four units was in
accordance with the findings of the Mtra Committee. It was
also felt that in view of the nature of floods and the
drai nage problenms, the wunity of the existing drainage
systens, the geographical situation and the benefits Iikely
to be derived fromthe inprovenents proposed, it would be
neither desirable nor technically feasible ’'to further
subdi vi de any of the above divisions into snaller units. On
account of the difference in the nature of problenms and the
needs of i mprovenent requiring different scal es of
expenditure in each division, it was decided that the |evy
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of drainage cess on the lands in each division should vary
in rate in accordance with the estimated expenditure for
drainage work in that division. The Chief Engineer of
Andhra Pradesh expressed the view that the proposed flood
control and drainage schenes could be inplemented in a
peri od of six to seven years if adequate financi a
resources, including foreign exchange for the required
dredgi ng equipnent, were nade avail able. It was after
taking into account the quantum of expenditure on the
schenes proposed and the irrigated area which would be
benefited as a result of those schemes in each division
and--also keeping in viewthe fact that the period of
collection of drainage cess was six years that the State
Legi sl ature provided the rates of drai nage cess per acre per
annum for the four divisions, Oiginally in the Bill as
introduced in the Legislature a rate of Rs. 25 per acre per
annum was prescribed in division conprising the Godavari
western delta, “Krishna eastern delta and the Kri shna
central, /delta, but the Legislature reduced The rate for
that division fromRs. 25,to Ps.,29 per acre per annum

911

At the time the above-nmentioned Bill was introduced in the
Legislature in July 1968 the follow ng estimate in tabular
formof the various expenditures was given on behalf of the
Gover nment :

S. Nanme of Division Total esti- Approxi- Maxi mum Total maxi-

No mat ed ex- mat e Ayacut ‘Rate of num
pendi ture in acres drainage amount of
on schenes cess per drainage
in | akhs acre per cess anti -
Rs. annum cipated to
Rs. be col |l ected
over 6
years in
| akhs Rs.
1. Krishna-Wstern delta 500 4, 86,800 15/ - 438
2. Krishna Central 1, 25, 500
Krishna Eastern and 6,12, 700
Codavari Western 4,90, 000
del t as. 1073 12, 28,200 25/ - 1842
3. Godavari Central delta 150 2,00, 000 10/ - 120
4. Codavari Eastern 2003, 20, 000 10/ - 192
Tot al 2923 22, 35, 000 2592

It may be noted that as against the total estinmated
expenditure of Rs. 2,923 | akhs, the Governnment proposed to
raise only a suni of Rs. 2,592 | akhs through collection of
drai nage cess over a period oil six years. The esti mat ed
expenditure, according to the affidavit filed on behalf of
the respondents, was expected to go up by 10 to 20 per / cent
during the course of six to seven years of the conmpletion of
the schenme. The total expenditure was thus expected to go
up to Rs. 35 crores and the excess over the anticipated
coll ection anpbunting to about Rs. 9 crores would be borne by
the State CGovernnent.

As regards the argunment about the infringenent of the
equal ity clause enbodied in article 14, it nay be nentioned
that a tax statute is as nuch subject to article 14 as any
ot her statute. In the application, however, of the
principle enbodied in that article, the Courts. in view of
the inherent complexity of fiscal adjustrment of divers
el ements, permt a larger discretion to the Legislature in
the matter of «classification so long it adheres to the
fundanental principles underlying the doctrine of equality.
The power of the Legislature to classify is of, wi de range,
and ,flexibility", so that it can adjust its system of
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taxation in all’ proper and reasonable ways. (see Khandige
Shah. Bhat and OQther s v. The Agriculture at Incone Tax
Oficer(l); as well as the recent decision of this Court
(1) [1963] 3S.C. R 809.
912
in Vivian Joseph Ferreira and Anr. v. The Muni ci pa
Corporation of Greater Bonbay & Ors., Wit petition No. 187
of 1970 decided on Novenber 4, 1971). Wllis in his
Constitution Law has sunmed up the position as under on page
587 :
"A State does not have to tax everything in
order to tax sonething. It is allowed to pick
and choose districts, obj ect s, per sons,
met hods and even rates for taxation if it does
so reasonably. ..... The Suprene Court has been
practical and ‘has permitted a very wi de
latitude in classification for taxation."
The above principle was approved by this Court in East India
Tobacco Co. v. State of Andhra Pradesh(1l) and Twford Tea
Co. Ltd. ‘and Another v., The State of Kerala and Another(2).
It was also observed in the |ast nentioned case that burden
is on a person conplaining of discrimnation and, for this
purpose, it is necessary to prove not possible inequality
but hostile unequal treatmnent.
The nodern trend/in all progressive countries is towards
establishment of a welfare State and with this end in view,
the State has to prepare plans and devi se beneficent schenes
for the good of the comon people.” The inplenentation of
those plans and schenes entail s col ossal expenditure. The
State has consequently to tap various sources for augnmenting
its income and raisin,- the revenue. Taxes are levied for
this purpose, and the Stat is given a wide range of choice
for the purpose of taxation. It is axiomatic that different
situations call for different fiscal neasures. The State is
presumed to know the requirements of the tuition and act
accordi ngly. No rigidity being possible, it is difficult
to apply any set formula. Mich greater latitude and
di scretion has, therefore, to be allowed to the State for
the purpose of taxation the context of article 1 4 of the
Constitution.
Dr. Singhvi on behalf of the appellants has referred to The
fact that there is flat and uniformrate of cess for —each

acre in respect of all lands in a division irrespective of
the quality and productive capacity of the |and. It is
urged that a flat and uniformrate for all Jlands in a

division results in inequality and is violative of ~article
14. In this connection, we find that the material on record,
to which reference has been made earlier, shows that the
rate of cess prescribed for each division has a rationa
nexus with the object of the Act and is based on
intelligible differentia. The object of the Act is-to raise
f unds for the inplementation of schenes to secure
protection of the lands in the deltaic area fromravages of
the floods. As the Act is designed to benefit the land in
the divisions of the deltaic area, the levy of cess at
uniformrate for each acre of the land in a division cannot
be considered to offend the

(1) [1963] 1 S.C R 404.

(2) [1970] 3 S.C R 383.
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princi pLe of equality. The floods strike equally all |[|ands
in The area and nmake no discrimnation so far as the quality
and productive capacity of those |lands are concerned. In

the circunmstances, it appears to be Just and reasonabl e that
each acre in a division should bear equal burden of the
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amount which is sought to be raised to fight the danger of
floods and provide for an efficient system of drainage.
Further, as the cost, of drainage schene varies in thE
different divisions, the rate of cess has been fixed at
different rates for the divisions keeping in view the cost
of drainage schene in each division. The differential in
the cost of drainage schenes for the four divisions, in our
opi nion, has been properly reflected in the varying rates of
cess for each division.
Ref erence has been made on behal f of the appellants, with a
view to show that lack of classification in the nmatter of
tax can create inequality, to the foll ow ng cases:
Kunnat hat That hunni Mopil  Nair ,v. The State of Kerala and
Anot her (1)
New Manek Chowk Spinning and Weaving MIIs Co. Ltd. and O's.
v. Muini ci pal Corporation of Ahmedabad and O's. (2)
State of Andhra Pradesh & Anr.-v. Nalla Raja Reddy & Os.
(3)
State of Kerala v. Haji K Haji K. Kutt Naha & Os. Etc.
(4)
In the case of K T. Mopil Nair this Court considered the
provi si ons of Travancore Cochin Land Tax Act, 1955 and found
that all lands in the State of whatever description were to
be <charged basic tax at uniformrate per acre irrespective
of the quality of 'theland and the fact whether it vyielded
or was capabl e of yielding any incone.
In the case of Nalla Raja Reddy this Court held the
provisions of Andhra Pradesh Land  Revenue (Addi tiona
Assessnent) and’ Cess Revision Act, 1962 to be violative of
article 14. The said" Act was passed to bring uniformty in
assessment of |land revenue in-the Tel engana and Andhra areas
of the State of Andhra Pradesh. An additional assessnent at
the rate of 75 per cent of the yearly assessment was i nposed
on dry land and the total assessment was not to be less than
50 paise per acre. On wet land the -additional assessment
was to be 100 per cent for land irrigated froma Governnent
source and 50 per cent in case of other wet |ands. The
m nimum total denmand was al so prescribed. The  Act was
consi dered to--be discrimnatory as the. m ni mumhad no-
(1) [1961] 3 SS.CR 77.
(3) [1967] 3 S.C.R 28.
(2) [1967] 2 S.C.R 679.
(4) [1969] 1 S.C.R 645
914
relation to the fertility of the land. It-was also found
that the assessnment was left to the arbitrary discretion of
an officer with-out an opportunity to question his findings.
This case, as observed in the |ater case of Twyford Tea Co.
v. The State of 'Kerala and Another-(1) was peculiar to
itself.
In the case of New Manek Chowk Spinning and Waving MIlls
and Haji K Haji K Kutty Naha, the question was 'one of
rating. VWhat was held in those cases was that taking only
the floor area of a building as the basis for determ nation
of a tax was an arbitrary nmethod when buildings had
different rental values depending upon the nature of the
construction and the purpose for which they were used These
facts were held to be vital in the rating of buildings. It
is manifest that the principle involved in these cases has
not much rel evance for the present case.
So far as the case of K. T. Mopil Nair is concerned, we
find that the majority quoted with approval the follow ng
observation of Das C.J. in Shri Ram Krishna Dalma v. Shr
Justice S. R Tendol kar, and Ot hers(2).

"In determ ning the question of the wvalidity
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or otherwi se of such a statute the Court will
not strike down the |law out of hand only
because no classification appears on its face
or because at discretionis given to the
CGover nirent to make t he sel ection or
classification but will go on to examne and
ascertain if the statute has laid down any
principle or policy for the guidance of the
exercise ,of discretion by the Governnent in
the matter of the selection or classification
After such scrutiny the 'Court wll strike
down the statute if it does not
own any
principle or policy for guiding. the exercise
of discretion by the Governnent in the matter
of selectionor classification, on the ground
that; the "statute provides for the del egation
of ~ arbitrary and uncontrolled power to the
Governnment so as to enable it to discrimnate
between persons or things simlarly situate
and that, therefore, the discrimnation is
i nherent in the statute itself."
Keepi ng t he above observations in viewwe find that’ in the
present case the Act contains sufficient guidelines for the
fixation of +the /'rate of cess and there is also enough
material on record to justify a uniformrate of cess for
each acre of land in a division of the deltaic are. The
i mposition of tax on land for rai sing general  revenue is
substantially different fromthelevy of cess for
(1) [1970] 3 S.C R 383
(2) [1961] 3 S.C R 77
915
i mpl ement ati on of a drai nage scheme for the benefit of |ands
in an area and the principles applicablein one, case  would
not necessarily hold good in the other
Ref erence has then been nade on behalf of the appellants to
an Anerican case, Village of Norwod v. Ellen R Baker(1).
In that case the Court considered special assessnent upon an
abutting property by the front door w thout taking specia
benefits into account for the entire cost and expenditure of
opening a street. It was held that the exaction from the
owner of a private property of the —cost of public
i nprovenent in substantial excess of the special benefits
accruing to himis to the extent of such excess a taking
under the guise of taxation of private, property for _public
use w thout conpensation. Perusal of that authority shows
that the Court invoked the doctrine of due process of law in
arriving at the above conclusion. The aforesaid doctrine of
due process of lawis not applicable to India and, as  such
the appellants cannot derive nuch assistance from that
aut hority. Anot her American case referred to on behal f of
the appellants is Kansas City Southern Railway Co. v. Road
I mprovenent Dist. No. 6 ( 2). The question involved in that
case was whether a railway property in an area i s subject to
assessment to help cost of constructing a local inprovenent
in the nature of a country highway. The Court observed
"Cbviously, the railroad conpanies have not
been ,treated like individual owners, and we
think the discrimnation so palpable and
arbitrary as to anmount to a denial of the

equal protection of the | aw. Benefits from

| ocal i nprovenents nust be estimated upon

conti guous Property according to sone standard
whi ch will probably produce

oxi mat el y

lay d

appr
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correct general results. To say that 9.7
mles of railroad in a purely farm ng section
treated as an aliquot part of the whole

system will receive benefits amounting to $
67,900 fromthe construction of 11.2 miles of
gravel road seens wholly inprobable, it not
i mpossi bl e. Classification, of course, is

perm ssible, but we can find no adequate
reason for what has been attenpted in the
present case."
The question involved in the above case, in our view, was
materially different and, as such, the appellants cannot
derive nuch assistance fromit also.
it has also been argued on behal f of the appellants that
their Jlands are not benefited by the proposed drainage
schenes as those | ands are not subject to floods. Reference
in this context has
(1) 43 L. ed. 441.
(2) 65 L, ed. 1157:
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been namde to a statenment which constitutes Appendix F to
Vol. Il of the report of the Mtra Conmittee wherein details
are given of ,the areas damaged by fl oods. According to

that statenent, the average area damaged in floods in
Godavari western /delta, to which the appellants belong,
during the years 1955 to 1964 was 33,091 acres. The land on
whi ch cess is proposed to be levied in the Godavari western
delta, according to the estimate in tabular form given on
behal f of the State Governnment to State Legislature in July
1968, neasured 4,90,000 acres. Dr. Singhvi accordingly
concludes that only 7 per cent of the land -in  Godavari
western delta is to be benefited as a result of the drainage
schene and that 93 per cent of |andowners in the Godavari
western delta are being made to pay the cost of the 'schene
whi ch woul d benefit 7 per cent of the lands in that area.

We are not inpressed by the above contention. The fl oods
have a vagary and caprice of their ow, and it is difficult
to predicate about the behaviour of flood waters. The

problem which arises in one year cannot afford  a proper

gui dance for the follow ng year because the ~dinensions of
the problems in the subsequent year  may be hundredfold
conpared to those of the previous year. This is evident
fromthe figures in the table relied upon by Dr. Singhvi. R
woul d appear therefromthat in the year 1961 only 1,149
acres of land in the Godavari western delta were danaged by
floods, while in the year 1959 the damage  caused by the
floods in that area covered 89,528 acres of Iland. The
material on record further shows that during 1969 fl oods, an
area of as nuch as 3,69,395 acres out of a total of 4,90, 000
acres, that is, about 75 per cent of the appear was ~ danmaged
by floods in the Godavari western delta. It is, therefore,
plain that we cannot stick to the average danage referred to
by Dr. Singhvi in considering the schene of drainage. An
effective system of drainage has in the very nature  of

things to make provision not only for a normal rainfall but
also to neet those contingencies as arise when there are
unusual rains and heavy floods. It is indeed only then that

the efficacy of a drainage systemis proved. W also find
it difficult to accede to the subni ssion nmade on behal f of
the appellants that we should not take into account the
figures of damage done in the 1969 fl oods. The proposed
drai nage schene has to provide for years to conme adequate
safeguards and protect against contingencies created by
unusual ly heavy rains and floods. The fact that the
i mpugned Act enacted in 1968 covered 4,90,000 acres of |and
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in the Godavari western delta shows. in the light of
subsequent 1969 floods, the foresight of the authors of the
drai nage schene which is the subject of the inpugned
| egi sl ati on.

The an The appellants |lands are admittedly irrigated in the

deltaic area. The benefit to the appellants land, in the
circunstances, is inmplicit in the schene of drainage. It is
not disputed that proper

917

drainage is an essential conconitant of an efficient system
of irrigation. Wthout adequate drainage the irrigated | and
gradually loses its fertility, becomes saline and water
| ogged. The follow ng extracts fromthe proceedings of the
First Inter-Society Conferenc on Irrigation and Drainage
woul d show the inportance of drainage for irrigation
"Drai nage i s-the renoval of both excess water
and salines fromagricultural soils. Sur f ace
drai nage i s t he renoval , of excess
precipitation and irrigation wastes at the
surface to prevent flooding and to minify the
nore costly sub-surface drai nage requirenents.
Efficient engineering designs of surface
dr ai ns require only an understanding of
topographi ¢ conditions, punping. Effective
surface drainage is conparatively inexpensive
and is essential to permanence of irrigation
agriculture.”
The affidavit of « Shri Venkatadri shows that apart from
prevention of damage to crop by floods, the follow ng
indirect benefit& are derived by irrigated land as a result
of drai nage
"(1) Facilitates early ploughi ng and pl anti ng,
(2) lengthens the crop-growing season, (3)

provides nore available, soil noisture and
pl ant food by increasing the depth of root-
zone soil (4) helps in soil wventilation (5)
decr ees soi | erosion and gul 1 yi'ng, by

increasing water infiltration into soils, (6)
favours growh of soil bacteria, (7) leaches
excess salts fromsoil and (8) assures higher
soil temperatures." |
There is one integrated drainage schene for the division in
whi ch the appellants |ands are situated and the appellants,
in our opinion, are beneficiaries of that schene inthe sane
way as the other |andowners in that division. The fact that
on account of topographical situation sone landowners get
greater benefit of the drainage schene because of their
| ands being nore prone to damage by floods is a fortuitous
circunstance and the sane would not be a valid ground for

striking down the inpugned |egislation. It is wel |
established that if there is equality and uniformty wthin
each group, the lawwill not be condemmed as discrininative

though due to sone fortuitous circunstances arising out of a
peculiar situation, some included in a class get an
advantage over others so long as they are not singled out
for special treatnent. (Khandi ge Sham Bhat and Qthers v. The
Agricultural Income Tax O ficer, Supra).

In the case of Vivian Joseph Ferriera and Anr. v. The Mini -
cipal Corporation of Geater Bonbay & Ors. (Supra), this
Court dealt with the validity of the Bombay Buil ding Repairs
and Reconstruction Board Act of 1969. The said Act related
to the problens arising out of the collapse of residentia

bui | di ngs and

-L736Sup Cl/72
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acute shortage of housing accomodation. Provision was made
in the Act for establishing a Board to deal with the said
problem by «carrying out structural repairs to dangerous
buil dings by acquiring and reconstructing buildings which
were beyond repair and for the rehousing of occupiers who
because of such repairs would be di shoused. Tenporary |evy
of an additional cess on buildings and |ands to neet the
expenditure for the aforesaid purposes was provided for in
that Act. One of the grounds which was urged on behalf of
the petitioners was that the Act was violative of article 14
in that it failed to recognize the material difference
between various buildings with regard to their physica
conditions and treated unequals as equals. The petitioners
in that case were owners of a residential building which by
reason of its having been recently constructed was neither
di  api dated nor in dangerous. condition. Repel i ng, the
above contention this Court observed
"The contention that sone of the buildings
falling in categories B and C would not need
structural repairs throughout the life of the
Act or that such repairs would be carried out
in buildings not cared for by defaulting
| andl ords, takes no notice of the fact that
the primary object of the Act is not to repair

all /buildings subject to cess but to prevent
the’ annually recurrent ~ mschief of house
col I apses and the human - tragedy and

deprivations they cause. The cess being thus
| evied to prevent such disasters, there is no
guestion of unequal treatnent between one
class of owners and-another."
W are, therefore, of the viewthat the, provisions of the
i mpugned Act are not violative of article 14 of the
Constitution.
There is no substance in the contention advanced on behal f
of the appellants that the right of appeal provided by

section 5 of the Act is illusory. The legislature has
prescribed the maximumlinmt of the rate of cess’ and the
notification issued under the Act has fixed that rate:. The

procedure to be adopted before the levy of the cess has been
prescribed in section 4 of the Act. Section 5 gives a right
of appeal to a person aggrieved by the | evy of the drainage
cess under section 4. The matters which can be agitated in
appeal nmmy relate to the area for which the cess is |evied
or the ownership of that area. |In case a landowner’s stand
is that the area owned by himis less than that for which
cess is levied or that he has transferred the said Iand or
part of it, he can agitate the matter in appeal. The  fact
that no discretion is given to the appellate authority to
determ ne the rate of cess would not introduce an infirmty
or make the right of appeal to be illusory.
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The argument that there has been excessive del egation of the
| egislative power in the matter of determ ning the rate  of
cess is equally devoid of force. According to Dr. Singhvi
the legislature has nerely prescribed the maximum rate at
whi ch cess may be | evied but has not fixed the mininum rate
of the cess. The Precise rate of cess is left to the
CGovernment by section 3 of the Act and, as such, according
to the | earned counsel, there has been excessive, delegation
of the legislative power. In this connection, we find that
it is open to the legislature to prescribe the maximum rate
of cess. The authority nmentioned in the statute, subject to
other legal requirenents, can levy cess up to that Iimt.
As things are the State CGovernment in the present case has
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adher ed to the maximum prescribed by the Act vi de
notification dated Decenber 17/20, 1968. The power of the
legislature to fix or change the linmt of tax has been
di scussed in para 165 of the Law of Taxation by Cooley, 4th
Edition, in the follow ng, words :
"Power of legislature to fix or change Iimt
In addition to, or in place of, constitutiona
provi sions, there are statutes in nany states
limting the anpbunt or rate of taxation by a
country, town, municipality, or other Iloca

subdi vision; and sonetinmes the limtation
i mposed upon a municipality is found in its
charter. A validlimtation on the rate

where fixed by the legislature, is just as

bi nding on counties and municipalities as is

such a limtation fixed by the constitution."
No authority has been cited before us to show that even
though ~maxi mum-limt of the tax has been prescribed, the
absence of a minimumlimt vitiates the taxing statute. It
is not necessary, however, to dilate upon this aspect of the
matter as we find that there are enough guidelines in the
Act in respect of the rate of cess because the rate of cess
in a division has ‘to be corrected to the amunt of
expenditure to be i'ncurred on the drainage schene in that
di vi si on.
It may al so be nmentioned that subsequent to the decision of
the wit petition which is the subject of the present
appeal , validity of the provisions of the Act was chal |l enged
in a batch of wit petitions before the Andhra Pradesh High
Court. The matter was then referred to a full bench. The
| earned judges constituting the full bench by neans of three
separate judgments upheld the constitutional validity of the
provi sions of the Act.
As a result of the above, the appeal and the wit petition
are dismssed, but, in the circumstances, w thout cost.
S.C Appeal and petition dism ssed.
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